

ALLAHABAD SERIES, 

SM: 'y, ' ■ 

■■ CASES DETERMINED BY THE HIOIT rnTiprr- L;'^ N 
: : B y THE JUDIOUE COMMITTEE OP THE plm^ COUNCn^nr” 

. APPEAL PEOM THAT COOET AND PROM THE COHRt 

||: j5 OF THE JUDICIAL COMMISSIONER OP 00lS ^ “ :^^ 

ii' : REPORTEd'bY;:;,' 

I'Sf , - J- V- WOODMAN, 

JUb!) €oiut. gilalliHal, V. K. pouter, Orai,’, J^ . • 

anS.L: M. BANEEJI, F„feT, Bigk Cov,n. 


VOL. XXXL 
':T9Ga • 


• v' ' ' " . AILAHABADV ■ - C i’ -V-' ' 'v'" L* 

Rf ,1«PV.,n , nv. ' . F , TaTtitwi» , : L , La : ‘'a' ' 





JUDGES OF THE HIGH COURT OF JUDICATURE 
FOR THE NORTH-WESTERN , PROVINCES. 

: : 1909 .' : 


CHiEF: JUSTICE. 

The Hon’ble Sir. John Stanley, Kt,, 

K.C. ... \_On leave from the 

Apirilto thsVMk AKgvel.'t 


PUISNE JUDGES. 


Hon’blb Sib G, E. Knox, Kt. 


J'rom the A^)Til to' 
this iWf. AugmLI 


P, 0 . Banerji. 


R. S. Airman 


*\^JS.^fired on the 22nd ApriLj 


[. G. Richards, K.C. 


Sted Kaeamat Husain. 


‘H. I)."' Gewpin 


• fkpui’aiion from 




\ TuDBALL ‘ ' iTook his scat o» the 2irit ' ' 


,.V , u 

' >/' < .i 




A TABLE 

OF THE 


NAMES OF THE CASES REPORTED IN THIS 
VOLUME. 


PRIYY COUNCII-. 

Amma Bibi Udit Harain Misra 
Obokbey Singh Joti Singb ,* •• 

Izzat-nn-nisa Begam Fratab Singh *• •• 

Karim-nd-din u. Gobind Krishna Harain • • 

Kishori Lai *?. Chnnni Lai . . . . \ . 

Maheshar Prasad vi. Muhammad Ewaz Ali • « 
Maneshar Bakhsh Shadi Lai ,, •• 

Muhammad Kamil Imtiaz Eatima •. 

Parbati Haunihal Singh . . * . * , 

Parbati Kunwar u. Chandra Pal Kunwar • , 

Prag Narain v, Kamakhia Singh . , . , 

Kashid-un-nisa Muhammad Ismail ]^an • . 

Bhagwati Banwari Lai .. ,, 

Bhawani Singh «. Dilawar Khan , , . , 

Ohandradeo Singh », Mata Prasad •« . 

Emperor Misri •• 

Qobindi -y. Saheb Earn • . • . . , 

HajibuUah Gulsher Khan • * . , 

Sadar-ud-din Ahmad v. Ohaj ju • • 

Sheo Karan Singh v. Maharaja Parbhu Narain Singh * 
Wajid All Shaban . • « • * , 

Abdul Latif Khan t?. Niyaz Ahmad Khan 
Ajudhia «?. Bam Sumer Misr «• «• 

Akbar Khan Turaban 

Ali Ahmed Khan t?. Bansidhar • • .. 

Amna Bibi Najim-un-nissa • • , 

Ayub Ali Khan Mashuq Ali Khan ‘ . ' 

Baldeo v, Badri Nath * , , . . > , . ' 

Behari Bharthi t 7 . Bhagwan GIr .. 

Bhagwan Sahai t?. Narsing' Bahai 
Bhawan Singh «, Narrottam Singh 
Biba Jan Kalb Husain * . 

Bulaki Das «?. Secretary of State for India 
Chhakauri Khan «?*'Pir Bakhsh Khan 
Ohandar Shekhar t?* Kundan Lai • . 

Ohedi Lai Jwala Prasad 
Daria u, Har Khial •* 

Daryao Singh ‘t?. Jahan Singh* 

Debi Saran Panda Ramjas ; , . ' ' 

Devi Prasad 10, Lewis 


Page, 




•« 

• • 


*11 


68 

73 

583 

497 

116 

394 

386 

657 

412 

457 

55X 

672 


82 

258 

176 

692 

257 

848 

13 

276 

623 


343 

464 

9 

867 

382 

619 
114 
612 
444 
136 
. 371 
279 

liii® 

.274: 


lli||P 


ipliiii 


«« V ’ . < mm 3Q4 t ‘‘t 


casau juewjs •• ^ ^ 

Dhuman Syed Abdullah Khan^, s' ^ ''/m #,1 \v ■' ‘ \ . #>1 

Gajadhar t?* Kaunsilla 1 " " 




3 







TABLE OF CASES BEPOBTEB. 


Ganga Baya-l t\ Mani Earn. . * . * . 

Gliansliyain v. Earn Efarain 

Gliiilam Husain l\ Muliaminad Husain Klian 

Girdlm-ri Lai v, Kbuslia-li Bam 

Gopal Prasad v. Badal Singli 

Gopi Hath Singh v, Hardeo Singh 

Govind Chandra Bas v. Eadha Kristo I)as 

Hamida Bibi ih Ahmad Husain • . 

Hamid-im-nisg'a v, Hazlr-iin-nissa . , . , 

Har Prasad v, Eaghunandan Prasad . . 

Hari Singh Sher Singh , . 

f Carnandan Kailu ... 

agan Ha-th t\ Bibbo 
Jagan Nath v. Tirbeni Sahai 
Jagan Nath Singh Lalta Prasad 
Jagar feth Singh, i. Sheo Ghiilam 
J*amna'Bas t?. Bani Atttar Pan^d© 

JanJki «f,jEaEu Mai *. ,, • *, 

Jotx Prasad Aziz Ehan • . , , * * 

Jhimkii Singh v. Ghhotkan Singh 

Kali Siiankar Nawa-b Singh 

Kalka ifrasad 'd, Bhunjan Bin, . . . ' . . 

Kamta jfrasad v, Saiyed Ahmad 

Eanhya Lai Manki 

Eedar Singh Matabadal Singh , . 

Khiinni ^Lal v, Madah Mohan 
Bishan Knnwar t?. Ganga Prasad 
Lai Singh «?. Khaliq Singh,. ^ *. 

Lalta Prasad «?. Salig Earn, . 

Lalta Prasad », Sui:aj Kumar • . ' 

Mata Bin «?, Gaya Bin , . , , , , 

Moti Lai Bhagwan Bas .. ,, , , 

Muhammad Abdullah Khan «, Bank Instalment Oo. Ld, 
Muhammad Yahya «?, Eazi-ud-din , , , , 

, Murari Lai v* Kundan Lai . , , , , , 

Nand Earn Mangal Sen , , , , 

Narain Bass Bhup Nafain , , , , 

Nmm-uddin d, Abdul Aziz 

Oudh Bihari Pande v. Mahabir Sahai , . , « 

Piari Lai v, Nand Earn 

Pusa Mai Makdum Bakhsh 

Bam Kumar Singh u. Ali Husain 

Ban jit Khan i?, Bamdhan Singh , . , , 

Bao Girraj Singh -y., .Eani Eagiiblr Kuhwar , , 

Bohan Singh Bhau Lai , , , , ^ , 

'Sagar Mai i?* Makhan Lai .... * , , , ’ 

Sarju District Judge of Benares 
Saiyid Mahmud Aluhammad 2ubair , * * , 

Sheo Lai Bingh u, Sukhdeo Singh , , , * 

Shib Lai, V, Ohatarbhuj ... 

Skinner, Eichard Boss— i?. Burga Prasad I * 

Skinner, Eobert — v. Ohandan Singh , . , , 

Sridhar Bao «?,■ Earn Lai ... 

Thakux Prasad Janma Kunwar 
Than Ghand Jagannath . , * * 

' Cimu 

Akbar Khan % Muhammad All Khan , , 

Bamber, Bingh Sri Krishn Bass , , ** , 

K^dar Nath, In the matter of the petition of-™* 

T.Q/ti *1- -trs 1 t 'f ^ 



l-ABiaa , OF CASIB BEFOBTED. 


Atvvari v, Maiku Lai • • .^ * • • • 

Baij Nath Dass v. Sohan Bibi 

Baji Lai «?. Gobardhan Singh . . * v 

B. and N. W. Eailway «. Bandhu Singh 

oiioga Lai -w. Piyari • . • • • * ' 

Forshaw v. Forshaw • • • • • • 

Jagannath Prasad t?. Mnlohpd 

Earn Dhani Sahu t?. Laiit Singh * • 

Sheikh Maq.bul Ahmad* In the matter of— 

Wazir Muhammad 'it?. Hub Lai • » 

JLFFBIiI<ATE CBIMIHAIi. 

Emperor 3J. Ganesh *• •» 

Gutali ' •• : ■ ,"*■•..■ ■ 

™-— ««-. ^j, Jamna •• ••, ■ *• ■■ :■ ■' 

———«}. Sultan .. •• 

RE^ISIOHj&Ii CBIllIHJi.Ii. 

Emperor Ahmad Husain Khan 
_-_« ??. Dungar Singh . * 

— ti. Hingu • * * • * • 

Panna Lai . . • • • • 

Umer-ud-din .. 

Jhingai Singh v. Bam Partap 
Kanhai Lai v, Ohhadammi Lai 



TABLE OF GASES CITED. 


Abdul Assia v, The Municipal Board of Pilibliit, 2 A, L, X, 222 followed S73 
Abdul Karim v, Eamzan, Weekly Notes, 1908, p. 197, approved • . 50 

Abdul Karim Kban ©, Maqbul-un-nissa, I. L. B., SO All, S16, referred to 155 

Abdul Babman v. Masbina Bibi, Weekly Notes, 1899, p. 49, referred to . . 3S2 

Abraham v. Abraham, 9 Moo. I. A., referred to . , • • . • » 243 

Aohbey Lai v, Janki Prasad, I. L. E., 29 All., 66 overruled . . * , 350 

Adimulam u. Pir Bevuthan, I. L, B., 8 Mad., 424 dissented from • . 517 

AUuKhan v, Boshan Khan, 1. L. B., 4 All., 85 followed • • 486, 487 

Amanat Begam v, Ehajan Lai, I. L. B., 8 AIL, 438, followed . . 45 

Appovier v. Bama Subba Aiyan, 11 Moo., I. A., 76, referred to. . * * 421 

Ashiq Husain v, Asghari Begam, I. L. R., 30 AIL, 90, followed . . 850 

Ayyavayyar v, Virasami. I, L. R., 21 Mad., 393, followed . . • . 307 

Ayub All Khan Mashuq All Khan, Weekly Notes, 1908, p. 281, referred to 350 

A23imat Ali Khan v, dowahir Singh, 13 Moo. I. A,, 404, followed v , 338 


Baboo Laohmee Narain v. Baboo Bhairow Prasad, N.-W.P., H, 0. Rep., 

1866, Miso. Ap., 6, referred to , . . . » • . , 102 

Bahu Prasad t>. Khiali Ram, Weekly Notes, 1906, p. 203, dissented from . . 330 

Bahu Singh v. Bihari Lai, I. L. B., SO AIL, 156, referred to . . . . 192 

Badri Das v, Inayat Khan, I. L. B., 22 AIL, 404, followed , , . . 377 

Badri Prasad i?. Madan Lai, I. L. B., 16 A^L, 75, referred to .. .. 188 

Bageshri Dial v. Muhammad Naqi, I. L. B., 16 All., 831 referred to * » 377 
Baldeo Baksh Singh e. Raj Ballam Singh, 2 A. L. J., 274, referred to . . 152 
Balgohind Das v, Narain Lai, I. L. B., 16 AH., 339, referred to . . 208 

, followed . . 509, 510 

Balkishen Das <?, Bam Narain Sahu, I, L. B., 30 Calc., 738 ; s. c. L, B., 30 

I, A., 139, referred to 421 

Bank of Upper India d. Sheo Prasad, Weekly Notes, 1897, p. 124, referred 

to *» p » * * ... .. .« 368 

Banee Madhah Ohatterjee v, Bholanath Banerjee, 10 W, B., 164, followed 335 
Banwari Lai f>. Niadar, I. L. R., 29 AIL, 158, referred to . . ^ 256, 261 

Barlow Orde, 13 Moo. I. A. 277, reJerred to - 243 

Behari v, Sheohalak I. L. R., 29 AIL, 601 followed.. , , •• 325 

Beni u. Puran, I. L. R., 27 AIL, 190, referred to .. , . . , 279 

Beni Madho v. Basdeo Pathak, I, L. B., 12 AIL, 99, referred to 2l5 

Bhagbut Pershad Singh v, Girja Koer, I. L. R., 16 Calc., 7l7, referred to 226 
Bhagwan Das Hair Dei, I. L, R., 26 All.*, 227, referred to . , ' . . . . , 168 ; 

Bhartu Dalip, Weekly Notes, 190G, p, 278, referred to ... .. ' 491 

Bhawani Bakhsh o. Ram Dai, I, L, B., IS AIL, 216, referred to. , ^ .. 223 

Bhawani Prasad «?, Damru, I, L. B., 5 AIL, 197, referred to' ' ' , ,629, 638 

Bhikam Singh v, Shankar Dayal, 6 A, L. J., 255, referred to *,#; , 486, 491 

Bhimai Das Ganesha Koer, 1 0. W. N , 658, referred to .. ’ 't 102,107 • r 

Bhola Hath v, Muhammad Sadiq, I. L. B., 26 AIL, 223, distinguished ' 21 - • ' 

Bhoobuneshwar Butt. In the matter of I, L. B.,, 3 Calc., 621\, ,, . 

Bhupal Bingh ^."kohan Singh, I. L. B^IO AH., 324, referred tp' , ; ^ ? *W;6Sa 

BonomaliBai «?, Prosunno, I. L,'B., 23 Calc., 829, followed^ MB - 

Brindaban Behari Jamna Ktmwar, I. 26 All., 56, foUbwed •; ''L'441 , L '■'"/* '- 



VI 


TlB3uE OF OASES OITBB. 


Broughton v, Pogose, 12 L* B., 74, referred to 
Butler tj* Butler, 5 Yesey, 534, referred to 


Chail Beliari Lai v. Guhari Mai, 6 A. L. J., 133, referred to » . • . 223 

Chandra Deo Singh 'O, Mata Prasad, I, L. E., 21 Ail., 176, followed • • * 508 

Ghandri ?.j,'Daji Bhaw, I. L, B., 24 Bom., 504, ^olio^Yed . . -» » 518 

Ohidambara Mudaliar «. Koothaperumal, I. L. B., 27 Mad., 326, referred 

: „ .. .. 202,225 

Ohintarnanray Mehendale v. Kashinath, I. L. E., 14 Bom., 320, referred to 225 
Ohotu «. Husain Bakhsh, Weekly Holes, 1893, p. 25, referred to GSO, 638 

Clifford Koe, 5 A. C., 447, referred to . , ♦ , • • 244 

Gulley •«. Ouliey, I. L, B„ 10 AU., 559, followed .. .,512 


Dalganjau Singh Kalka Singh, I, L, E., 29 All,, 295, distinguished * , 
Damodar Bamchander Bapat v, Bai Janki Bai, 5, Bom., L, E., 360, referred 

Daulat Koori ??. Bameswari Koeri, I, L. E., 2G Calc., 625, referred to 
Davis t’. Kazeo Abdul Hamed, 8 W. B., 55, referred to , . , . 

Debi Dat «?. ^'adu Eai, I, L. B., 24 AIL, 459, referred to . , , , 

Debi Singh Jia Bam, I. L. B., 25 All., 214, referred to . . . . i 

Dhanipai Das Maneshar Bakhsh Singh, I, L. B., 28 AIL, 570 ; s, c., L, E., 

33 I. A., 11b, followed , . . . , , , , < 

Dhanka v. Umrao Singh, I. L. B., 30 All., 58, referred tu 
Dharm Das v. Hand Lai Singh, Weekly Notes, 1889, p. 78, referred to . . : 

Dhunda «. Durga, Weekly Notes, 1893, p. 122, referred to . . . , , 

.Dhuronidhur Chose, in the matter of the petition of i. L. E., 17 Gale., 

298, referred to . . , , , , , . . . . 1 

DJkunwar v, Udai Bam, T. L. B., 29 AIL, 148, referred to . . 256, i 

Dorasanii v, Venkata Bhesliayyar, I. L. R, 25 Mad,, 115, referred to . . - 

Durga Shankar v. Gur Gharan, Weekly Notes, 1906 , p.’ 1, followed , . ‘ 

Dwar Buksh Sirkar v. Batik Jail, I. L, B.. 26 Oalo„ 250, referred tu •« 


Emperor 1 ?. Nagawa, I, L, B., 4 Bom., 425, distinguished 
Emperor v, Serb Mai, Weekly Notes, 1908, p. 102, referred to.. 


Fanindra Deb.Baikat t?. Bajeswar Das, L. B., 12 1. A., 72, referred to 342 

Fida Aii v. Muzaf ar Aii, I, L, B., 5 AH,, 65, referred to . , , . 038 

Ganesh Lala v, Bapu, I. L. B., 21 Bom., 198, referred to . , * » 2G 

Ghulam Shabbir v. Dwarka Prasad, I. L, R., 18 AIL, 36, referred to , # 102 

Girdhari Lal v. Kahtoo Lall, L. B., 1 I. A., 321, referred to , , 196 

Gour Mohiln Dinaiiath, I, L. B.,. 25 Gale., 49 referred to . • 98 

Guizari Lai t?. Madlio Bam, I, L. B„ 26 AIL, 447, referred to, .« 93, 95, 98, 102 

Gunga Prasad v, Ajudhia Pershad Singh, I, L. R., 8 Oalo., 131, referred to 220 

Gurudas Pyne p, Narain Sahu, I. L. B., 10 Gale., 860, followed ** 440 


HanrdahtmalMbti Chand ^/Bambahai, I, L. B., 3 'Born., 198, distinguished ^ ■ 28$ ' 
HanoomanjersaudPanday^. ' Musst^ Babooes Munraj Eoonweree, 6 

. UmwMm Ramais Mundar/l,; L, B., 10 Gale., 525, referred to ‘ ^ 

Ear Din Singh p, X^ohsnan Bingh, I, E 25 AIL, 843, referred to # * 


table of cases oxteb. 


vil 


Page, ': . 

Har Saraii Das ts Nandi, I. L. B., 11 All., 330, mkxred to ' . . 165 

Ha ts]irfnl-:ar Prasad SIr.gli t'. Baljnal'Ii Das, L L* E., ‘23 AH., 164, disini- 

guislied •• *. *• •• *« 301 

Heron t\ S(o1>:es, Dr. and War., 89., s. c„ 59 B, B., C552, referred to . . 5!44 

Holmes v, Millage, 1 Q. B., 651, referred to •, .. *. S07 

I. 

Ibn Plasan ©. Bri jhbukan Saran, I. L, B., 20 AH., 407, referred to . • 66 

Ibn Husain v. Bam .Dai, I. L. R., 1*2 AH., 110, referred to •« 67 

Ikram-ud-din r. Irshad Ali, S. D. B. B., No. 2 df 1905, approved . * 53 

llabi Ba-kbsli v, Harnam Singh, Weekly Notes, 1898, p. 215, distinguished 10 
Imdacl Hasan Khan v. Badri Prasad, ‘Weekly Notes, 1898., p, 21*2, followed 299 
Isiian Giiunder Sirkar t). Beni Madhub Sirkar, I, L. R., 24 Calc., 62, 

referred to .. .. ... .. ^^5 

Iswar Parshad v, Jagarnath Singh, Weekly Notes, 1906, p. 194, referred to 332 

J. ' ■ . , 

Jagannadha Rao v. Kamaraju, I. L, R., 24 Alad., 284, followed 449 

Jageswar Sarnia v. Binaram Sarma, 3 0. L. L, B40, followed 335 

Xaggeswar Dutt u. Bhuban Mohan Alitra, I. L. .B,, 33 Calc., 425, referred 

to , . • . , . , . , • . . . 13 

Jamna v, Nain Sukh, I. L. B,, 9 All,, 493, referred to . . 187, 225, 230 

Janasethji N. Tata v. Kootihaperumal, I, L. R., 26 Bom*, 326, referred to . . 200 
Xanki i-^rasad i\ Ishar D^s, I. L. R., 21 Ail., 374, distinguished . . 113 

efogendra Bhupati Hurrocljundra Alahapatra v. Nitynand Alan Singh, I. L, 

E., 18 Calc., 151 : L, B., 17 I. A., 128, referred to . , . • 476 

Jugmohan Das Alangal Das r. Sir Alangal Das Nathubhoy, I. L. R., 10 

Bom,, 528, referred to *. •• •• •• 363 

K. 

Kalee Krishna Pal Ghowdhry v. dagattara, 2 B. L, B., 139 ; 11 W. R., 76, 

followed .. .. .. .. ,.439 

Kalian Singh Thakur Das, Weekly Notes, 1906, p. 87, overruled 98, 102 

Kalian Khan Alardan Khan, I. L. R., 28 All., 155, followed . . S3S 

Kaiiu -Fateh, 1 A. L. d., 3.16, referred to .. •. *• 223 

Kameswar Pershad Run Bahadur Singh, I. L. B., 6 Calc,, 843, referred 

to .. .. .. .. 198 

Kanthapx^a i). Sheshappa, I. L. R„ 22 Bom., 893, followed . . . . 518 

Karan Singh t?. Bhup Singh, I. L. R., 27 AH., 16, referred to .. - . , 193 

Karim Prio Lai Bose, I. L. R, 28 AIL, 127, referred to , . . » . 620 

Kashi Gir Jiigendra Nath Ghose, I. L. B., 27 xilh, 136, referred to , . . 279 
Kashinatha Ayyar v, XJthumansa Itowtlian, L L, R., 25 Alad., 629, 

referred to . . - , . i- ■ * • • • . * , 92 

Kattama Natohlar Rajah of Shivagunga, 9 AIoo, I. A., 539, .referred to * . ‘ - 476 
Kattayat Pathumayi -e?. Raman Alenon, I. L. B., 26 Mad., 740, referred 
to , , ■■ A' 

— , dissented from , 103, 107 

Kaunsilla Kunwar «j. Gopal Prasad, L L, ~ - 


Bo 28'All.. 424, followed ' 635 

:roferred:dp:;'';- 


li 


Kedar Nath -y. Ohunni Lai, S. A. No. 1123 of 1904. decided 10th January 
^'1 : "1907^ referred to ■ ‘ -"dl'''' ■ ; ‘ 627 ' 

Kesri Narain v. Ahui Hasan, I, L. B., 26 AH., 365, referred to , . 104 

Khairati Lai v. Banni Begam, Weekly Notes,, 1908, p. lOO^ referred to . . 13 

Khaiii-ul Bahman Gobind Pershad, I. L B,, 20 Gale., 328, referred to 205, 226 
Kharag Singh t?. Pola Bam, I, L* B., 27 AIL, -31, -referred tp_ ^ ■ ; y ^ u, 

Khuda Bakhsh Alim^un-nissa, L L, B,, 27 AH., 313, foHbwed. -yl’ 1 . v* ''^',328^'. - A'" 

— T — — — r — .. ..referred to ^ 

T ft a t. t id. ;oqo *, ^ ... f 



‘'.I ' 


I 


TABLE OF CASES OITEB. 


Kislicn Prasad v, Kadlier Mai, Weekly Kotes, 1900, p. 11, distingiiislied •«. 
Kisliori Moliun Boy Gliowdiiry Ghunder Hath Pal, I. L, R., 14 Calc., 

G44, referred to . * ♦ . * . . . 103 

Kishun PershaS Gliovydiiry v, Tipan Pershad Singh, I. L. R., 34 Gale., 735, 

referred to •f •* •• 203,227 

Krishna v. Rayappa Shanbhaga, 4 Mad., H. G. Rep.) 98, referred to 618, 621 
Kubair Singh t?. Atma Ram, 1. L. R., 5 AH,, 332, followed •• «« 45 


Laohman v» Gulzari, 1 A. L. J. R , 201, referred to •« •« 518 

Lachmi Harain r. Makund Singh, I. L. B., 26 AH., 617, followed •• 384 

Laohmi'Harain v. Muhammad Y nsiif, I. L. R., 17 All,, 63, distinguished. , 338 

Lakshman Dada Haik v, Bamohandra Dada Haik, L, B,, 7 L A., 181, re- 
ferred to . . . . . . . . . . ■ . . 208 

Lakshman Dada Haik Ramchandra Haik, I. L. R., 1 Bom,, 561, referred 

Lai Singh d. Deo Harain Singh, I. L. R., 8 All., 279, referred to , * 189 

Lain Muiji Thakar v» Kashi Bai, I, L. R., 10 Bom., 400, followed •• 368 

Legge >i>. Bam Baran Singh, I. L. R., 20 All., 35, followed . . *« 9 

Liladhar v, Ghaturbhuj, I, L. R., 21 All., 277, followed . . * * 47 

Luchmun Das ®. Giridhuc Ghowdhry, I. L, B., 5 Galo., 855, referred 

to •• •• 0« •• 204, 226 


Madan Mohan Goshain v, Kumar Rameshar Malia, 7 0. L. L, 615, 


; followed .. .. , •• *• 

Madho Bharti Barti Singh, I. L. R., 16 All,, 337, followed »« 
Madho Parshad v. Mehrban Singh, L. R., 17 I. A,, 194 , referred to 
Madho Prasad v. Baij Hath, Weekly Hotes, 1905, p. 152 


Madhusudan Das v. Gobind Pria Chowdhurani, L L, B„ 27 Calo, 34, dis- 


sented from *• 

Maganlal v. DoshiMulji, I, L. R., 25 Bom., 631, referred to 


Maheswar Dutt Tewari v. Kishun Singh, I, L, R., 34 Calc., 184, referred 


aoa, 107 

98 


Manbahal v. Gopal Misra, Weekly Hotes, 1901, p. 57, referred to 


Mahabir Pershad v, Moheswar Hath Sahai, I. L. R., 17 Gale., 584, referred 


205, 226 
.. 188 


Mahabir Pershad Singh ». Macnaghten, I, L, B., 16 Calc., 682, referred 


88, 99, 106 

, Maharaj Singh v. Balwant Singh, I. L. R., 28 All , 508, referred to 223 

Maharaj Tewari Har Gharan Bai, I. L. R., 26 AH., 144, followed . . 162 

Mahomed Mosraf t). Habib Mia, 6 G. L. 3“., 749, followed , , 102, 107 

■ Mahomed Warris «. Pifcamhur Sen, 21 W. B., 435, followed , , . . 368 

Manohar Tamhekar-r- I. L* R., 4 Bom., 28, not followed *, 299 

,,, Mata Din Kasodhm ». Kazim Husain, I. L. R., 13 All., 432, referred to , . 356 

, Mathuswami Mudali Yeeni Ohetti, 1. L. R., 30 Mad., 382, referred to . . 49 

Matungini Gupta Bam Button Roy, I. L. R., 19 Gaio., 289, referred 
"to : ■ , V. '■ ',''‘4. .. , .. . 105 

Mohori Bibee #». Dharmodas Ghose, L L, B., 30 Oalo., 539, referred to . « 26, 35 
. Mon Mohini Ghose Parvati Hath Ghose* I. L. R„ 32 Gaio., 746, referred 

‘ ''4"’'' to «• «• •• 18 

: Moti Lai r. Makund Singh, I. L. R., 19 AU., 477, referred to * . 91, 104 

Muhammad Akbar Vn Munshi Ram, Weekly Hotes, 1899, p. 208, followed 376 
, Muhammad Abdtd Hamid Jairaj Mai, Weekly Hotes, 1906, p. 267, re- 
' j : ferredto , 44 ' . \ *. . .. ,, 486,490 

Muhammad Irnm AJi Khan «. Husain Khan, L L, R., 26 Gale., 81, re- 
4V;S 'ierred to' \ , ■/ ... . ^ : * 4 . ^ 475 

Muhai^ Suieman. Khah V* Katina, I. L. B,, 9 AH*, 104, referred to * * 63 

Ymxd M Khan Dai KuarJ L hi B., 20 AH*, 148, followed 688, 685 
■'■'inr \ deferred to .A’' 


I 


TABLE OE CASES CITED* 


m 


Munslii 0 , Danlat, I. L. B., 29 AIL, 262, referred to * » , « 338 , 

Mnrugayi v, Yiramaltali, I. L. B., 1 Mad., 226, referred to . . • • 165 

Musamnaat Uaraini v. Musammat Parasanni, 2 A. L, J„ 331, referred 

to '■ .. m 

Muttia ti/Appasami, I. L. B., 13 Mad., 501, referred to- *« «* 90 

Muzbar Hossein v, Bodha Bibi, I. L, B., 17 AIL, 112 : L, B., 22 I. A. 1, 

referred to . . , , • • ^ . » » 519 

N. 

Hand Lai «?. Hanuman Das, I. L. E., 26 AIL, 368, referred to . . « « 279 

Hand Kisbore Lai v. Kanee Ram Tewary, I. L. B., 29 Calc., 355, followed 55 
Hanomi Babnasin i\ Modhua Molnin, L. R,, 13 I. A., 1 j s. c. L L. R., 13 

Gale., 21, referred to .. 226,228,232 

Harain Singb. <j. Pargash, Weekly Notes, 1883, p. 45, referred to 
Harindra Bahadur Singh i?. Achal Ram, I. L. B., 20 Calc., 649 
L A., 77, referred to . * . . * . 

Harronji Bhimji Mugairum Ghandaii, I. L. R., 6 Bom., 10? 

, guished 

Negi Puran v. Hira Singh, 6 A. L. d., 333, followed 
Nepal Bai v. D^bi Prasad, Weekly Notes, 1905, p. 40, followed 
Nidhoomoni Debya v, Saroda Pershad Mookerjee, L, B., 3 I. 

followed , . . , . , « . . , 

Noakes v. Bice, L. B., 1902, A. 0., 24, referred to . . . * 

Nobin Chandra Ohaokerbutty v. Mohamed Uziir Ali Sarkar, 3 0, 

292, followed 

Nur Ali V, Imaman, Weekly Notes, 1884, p, 40, distinguished 
Nur Ali Ohowdhari v, Noni Aleah, I. L. R., 13 Calc., 13, referred to 

p. 

Panoham Singh AU Ahmad, I. L. B., 4 AIL, 58, referred to 
Panchappa tj. Sanganbasawa, I. L. B., 24 Bom., 89, referred to 
' Pandurang Govind. rs—, I. L. B., 24 Bom. 527, referred to 
Parbati Kumari Debi t?. Jagdis Chandra Dhabal, I. L. B., 29 Ca 
followed 

Periasami Krishna Ayyan, I, L. B., 25 Mad., 431, referred to 
Pranal Anni Lahshmi Anni, I. L. B., 22 Mad., 508, referred to 
Prem Sukh Das Bhupia, I. L. B., 2 All., 517, distinguished 
Prosunno Kumar Sanyal «j. Kali Das Sanyal, I. L. B., 19 Gale., 683, re- 
ferred to • * • • • • « « 103, 104 


• » 

103 

20 

• • 

474 

itin- 

* • 

288 

. . 

452 


270 

253, 


« • 

■ ■ a; 

, , 

493 

N., 

m « 

299 

« 

16, 17 

*• 

381 

## 

‘ 169 

• » 

165 

• * 

163 

483, 

* * 

479 


159 


17, 18 

321, 518 


Queen v, Punamalai Nadan, I. L. B., 5 Mad.» 199, referred to.. .. 60p 

Empress «?. Balwant, L L. B,, 9 All,, 135, followed . . . . . 318 

■ — --, 2 ?. Bhakhan, P, R., 1887, Or. J., 60, followed . . . . 292 

Hira Lai, Weekly Notes, 1883, p. 222 , referred to . . 609 

— — V, Krishna Gobinda Das, I, L, R , 20 Calc., 358, referred* 

to •• •• . 4 , •* •• «* 609 

' ' R* /' - ■■ '' 

Baghubans Mani Singh v. Mahabir Singh, I. L. B., 28 AIL, 78, referred 

to .. .. .. ^ .. 16,17 

Ba Narain Mookerjee tj. Eul Kumari Debi, I. L. B., 29 Calc., 68, dissented 

from .. .. .. .. ^ 57 

Raja Par tab Bahadur Singh Gajadhar Bakhsh, L. B., 21 I. A., 148 ; 

I. L; B., 24 AIL, 521, followed .. 328 

Baja Bam Tewary v. Luehmun Pershad, 8 W. E., 15 referred to . . ‘ 362 

Bajab Enayat Hoosain 0 , Sumeer Ghand, L L. B., 12 Moo., I, A., 366,, 

referred to . .. .. .. *. 105 

BamB rokno Pandah v. Kaminee Soonduree Dossee, 6 W. B., 295, referred 

to V* L./j 479 


TABLB OF CASES CITEB. 


Bamohandra i), Ealsirappa, 2 Bom., L, B., 450, referred to » * * , 

Ram Oliandra Marwari v, Mudesliwar Singli, I. L. E., 83 Oalc., 1158, 
■ followed'.- ,♦ * ' • t 

Bam Bas v, Oliandra Bassia, I. L. B., 20 Calc., 409, distinguislaed , » 

Bam Bayal t?, AjudMa Prasad, I. L. B., 28 All, 328, referred to * . 

Bam Gopal v. Piari Lai, I. L. B., 21 All., 441, distinguislied .r 
Bam Lal"-». Batan Lai, I. L. B., 26 All, 572, distinguislied . . 

Bam ISFarain Sahu Band! Persliad, I. L. E., 81 Oalc., 737, referred to . . 
Bam Sliankar Lal v. G-anesli Prasad, I. L. B., 29 All, 885, referred to 
Bamanandan Ohetti n, Pullikutti Servai, I. L. B., 21 Mad., 288, referred 

Bam Singh ij. Soblia Bam, I. L. B., 29 All, 544, referred to . . 

Eani Mewa Bunwar Bani Hulas Kunwar, L, B., 1 1. A., 157, referred 

Eanjit Badlia Bani, I. L. B., 20 All, 476, referred to * . 

..Basul Jehan Begam v. Bam Surun Singh, X. L. B., 22 Oalc., 589, referred 

Y ■ ' ' .7;;.'.''' y,^ *.'L 

Baynor The Mnssoorie Bank, Limited, I. L. E., 7 All, 681, referred to. • 
Beg Kalya bin Fakir, I. L. E., 5 Bom , H. 0. Rep., Or. C. 34, referred to 
Eosban Singh v, Mata Bin, I. L. B., 26 All, 35, referred to . . 

Bugad Singh «?. Sat Harain Singb, 1. L. B., 16 All, 295, referred to 


Sabhajit v, Sri Gopal, I. L. B., 17 All, 222, referred to , , . .S 

Salaman d. Warner, 1891, 1 Q. B. B., 734. referred to 
Salig Bam v, Bamji Lal, I. L. R., 22 All, 554, referred to 
Sami Ayyangar v, Ponnamal, I. L. B., 21 Mad., 28, referred to ' 

Sandhu Taranagar v, Husain Sabib, I. L. B,, 28 Mad., 87, referred to . . 9 
Sarada Prosad Bay p. MahananHa Bay, I. L. B., 31 Oalc., 448, followed • , 
Sariatoolla Molla Baj Kumar Boy, 1. L. B., 27 Oalc., 709, referred to . . 

^ Secretary of State for India p. Khemchand Jaychand, I. L. B., 4 Bom., 
432, followed . . , . . . * . . • 

Secretary of State v. The Administrator General of Bengal, 1 B, L. B., 
87 o.,o., referred to . , , , , . . . 

Seru Mohun Bania p, Bhagoban Din Pandey, I. L. B., 9 Calc., 602, re- 
ferred to . . 

Seth Chand Mai v, Kalyan Mai, P. B., 1886, Ho. 96, referred to * , 

Sham Sunder Lal Achhan Kunwar, L. B., 25 I A., 183, followed . , 
Sbeo Harain v. Chujmi Lal, I. B., 23 AIJ.,, 88, followed 
Sheo Narain v, Hira, I. L, II., 7 All, 535, distinguished . , 63; 

— j followed , . , . 

Sheo Narain p. Hur Muhammad, I. L. E., 30 All, 72, referred to , , 

Sbeo Shankar t?. Parma Mahton, Weekly Hotes, 1904, p. 123, referred to. . 
Sheshamma Shetta Ohiokaya Hegade, L L, B., 25 Mad,, 507, referred 

Shibu Bera p, Ohandra Mohan lana, L L. B , 33 Oalc., 849, followed I * 
Sita Banx p. Bain Lal, I* L. B., 18 All, 44Q,u.followed . ' . » - 

Sita Bam v, Ealim Singh, I, L. B,, 8 All., 281, referred to , , , * 

Sobha Sah v, Indarjeet, 5 H-W. P., H. 0., Eep., 148, followed 
Soorendro Nath Roy v. Musammut Heeramonee Burmeah, 12 Moo. 

;Sri Nath Boy v; Ainaddi Haider^ I. L. B., 24 Oalc., 395, followed ■ ! ! 
Standard Discount Company v, Lagrange, L. R„ 3 0. P, D., 67, referred 

, Bykatnane.Dawson, 16I<. Ji, Oh., 205, leteea to' ' ''' T. 

, Snbramanya JPandya Ohokks ,3Mayaa: «>, Siya Subramanya Pillai, t L. B., 
S®KiraW®^6|ii^eaYiiiis|iiiSpsSiKKag|af;ja£p^^ 

BubioTO Cbt6% B^auroial, 1. tt 28 Mad., 161, followea ' ’ ■ I i 
®. Sto Steshad Sipgli, L. B. 61. A., 88; I. L, K., 
V,; _5,0^.,‘148,xafffla!^ io „ . 


oAs®': ci'i®)* 


xt 


']Pag6»v" 

Surafmani Eabi JiTath Ojha, I, L. E„ 30 All*, 84, folioweci «« B08 

Suraj Prasad v. Golab Cband, I, L. B., 27 Calc., 762, referred to ^ **191, 226 
Surju Prasad Singh v, Khwahish Ali, I. If. B*, 4 All., 612, distinguished 288 

T. 

Tajjo Bibi 41 , Bhagwan Parshad, Weekly Notes, 1904, p. 208, referred to 489 
Tej Earn Har Siikh, I. L. B., 1 All., 101, referred to « * * . 63 

Thurman v. Wild, 11 A, and E., 463, referred to . . * • 176 

Thurston t?. Nottingham Permanent Building Society, [1902] 1 Ch,, 1 ; 

[1903] A. G., 6, referred to . . • # • • 

Turof Sahib ??. Esuf Sahib, I. L. B., SO Mad., $22, referred to . . * * 279 

Tweddel Tweddel, 2 Br. 0. 0. 161, referred to • • • • • • 

^ 

Yada Palli Narasimham v. Dronamraju Seefcharamamurthy, I. I/. R., 31 

Mad., 163 referred to .. •. .* *• •• 617 

Yenkataramanaya Pantulu v, Yenkataramana Doss Pantulu, I. L. R., 

29 Mad,, 200, referred to . . . • * • * . 191, 226 

Yigneswara v, Bapayya, I, L. B., 16 Mad., 436, referred to . * * • 159 

Viraraghava Yenkata, I, L. B., 6 Mad., 217, referred to •* *.«. " 90 

Vitthu I?. Govinda, I. L. B., 22 Bom., 321, referred to ** 165 , 

w. 

Waring d. Ward, 7 Yesey 332 , referred to • • * * * • 590 

Willis 1 ?. Jawad Husain, L L, B., 99 AIL, 468, referred to • . **612 

z. 

Zohra Mangu Lai, I, L, B., 28 All., 753, referred to »» 


447 




THE 


INDIAN LAW REPOSTS. 

ailalialiaU Sjtifis. ; 

MISCELLANEOUS CIVIL. 


Small Cause,tra.sferreifor " elZtion n^iov 

AdecreeofaCourt of Small Causej^^^^ Manaif’s Court because 

section 22S o£ tlie Co e o ... brino* to sale immovable propertjr of 

-i-re:r'c::rr;-Crc.«.ois..n c.. 

i„ » cogntoUe by .».b Conrt. Xb. de=^-hoM.r ^ 

.Vn .rt Attach and bring to sale immovable property of hie 

todToTn*i'«“ pmperty.the deoree waa 

t for ovocntion to the Oonrt of the Mnnsif. There certain 

ILtione ..eve raised by the jndgment-debtor. The objectioM 
; e tvermled, and the jiidgmeobdebtor appeaW to the Dmmrt 
Ta -Ri^fore tbe District Judge the question was raised whetheir 
wli»l ll '^ his Court, ^nd on this point the Krtriet 

SgeSerred the case to the High Conit under the proyi^on, 

of efotion 617 4 tho Code of O.vil Procednrer , • t ^ , 

The uarties -were not represented. * ' ' , ‘* 

STAirLEY, C. J., aad Baeebji, J.— This is a reference by 
the learned District Jndg. of Farrukhabad under section 617 of 

the Code of Civil Procedure. . 'The. facts are 

was made by a Court of Small Causes in a suit cognizable by that 

0*1^ A. the decree-holder songbt ,o. rediee the amount of 

bv attaehmeut and sale utimiBevaMe property, the. 
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Court of Small Causes seut the decree to the Mimsif’s Court for 
execution under the provisions of section 223 of the Code of 
Civil Procedure. An application for execution was accordingly 
made in the MunsiPs Court. Objections were raised on behalf 
of the judgment-debtor. Those objections having been over- 
ruled, the judgment-debtor appealed to the District Judge. In 
Hs Court the question was raised whether an appeal lay from the 
order of the Munsif. It was contended before him that as the 
suit was of the nature cognizable in a Court of Small Causes the 
, proceedings in execution taken in the Munsif ’s Court should be 
deemed to be proceedings in a Small Cause Court suit and were 
' -therefore final. The fallacy which underlies th is contention is 
that in the present case the suit was not transferred to the 
Munsif’s Court, nor were execution proceedings pending in the 
' Small Cause Court transferred to the Munsif s Court, but the 
decree was sent under section 223 of the Code, as immovable 
property was sought to be sold. Had the suit or the execution 
proceedings been transferred to the Munsif s Court under sec- 
tion 25 of the Code of Civil Procedure, or had the. execution 
proceedings been instituted in the Munsif s Court under section 
35 of the Provincial Small Cause Court’s Act, the proceedings 
in the Munsifs Court mightjbe regarded as proceedings held by 
a Court of Small Causes. But this was nob so. The Court of 
Small Causes had no jurisdiction to sell immovable property, and 
for this reason the decree was sent to the Munsif’s Court in order 
that execution proceedings might be held in that Court, The 
order passed by the Munsif was an order which he mig^b have 
passed in a Wb instituted in his Court. From such an order an 
appeal ordinarily lay to the District Judge, and therefore in the 
‘C- present case the appeal preferred in the Court of the District 
’ ... Judge could in our judgme nt be entertained. Section 27 of the 
/. Small Cause Couit’s Act has no application to a ease of this kind. 
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Before Sir John Stanley, Kniglhi, Chief Justice^ an^ Mr^Jmtice Bmerji, 
CHANDAR SHEKHAR (Petitiokeb) KHNDAH LAH AKD akothbb 
(Opposite parties). * 

Bartition — Comjpromise — Bight of co*omners to partition — Bffeot of 
agreement to remain joint » 

By a compromise entered into in the course of proceedings foi* partition it 
was agreed that the share of the applicant for partition alone should be par* 
titioned, that of the non-applicants remaining joint, Seld that although 
such compromise might prevent the non-applicants from obtaining parti- 
tion in the course of ihe proceedings during which it was entered into, it 
could not prevent either of them from subsequently making a fresh appli* 
cation for partition inter se. 

The facts of this ease are as follows ; — 

Sheo Eam^ Sheo Shankar^ Kesho Earn and Sewak Earn were 
four brothers jointly entitled to certain property* Sheo Shankar 
died ehildlessj and upon his death the three surviviiig brothers 
became entitled equally to the property in question. Kesho Bam 
in the year 1904 applied for partition of the property and also 
brought a suit for partition in the Civil Court, the defendants to 
that suit being Kundan Lai and Kanhaia Lai, the sons of Sheo , 
Earn, and the present plaintiff Chandar Shekhar, the son of Sewak 
Earn. It was agreed in that suit that Kesho Eam’s one-third 
share should alone be partitioned, and that the shares of the 
defendants should remain joint. On the 2nd of March 1906, the 
plaintiflT Chandar Shekhar made an application for partition of 
his share, which application was rejected on the ground that it 
was barred by the terms o£ the compromise entered into in the 
previous suit. It was held by the Assistant Collector that inas-* 
much as the plaintiff, or his guardian on his behalf, agreed on the 
former application that his share should remain joint, it' was not ? 
open to him to institute proceedings for partition. . Against this ;■ 
decision the applicant for partition appealed to the High Court. , , 
Munshi Ookul Prasad^ for the appellant!* ' ' ‘ 

The respondents were not represented. ^ 

. Stanley, CJ., and Banebji, J*— This appeal^ is^ 
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o£ the plaiatiff for partition of certain property. There were 
four brothers Jointly entitled to certain property. They were 
B Sh'eo Rato, Slieo Shankar, Kesho Ram and Sewak Ram. Sheo 
r Shankar died childless, and upon his death the three surviving 
brothers became entitled equally to the property in question. 
Kesho Ram in the year 1904 applied for partition of the 
property and also brought a suit for partition in the Civil Court, 
the defendants to that suit being Kundan Lai and Kanhaia Lai,, 
the sons of Sheo Ram, and the present plaintiff Chandar Shekhar 
the son of Sewak Ram. It was agreed in that suit that Kesho 
Ram’s one-third share should alone be partitioned, and that the 
shares of the defendants should remain joint. On the 2nd of March 
1906, the plaintiff made the application out of which this appeal 
has arisen for partition of his share, and liis application has been 
rejected on the ground that it is barred by the terms of the 
compromise entered into in the previous suit. It was held by 
the Assistant Collector that, inasmuch as the plaintiff, or bis 
guardian on his behalf, agreed on the former application that his 
share should remain Joint, it is not open to him to institute pro- 
ceedings for partition. We may mention that the plaintiff in the 
pl’evious proceedings applied for partition of his share under 
section 110 of Act III of 1901, but his application was rejected 
on the ground that it had not been brought within 60 days, the 
period allowed for such application. So far as regards the former 
p'roceedings, no doubt, the plaintiff could not take advantage of 
the order for partition and obtain partition of his share, but this 
only applied to the proceedings then pending. It in no way pre- 
vented him from instituting a fresh application for the separation 
, of his share,- and the partition of the property remaining joint. 
The right of a co- owner to have partition of his share is incident 
to the rightof ownership, and an agreement not to partition for 
ail indefinite period would be contrary to that right and therefore 
not enforceable. In' the present case there was no agreement 
not to claim partition. Therefore in ouir opinion the learned 
. Assistant CoRectipr. Was wrong in rejecting the plaintiff’s claim. 
As he disposed' of Ike ease upon preliminary point, we set 
aside his pi^pr and rpmaiid the case to him under the provisions 
> • ^ section 562 of the Code, of Civil Procedure, - with direction® 
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that it be reinstated in the file of pending applications and be 
dfsposed of according to law. The plaintiff appellant will have 
the costs of this appeal. All other costs will abide the event. 

Appeal decreed and cause remanded* 


l:: 


Before Sir John Stanley ^ Knight^ Chief Justice, and Mr. Justice Banerji. 
LALTA PEAS AD (Pi,aintI3?p) v . SALIQ- RAM and afotheb (DErEKBAUTS).* 
Will -^Construction of document — Bersona designata. 

By tlie terms of a will the testator gave all his property to his wife for 
her life, and then declared that after her death Lalta Prasad, Ms adopted son, 
shonld.be owner of the property. The testator’s wife predeceased him Meld 
that after the death of the testator Lalta Prasad took as a persona designata, 
whether in fact his «adoption was valid or not. Midhoomoni Belya v. Saroda 
(1) followed. 

The facts out of which this appeal arose are as follows : — 

One Kedar Nath died on the 3rd of September 1904 leaving 
a will, dated the 22nd of June 1888. By this will the testator 
gave all his property to his wife for her life/ and then declared 
that after her death Lalta Prasad,- his adopted son, should be the 
owner (malih ) of the property. The testator's wife predeceased 
him, and upon the death of the testator his sister's sons took pos- 
. session of the property. Lalta Prasad then brought the present 
suit to recover the estate of Kedar Nath as sole legatee thereof. 
The Court of first instance (Munsif of Pilibhit) held that the 
plaintiff was entitled as persona designata^ whether he was or 
was not in fact the adopted son of Kedar Nath, and accordingly 
decreed the claim. This decree was, however, reversed by the 
Subordinate Judge of Bareilly upon the ground that the gift to 
the plaintiff was made to him as adopted son and that he. had 
failed to prove his adoption. The plaintiff thereupon appealed to ^ 

Dr. Stilish Chandra Banerj% for the appellant. . V. 

SxAKLEY, 0. J^, and Bahebh, J. — ^The meamhg\''bf ‘a 'gift''"' 
m the will of one Kedar Nath is. the only question in' this ' 
appeal. Kedar Nath made a will on the 22nd of June 1888. 

* Second Appeal 071 of 1907 from a decroedf'Ciiraj Eialidr 
dinate Judge ■ 

Baman Das, S 
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os The will is very simple in its character. By it he gave to Ms 
wife ail his property for her life, and after her death he declared 

SAD jjijat Lalta Prasad, his adopted son, should be the malih^ or 

'eam. owner, of the property. The testator’s wife predeceased him. 
He died on the 8rd of September 1904, and upon his death the 
defendants, who are his sister’s sons, took possession of his pro- 
perty. Thereupon the suit out of which this appeal has arisen 
was instituted by Lalta Prasad. He claimed the property 
finder the gift contained in the will of Kedar Nath. The Court 
of first instance held that he was entitled to it as designata 
persona under the will, and that it was immaterial to find 
whether or not he was the adopted son of Kedar Nath. It did, 
however, consider that question and came to the conclusion that 
the adoption was proved. On appeal the lower appellate Court 
held that the will was genuine, but the adoption of the plaintiff 
was not proved, and it reversed the decision of the Court below, 
on the ground that the gift made to the plaintiff was so made to 
him not as a persona designata but as an adopted son, and that 
inasmuch as he had failed to prove his adoption, the gift failed, 
and it therefore dismissed the plaintiff’s suit. The construction 
of the will appears to us to be extremely simple. After the death 
of the widow, the testator gave his property to Lalta Prasad by 
name and then described him as an adopted son. There is abso- 
lutely nothing in the will to show that the fact of the adoption 
of the plaintiff was the motive or reison for the gift, and, in the 
absence of anything of the kind, it appears to us that, interpret- 
ing the language of the gift in its ordinary meaning, we must 
treat it as a gift to I^alta Prasad as a persona dsiSignata^ and that 
therefore the gift is valid. This case appears to resemble the case 
, .. of Nidhoomoni Debya v. Saroda Per shad Mookerjee (1) and to be 
governed by the decision in that case. We therefore allow the 
appeal. We set aside the decree of the lower appeal Court and 
restore the decree of the Court of first instance with cosfa in all 
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Before Sir John Stanley , Knight ^ Chief Justice^ and Mr, JuBtioe Banerji, 

SRIDHAE EAO (Pi.AmTi3?p) «. RAM LAL (Dbfbkijatsjt). ♦ 

Civil Frooedtire Code, section 440-— Jfmor suing through next friend other than 
certificated guardian — Ber mission of Court presumed-^ Free edure, 

A minor who had a certificated guardian living instituted a suit through 
a next friend other than the guardian. On the application of the next friend 
notice was sent to the certificated guardian, but he showed no cause, and the 
suit continued. ITeld tint under the circumstances, although no formal order 
had been recorded permitting the next friend to act on the minor^s behalf, it 
must be presumed that the intention of the Court had^been to'grant such 
permission, and the suit ought not to be defeated solely upon the ground that* 
no formal permission had been recorded. 

In this case a suit was instituted by a minor through one 
Sada Sheo Rao as his next friend. At the time of the institution 
of the suit there was in existence a certificated guardian of the 
minor appointed nnder Act Mo. YIII of 1890, one Madho Eao. 

On the application of the next friend the Court (Subordinate 
Judge of Jhansi) issued notice to the certificated guardian to show 
cause why the person nominated as next friend of the minor 
should not be permitted to carry on the suit in that capacity. 

The suit was one in which the minor sought to set aside the sale 
of a mortgage deed standing in the minor’s name by his certifi- 
cated guardian to one Ram Lai and a subFequent decree obtained 
by Ram Lai on the mortgage. Mo cause was shown by the certi- 
ficated guardian in answer to the notice served upon him^ and the 
suit proceeded with Sada Sheo Rao as next friend although no 
formal order was made by the Court permitting him to act as 
such. The suit was .transferred to the Court of the District Judge, 
where, after all the evidence had been recorded, the defendant 
took an objection that the suit must fail foi* want of compliance 
with the provision^ of section 4-^0 of the Code of Civil Procedure. 

The District Judge sustained this objection and dismissed the . , 
suit. The plaintiff thereupon appealed to the High Court* ‘ ; 

Babu Jogindro Math Ghaudhriand Babu JBtarendra Krishna . - 

The Hon’ble Pandit Bnndar Lai and Dr. Satish Ohemdra ,, 

'' Stancey, O.J.j and Banebji, J.~The\sui|} whM'has-'gi^^ 

'rise .to this appeal, was brought on^ behalf' oS 

■ ' - — 
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g avoidance of a sale-deed executed by his certificated guardian. 
SstDEAs" ^ person who described himself 

Ka.0 tlie next friend of the plaintiff. As he "was not the certificated 

Eam*'lai. guardian, the Court ordered notice to issue to the certificated 

guardian as required by^ section 440. This order was passed on 
an application made by the next friend who instituted the suit on 
behalf of the minor. Notice was served on the certificated guar- 
dian, hut he showed no cause. The Court then proceeded to 
•settle issue,?, and recorded some evidence, but no formal order was 
recorded granting leave to the new next friend to institute the 
, suit. The case was transferred to the Court of the learned 
; District Judge, and before him an objection was taken to the 

effect that as no leave had been granted under section 440, 
the suit was not maintainable. This objection prevailed in the 
"" Court below, and the suit Las been dismissed. The learned 
Judge was of opinion that leave to institute the .suit oug’it to have 
been formally granted and recorded. Section 440 requiter 
that if a minor has a guardian appointed or declared by an autho- 
rity competent in this behalf, a suit shall not be instituted on 
behalf of the minor by any person other than such guardian, 
except with the leave of the Court granted after notice to such 
guardian. As we have said above, notice was issued to the certi- 
ficated guardian as required by the sectjou ; it was served on him, 
but he did not appear and show cause. It is true that no formal 
order gi-anting leave was recorded by the Court, but, as the Court 
framed dssues and examined witne,sses, it • must be presumed 
that the Court did grant leave to the person who presented the 
/' plaint, after being satisfied that it was for the welfare of the 
: minor that that person should be permitted to institute the suit 

on the minor’s behalf. The Court below was therefore wrong in 
dismissing the suit. As the suit was dismissed upon a prelimi- 
nary ground, and in pur opinion that ground cannot be supported, 
V we set aside the decree of the Court below, and remand the case 
to that Court under section 662 of the Code of Civil Procedure, 

: ' with diireetions to re-ad mit it under its original number in the 
and digpose. hf ,i fe on merits. The appellant udll have 

• of this app^l.’ Other posts will abide the event. 

\ "b r V , ‘ 4j)p6al decf 6^ ai7^ m^se remanded. 
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■; JS&fore Sir Jo%n Stanley, KnigJd, Chief Jnstioe^ and Mr, Ju!itice Bamrji^,, 
AKBAE KHAN’^AKB astothee (Plaiktiees) v. TURABAN (Bepehbast).^- 
Act Wo, XV of 1877 (Indian limitation Act ), scJ^ednle JJ, artkle \20^SuU 
for declaration of title— Cause of action— limitation. 

The plaintiffs sued in 1904 ashing for a declaration that they were en- 
titled to certainpropertyimentioned in the plaint. Their cause of action was 
that the name of the defendant had in the year 1895 been entered in the re- 
venue papers in respect of the property in suit. that- the su.it was 

barred by limitation, and that the fact that the defendant. had in 1903 resist- 
ed the pliintiffs in an attempt to obtain!^- correction^ of the khewat did not 
give the plaintiffs a fresh cause of action. Legge v. Jdam War an Singh (1) 
followed. Ilahi Balchsh v. Harnam Singh (2) distinguished. 

This was a suit, instituted in 1904, for a declaration that the 
plaintiffs were entitled to certain property mentioned in the 
^plaint. Their cause of action was that in 1895 the name of the 
defendant had been entered in respect of the property in suit in 
the revenue papers and the plaintiffs’ title was denied. The 
Court of first instance (Additional Munsif of Meerut) decreed 
the claim ; but on appeal the Additional District Judge reversed 
this decision and dismissed the suit as barred by limitation. The 
plaintifife appealed to the High Court urging that in 1903 the 
plaintiffs had applied for correction of the khewat and in such 
application were opposed by the defendant, and that this gave rise 
to a fresh causa of action in favour of the plaintiffs. 

Maulvi Ghulam Mujtaha, for the appellants. 

Mr. Ahdul Eaoof, for the respondent. 

■ ' Stahley C.J., and BanerJI, J. — The question in this ap- 
peal is whether the plaintiffs’ claim is barred by limitation. 
The suit is oue for a declaratory decree. The plaintiffs asked 
for a declaration that they were entitled to the property men- 
tioned in the plaint. In 1896 the name of the defendant was 
entered in the revenue papers in respect of this property and 
the title of the plaintiffs was denied. The lower appellate 
Court has held that the plaintiffs’ cause of action for' a ’ declara- 
tory suit accrued when this entry was made in |1896, and, as held,^ 
by'the Full Bench in Legge v. Ram Baran 8ing7i:(l) six years’' 
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limitation applies io the suit and most be computed from the 
year 1895. We think this view of the Court below is right. 
According to the Full Bench ruling referred to above, wdiere 
the plaintiff is in posses -ion and asks for a declaratory decree, 
the limitation applicable to the suit is that prescribed by article 
120 of schedule II to the Limitation Act, and should be com- 
puted from the date on which his cause of action arose. In the 
present case the plaintiffs^ cause of action is the entry of the de- 
fendant’s name in the revenue papers ir respect of the properiy 
in suit in 1895. As the suit was brought after the expiry of six 
years from that year, it is time-barred. It is contended on behalf 
of the appellants that a fresh cause of action accrued to them in 
t 1903 when the defendant objected to the correction of the khe- 
wat. That in our opinion was not a fresh cause of action. The 
refusal to have the entry corrected was a continuation of the origi- 
nal cause of action, namely, the entry of the defendant’s name in 
the revenue papers in 1896. In the case of Ilahi BxJchsh v, Har^ 
nam Singh (1) and S. A. No. 263 of 1907 (unreported), RoheH 
Shinner v. Shanher decided by a Bench of this Court on 
the 27th of May 1908*, there was a fresh invasion of the plaintiffs’ 
right, and that was held to have given him a fresh cause of 

• The Judgment in this case was as follows : — 

Knox and AiKMAfir, JJ : — The respondent in this appeal got his name 
entered in the khewat in spite of appellant’s objections by order of the Settle* 
meni Officer on the. 6th of May 1899, On the strength of the entry the res* 
pondont, on the Sch of May 1903, instituted a suit for profits of the share in 
respect of which he had got his name entered. On the 27th of July 3:005, 
while the: suit for profits was yet pending, plaintiffs brought the suit out of 
which this appeal has arisen for a decUration of their right to the share and 
that the defend «iit had no proprietary right in the share recorded in his name. 
The suit has been dismissed by the Court of first instance as barred by limita* 
tion. In appeal the decree of the first Court was affirmed. The plaintiffs 
_ , come here in second appe.al . 

■ ; ' The Courts beldw reckoned as the starting point the order of’ the Settle- 
ment Officer referred to above. IsTo doubt the plaintiffs might, upon this 
order being made have instituted a suit for a declaratory decree, out in our 
; opinion they were not bound to do so. The defendant might have taken no 
' ^ steps to enforce any right under the order of the 5fch of May 1899, but when 
he did so plaintiffs in, our opinion got a fresh cause of action for asking for a 
A , deeiamt^^ryd^ The suit now brought is in reality one within the last 
if, ..T^t^p||'«^fe<Jtion2aiofthe Agra Tenancy Act. We allow this appeal j 
vy’K,,5'..set asidb the" 'decree bn.the-prebminary point, and remand the case unwft th# ” 
pr^Mpns'^of section 662 of the Code of Civil Procedure through the lower 
‘r!;*., ; first instance with 'directions to iceadiiiit it 

/nnder Its original .numWjnjhe register of pending suits and dispose ’of It 

’G jow a hl. j ^ ... ... 1 Other cost n ' 
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action. As in the present case there was no fresh invasion of the 
right of the plaintiffs, the rulings referred to are inapplicable. 
We accordingly dismiss the appeal with costs. 

Ajp'peal dismissed. 


Akba&' 


Tttbabaf. 
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Before Mr. Justice Bichards mid Mr. Justice Griffin, 

JOTI PBASAD (PiiAiis-Tirr) v. A.7AZ KHAX aistb others (Dbeenhahts). 

Act No. ir 0/1882 (Transfer of Tro^erty Act), section S^-^Mort gage— Suit 
for sale on aimrtgage—Tarties. 

In a suit for saloon a mortgage tlie ordiniry rule is that a plaintijffi mort- 
gagee cannot be allowed so to frame bis suit as to draw into controrersy the title 
of a third pxrty, who is in no way connected with the mortgage and who has 
set Tip a title paramount to that of the mortgagor and mortgagee. Jaggesmar 
Butt V. Bhuhan Mohan Miira (1), Mon Mohini Ghose v. Barmti Nath Ghose (2) 
and Khairati Bal v, Banni Begam (3) referred to. 

This was a suit for sale upon a mortgage executed on the 10th 
August 1888 by one Earam Khan. The defendants were the 
sons, daughters and widow of Ear am Khan, who had died 
before suit. The mortgage deed described the property mort- 
gaged as the mortgagor's personal share in his possession. Its 
execution was admitted by ihe defendants; but they alleged 
that the property mortgaged originally belonged to one Salahi, 
the father of Earam Khan, and that there were other heirs of 
Salahi besides the mortgagor. In paragraph 2 of the additional 
pleas in the written statement it appeared that the mortgage was 
a mortgage of the entire property and that the mortgagees had 
been realizing the profits from the tenants. The Court of first 
instance (Subordinate Judge of Saharanpur), finding that Earam 
Khan was entitled to a two-fifths share only in the property 
mortgaged, gave the plaintiff a decree /or sale to that extent only. 
The plaintiff appealed and his appeal was dismi’Sed by the 
Distiict Judge. The plaintiff thereupon appealed to the High 
Court. , n-, ^ ' ' ' y ' 

, Dr. Ohandm Banerji and Lala &irdftari £,al)40T-^ 

wala, for the appellant, 

Babu Jogindro Nath Ghaudhri (for whom BdhviSdrdt" Chan- 
dra Chaudhri), for the respondents/ ' ' , , ’ ' ' 
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EicHABDS and Geieeih, JJ,— The plaintiff sued on a mortgage 
executed on the 10th of August 1888 by one Karam Ehan. The 
deed specified the property mortgaged, which was described in the 
body of the document as the mortgagor’s personal share in his 
possession.. This mortgage was set out in paragraph 1 of the 
plaint, which was admitted in the written statement filed by the 
defendants, who are the sons, daughters and widow of Karam 
Khan, the executant. Inthalast paragraph of tiie written state- 
ment it is alleged that the property mortgaged originally belonged 
" to one Salahi, father of Karam Khan, and that there were other 
persons besides Karam Khan who were heirs to Salahi. On the 
other hand in paragraph 2 of the additional pleas of the written 
statement it appears that the mortgage was a mortgage of the 
entire property and that the mortgagees had been realizing the 
profits from the tenants. The Court of first instance finding that 
Karam Khan was entitled to a two-fifths share only in the proper- 
ty mortgaged gave the plaintiffs a decree for sale of a two-fifths 
share of the property mortgaged. The plaintiff appealed, and his 
appeal was dismissed by the lower appellate Court, The sisters 
and anotlier person said to be interested in the property were not 
joined as parties. The plaintiff appeals to this Court, and it is 
contended that on a true constructiou of the mortgage deed he was 
entitled to a decree for the sale of the entire pi'operty mortgaged, 
and that the defendants who stand in the shoes of Karam Khan 
cannot be allowed to say that Karam Khan had no power to mort- 
gage the entire property. "We think that this latter contention 
is well founded. If Karam Khan were alive, he would not be 
permitted to plead that he had no authority to mortgage the 
property which he purported to mortgage. The defendants, whoare 
his representatives, cannot stand in a better position. The sisters 
of Karam Khan may or may not have rights in the property in 
suit, and we do, not know whether they lay claim to any such 
1 ,,^ ibsy 8^6 i^ot parties to this suit, their rights are not 

; in this case. It is contended that haying 
0 xegai^,> section 85 of the Transfer ofProperty 

w^9 plaintiff to join them as parties. ’ 

.;V'.4fi<J0rd.i%.%'':thA;d^^^ sisters of Kai-am' Khan l^^ad ■' 

propefty.',; The ^feudantSj'aa'^'id' / 
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above, cannot be fallowed to set up a defence which Karam Khan 
could not have pleaded. In this connection we would refer to 
the ruling in Jaggemar Dutt v. Bhuhan Mohan Mitra (1) in which 
Mookerjee, J., held that the ordinary rale is that the plaintiff 
mortgagee cannot be allowed so to frame his suit as to draw into 
controversy the title of a third party, who is in no way connected 
with the mortgage and who has set up a title paramount to that 
of the mortgagor and mortgagee.^^ Much to the same effect is the 
ruling in Mon Mohini Ghose v. Parvati Nath Qhose (2). The same 
principle was followed in Khairatir. Banni Begam (3). We think 
that in this case the plaintiff was entitled to a decree, for sale of 
the entire property. We allow the appeal, and, setting aside the 
decrees of the Courts below in so far as they dismissed the plain- 
tiff^s claim in respect of a three-fifths share of the property 
mortgaged, decree the plaintiff^s claim against the entire 
property morrgaged. The appellant will get his costs from the 
respondents. 

Appeal decreed. 
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Before Sir John Stanley ^ Knight ^ Chief Justice, Mr, Justice JBanerji and Mr* 

Justice Niohards, 

SADAB-UD-DIH AHMAD Asm othbes (PLAiNTirrs) v. CHAJJtJ aku 

OTHERS (DBEBJJBAIS-TS).* 

Mortgage--^ComjgromiB6 in course of mutation proceedings purporting to vary 
the terms of a registered deed, 

Keld tliat a compromise entered into between the parties to mntation 
proceedings before a Court of Eeveniio which purported to modify the condi- 
tions of a pre-existing mortgage, upon the basis of which mutation was 
sought, could not be allowed to take effect in opposition to the distinct terms 
of the registered instrument of mortgage. Wur AU v. Irnaman (4) distingui- 
shed, Maghulans Mani Singh v. Mahalir Singh (6) and Branal Annit* 
Lahhshmi Anni (6) referred to by Banerji and Kich^uUs, JL ' ■ ' ' ' ■' *' ' ' . 

One Chajju execufed a mortgage of certain property in favour 

of Husain Bakhsh and Nathu to secure a principal sum of 

^ Second Appeal No. 1332 of 1907, from a decree of Soti Bagbuhans Lai, : 
Additional Judge of Meerut, dated the 12th of July 1907 reversing a decree of 
"Swa paf, Mtinsif of MuKaffarnagar, dated the 'Mth’df iMarch.J9Wr v > ' ' ? 




■ 'S 

. ■ V 

'/vr*''* 

, , ''/-f 


WeeM: * ’ 


, (3) Weekly Notes, 1908. p, 100. (6) {18M) 
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Es. 1,000, the mortgage being expressed to be made for a term 
of 25 years. In the mortgage there was a provision to the 
efieet that on payment of the amount due m the month of Je(/i 
after the expiry of the term of 25 years the mortgage might 
be redeemed. The mortgagors refused to register the mortgage, 
and thereupon an application was made by the mortgagees for 
compulsory registration, and compulsory registration was efieoted. 
Subsequently the mortgages applied for mutation of names in 
the mutation department. To this, not merely Chajju, but 
another person named Abdulla objected. Abdulla was no party 
to the mortgage, but claimel to be entitled to a share m the 
mortgaged property, and hence he objected to mutation of 
names so far at least as regarded his share- The dispute was 
compromised, the terms of the compromise being that the whole 
of the property should be recorded as subject to the mortgage 
and that the names of the mortgagees should^ be entered as 
mortgagees in respect of it and the names of Chajjn and Abdulla 
as mortgagors. Jt further provided that the mortgagors should 
have power in'any Jetk to pay the mortgage debt and have the 
mortgage redeemed. The mortgagors sought ledemption in 
pursuance of the terms of this compromise within the period 
of 25 years, and this was refused. Tuey then filed the present 
suit dor redemption. The defence to the suit was that it was 
premature, having been brought wdthin the term of 2o years. 
The first Court (Munsif of Muzaffarnagar) gave a decree for 
redemption, but up in appeal the lower appellate Court (Additional 
Judge of Meerut) reversed the decree of the Court of first 
in.-tauce on the ground that the terms of the compiomise in the 
Eevenue Court varied the terms of the mortgage, and the 
agreement not having been registered was not admissible in 
evidence and could not be treated as giving the mortgagor a 
power to redeem contraiy to the express provision of the mortgage 
deed. From that decision the plaintiffs appealed to the High 
Court. 

Mr. AbdalMc^of, for the appellants, contended that the com- 
promise was binding on the parties. The objection to mutation 
was withdawn only upon, the ground that the mortgage could 
be redeemed, ’ffithin 25 years. The Revenue Court had powe? 



VOL. XXXI.] ALLAHABAD SEEIES. , " iS 

to go into the question of title, and it gave effect to the compromise. 
It was not necessary to register a compromise put in before a court 
in a judicial proceeding. He referred -to Nur Ali v. Imciman 
(1), BagJmhans Mcmi Singh v. Mahahir Singh (2) and Pranal 
Anni V- LaJchswA Anni (3). 

J3abu Jogindro Nath Clumdhri (with whom Pandit Moti 
Lai NehT'ii), for the respondents, cmtended that under the terms 
of the original deed the mortgage could not be redeemed before 
the expiry of 25 years. The compromise purporting to remove 
that i'estriction should have been registered. As it was the 
compromise could not be admitted in evidence for the purpose 
of varying the terms of the mortgage. This compromise was 
an instrument’’ (Wharton’s Law Lexioon 'referred to) being a 
petirion embodying the terms of an agreement. Its registration 
was compulsory under the Indian Eegistration, Act 187?. 
Mutation proceedings could not be called judicial proceedings. 
A judicial proceeding was one in which contested questions of 
right, title, or liability were determined. In this case the 
Revenue Court simply effected mutation of names according to 
the compromise. It had no power to give effect to any of the 
conditions of the compromise affecting right, title, interest or lia- 
bility. In other words, the Revenue Court as such could not take 
judicial notice of the several terms of the compromise ; it could 
only order mutation of names. 

Stanley, C. J. — The facts of this case are these. One Ohaj- 
ju executed a mortgage of certain property in favour of Husain 
Bakhsh and Nathu to secure a principal sum of Rs. 1,000, the 
mortgage being expressed to be made for a term of 25 years. 
In the mortgage there is a provision for redemption. The re- 
demption clause provides that on payment of the amount due in 
the month of Jeth after the expiry of the term of 25 years the 
mortgage might be redeemed. The mortgagors refused to regis- 
ter the mortgage, and thereupon an application w^as made by the 
mortgagees for compulsory registration and compulsory registra- 
tion was efleeted. Subsequently the mortgagees applied for 
mu^itioii of names in the mutation department.; To this, not 

(l) ,W®eMy 1884, p. 40. , : (S), • (1908). L 28 h’./ ; 
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merelv Cbajju, but another person named Abclalla objected. 
Abdulla, it will be noted, was no party to the mortgage. He 
claimed to be entitled to a sliare in the mortgaged property, and 
hence he objected to mutation of names so far at least as regard- 
ed his share. The dispute was compromised, the terms of the 
compromise being that the whole of the property should be re- 
corded as subject to the mortgage and that the names of t.ie 
mortgagees should be entered as mortgagees in respect of it and 
the names of Cbajju and Abdulla as mortgagors. It further 
provided that the mortgagors should have power m any Jeth to 
pay the mortgage debt and have the mortgage redeemed. The 
mortgagors sought redemption in pursuance of the terms of this 
compromise within the period of 25 years, and this was refused, 
and hence the suit for redemption out of which this appeal has 
arisen. 

The defence to the suit was that it was preniatiire haying 
been brought within the term of 25 years. 

The first Court gave a decree for redemption, but upon appeal 
the lower appellate Court reversed the decree of the Court o£ 
first instance on the ground that the terms of the compromise in 
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Revciiiie Court furtlier than as showing the withdrawal of oppo* 
sition to Ihe mutation of names. The language of the order of 
the Court shows this. The Revenue Court in view of the with- 
drawal of opposition simply ordered that mutation should have 
efTect. The words are the parties have compromised and muta- 
tion will take place accordingly^^ The case appears to me to be 
unlike that of Ali v. Imaman ( 1 ). It would be fraught with 
danger to the security afforded to titles by the Registration Act if 
a compromise of parties in proceedings taken before a Revenue 
Officer for mutation of names could be regarded as having the 
effect which is contended for here of creating a charge and modi- 
fying the provisions of a registered document. I would there- 
fore dismiss the appeal. 

Baheeji, J.— I am of the same opinion. It is obvious from 
the terms of the mortgage of the 8th of August 1903 that it can- 
not be redeemed before the expiry of 25 years from the date of it. 

Those terms could not be varied except by a registered instru- 
ment. By the application presented in the mutation case the 
Revenue Court holding mutation proceedings was merely inform- 
ed of an oral contract entered into by the parties* The applica- 
tiou itself cannot be treated as creating a fresh mortgage. Can 
it be taken into consideration as evidencing an alteration in the 
terms of the original mortgage ? I agree with the learned Chief 
Justice for the reasons stated by him that it cannot be admitted 
in evidence. I think the case of iVw Ali Y*I')fnamanAli{l) 
is distinguishable. We were pressed with the decision in Maghu- 
bans Mani Singh v. Mahahir Singh (2), to which I was a party. 

That was a case to which in our judgment the observations of 
their Lordships of the Privy Council in Pranal Anni v. Lahh-* 
shmi Anni (3)^ as contained in page 614 of the report, fully 
applied. In the present case the terms of the compromise were 
not referred to or narrated in the order of the Revenue Court, 
and indeed Lor purposes of mutation it was not. necessary 'to refer 
to the terms of the mortgage or the conditions under which re- 
demption could take place. This case therefore is not governed 
■ by the rulings . to ' which I have referred. I- also would. dismiss ^ 

the appeal* / ' ■ ' ' ' . ■.'.-I'k'. '* ^ 

(l) WaeHy Hotes» 1884, p. 40. ' {2) (1905) LL,E.,-S8 Alll*78, ^ " v,. 

• ' " (8) (1899) L H E,. 22 Mac, 508, ' ’ V 
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operated to create a fresli mortgage. To entertain such a con- 
tention would be a very serious extension of the ruling of this 
Court in Raglmhans Mani Singh Y, Maliahir S^gJi (!)• I 
.would dismiss' the. appeal. .. 

■ ..^By Gofet : . , . ; , " ' 

The order of the Court is that the app^ul be dismissed, but 
under the circumstances without costs. 

Appeal dismissed. 
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Sefore Sir JoU Stanley, Knight, CUef Ju.tice, and Mr. Jmfice Sanerji. 

PIAEI LAL (PlAlKllPl') V. NAHD BAM ASD othbbs (Deibkkants.) * 
Cinil J?roeedure Code, section 13 — Ses judicata— Suit for sale on ainortgage — 
Comp'omise hy whioTi mortgagee accented a simple money decree Second 
mit for mlel>a>rred. 

A suit for sale on a mortgage was compromised on tEe terms that the mort- 
gagee sliould accept a simple money decree for llie amount of the mortgage 
debt, and such a decree was accordingly passed. This decree not being satisfied, 
the mortgagee again sued for sale of the mortgaged property. Seld that the 
suit was barred Shilu, Sera v. Chandra Mohan Jana (2) followed. Bhola 


. Second Appeal No. 488 of 1907 from a decree of J, H. Gumming, Addi- 
tional Judge oE Aligarh, dated the 21st f ? IfJ.f 

Muhammad Shah, Subordinate Judge of Aligarh, dated the l6fc|i of July 1906, 

(1) (1905) I. L. E., 28 AIT., 7S. ' (8) ' 

(2) {1906) I. L, B., 3? Calc., 849,..! ; (4) Weekly Nates, 190^ f. W : 
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Court (Subordinate Judge of Aligarh) decreed the claim, but 
upon appeal the lower appellate Couri: (Additional Judge of 
Aligarh) dismissed it, on the ground that it was barred by 
section 13 (explanation III) of tiie Code of Civil Procedure. 

The plaintiff thereupon appealed to the High Court. 

Mr. B. E. O’ Conor, for the appellant. 

Mr. M. L. Agarwala and Babu Durga, Gharan Banerji, for 
the respondents. 

Stanley, C.J., and Baneeji, J.— This appeal arises out of a 
suit for sale of mortgaged property. It was dismissed under the 
following circumstances as barred by section 13 of the Code of 
Civil Procedure. It appears that in the year 1880 the predeces- 
sors in title of some of the defendants and the other defendants 
executed a mortgage in favour of the predecessor of the plaintiff. 
A suit was brought upon this mortgage on the 21st of September 
1882, in which a sale of the mortgaged property was claimed. 
The suit was compromised on the terms that a simple money de- 
cree only should be passed in favour of the plaintiffs and such a 
decree was passed on the 27th of JSTovembor 1882. The events 
which happened subsequent to the date of this compromise it is 
unnecessary for the purposes of the decision of this appeal to de- 
tail, suffice it to say that the amount due to the plaintiff on foot of 
the compromise was not satisfied, or at least fully satisfied. There- 
upon the suit out of which this appeal has arisen was instituted 
for sale of the mortgaged property. The first Court decreed the 
claim, but upon appeal the lower appellate Court dismissed it, on 
the ground that it was barred by section 13 (explanation III) of 
the Code of Civil Procedure. In that explanation it is laid down 
that any relief claimed in a plaint which is not expressly granted 
by the decree shall, for the purposes of this section, be deemed to 
have been refused. In view of this section the claim of the plain- 
tiff in the first suit for sale of the mortgaged property must be 
deemed to have been refused, and therefore his right as mort- 
gagee to have a sale of the mortgaged property became barred as 
a matter res jvMoata. In view of this section it is impossible to 
hold that a fresh suit for sale can be maintained, and therefore 
we think that the lower appellate Court rightly dismissed the 
plaintiff's suit. This view is supported by the decision of the 
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Calcutta High Court iu the case oi SUbu Bera y. Chandra 1908 
Mohan Jana (1), the facts of which are admittedly on all fours Lah 

with the facts of the present case. Our decision is in no way in 
conflict with the decision of Benches of this Court in the cases of 
Bkola Nath v. Muhammad Sadiq (2)- &vl1 Madho Prasad v. 

Baij Nath (3). In both of these eases it will be found that in 
the suits originally instituted by the plaintiffs no claim was put 
forward for sale of the mortgaged property ; the plaintiffs conten- 
ted themselves with applying for simple money decrees. Section 
13 therefore bad no application. We therefore dismiss the appeal 
wdth costs. 

Appeal dismissed. 


1908 

August 13, 


Before Mr. Justice JBanerji and Mr. Justice Biehards, 

JAG-AB KATH SINGH akb otebus (Debbkbants) t). LAIiTA 'PBASAH:: 

AEB ANOTEEB (Pbaiktiebs) AKB DWABKA PBASAD (DEFmi>Xm)^ 

Act IXoflS72 {Indian Contract Aat)t section Xl^MinoP’^Act No. 1 
of W72 {Indian Mmdence Act), section llo-~'Bsto;p^el-^Bffectofmimr 
fraudulently representing Idrnself to he of full age* 

Wlietlier or not the doctrine of estoppel ‘applies to a contract entered 
into by a minor, whore persons who are in fact under age by falee and fraudu- 
lent misrepresentations as to their jige indi^ce others to purchase property 
from them, they are liable in equity to make restitution, to the purchasers 
for the benefit they have obtained before they can recover possession of the 
property sold. Bo held by BanebjI, 1. MohoriMibee v. J>harmodaa Chose (4), 
Brohng 'Duit y. Bharmodas Chose (5), Canesh JjataY. Bapu {^) and BHlveman 
V. B^uison (7) re f erred to. 

El 03 a[ABBg, J., differed on the question of fact as to whether the plaintiffs 
had been induced by any misrepresentations of the defendants as to their 
ages to enter into the contract sought to be set aside. 

The plaintiffs in the suit out of which this and the connected 
appeal, No. 118, arose (Lalta Prasad and Bhuaneshri Prasad) were 
the sons of one Madho Prasad, whose paternal uncle 
was the plaintiff’s guardian Dwarka Prasad. After the death of 
Madho Prasad iu 1882, Dwarka Prasad applied for, and obtained 
in 1888, a certificate of guardianship of the persons and property 
of the plaintiffs, who were minors at the date of their father’s 

• First Appeal No. 167 of 19064 from a decree of Srisli CEandor Bose, 
Officiating Subordinate Judge of Gbazipur, dated the 17th. of April 1906. 

(1) (1906) I. L. E., 33 Gale,, 849. (4) (1903) 1. L. E., 30 Calo., 639., : 

(2) (1903) 1 . L. E.t26 All., 223, (6) (1898) L L..B.,.26 CWc., 

(3) Weekly Notes, 1905. p. 152. (6j (i89&) 1, Si. Bom., i98, : ; 

0) (1847)^ 16 x. d, Qh., ■; ■ , ■ 
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death. Madho Prasad and Dwarka Prasad jointly owned an 8 
anna share in the village Kharaun, out of which Madho Prasad 
in his life time sold 2 annas 9 pies and Dwarka Prasad sold 2 
annas 6 pies after Madho Prasad’s death. The remaining 2 annas 
9 pies was sold by the plaintiffs and Dwarka Prasad on the 28th 
of June 1899 to Jagar Nath Singh defendant and the predeces- 
sors in title of defendants Nos. 2 to 11. The present suit was 
brought to set aside this sale. The plaintiff's stated that they 
were minors at the date of the sale ; that they were persons of 
weak intellect and inexperienced ; that they executed the sale- 
deed under the influence of Dwarka Prasad/ who is an extra- 
vagant man of dissolute habits ; that they did not derive any 
benefit from the sale; that the sale was effected without’ any 
necessity and that they did not receive any part of the consi- 
deration for it. On these grounds they sought to set aside the 
sale and recover possession of the portion of the property sold of 
which the purchasers had obtained possession. 

The defendants denied that the plaintiffs were minors at the 
date of the sale and asserted that the plaintiffs represented them- 
selves to be of full age and thus induced them to purchase the 
property. They contended that the plaintiffs wereestopped from 
maintaining the suit, and that in any case they were bound to 
make restitution of the amount of consideration for the sale. The 
Court of first instance (officiating Subordinate Judge of Ghazipur) 
found that the age of the plaintiffs was below 21 years on the 
date of the execution of the sale-deed and that they were minors 
and incompetent to make the contract of sale. The Court 
accordingly, following the ruling of their lordships of the Privy 
Council in If oAon P'thee y. Dharmo Das Ohose (1), held the sale 
to be void. It, however, was of opinion that the plaintiffs had 
made fraudulent misrepresentations to the purchasers as to their 
age and that they benefited by the sale. It accordingly made a 
decree for possession on condition that the plaintiffs should refund 
so much of the consideration for the sale as represented the value 
of the share decreed to them. 

Against this decree the defendants purchasers appealed to the 
High Court and the plaintiffs also appealed. The defendants 
- : |1) (1903) L L. R., 30 Culo., 639. ; 
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repeated the pleas advanced by item in tbe Court below. The 
plaintiffs coutended that they were not liable to make any res- 
titution. 

Dr. Tej Bahadii^r Sapru (with whom B.abu Durgn Gharan 
Banerji), for the defendants appellants, contended in the first 
instance that the evidence did not prove that the plaintiffs were 
in fact minors at the date of the sale. He ne;St argued that if 
they were minors at the date of the sale they were estopped by 
tbeir own conduct from setting up thpt plea in the present suit. 
There was no warrant for holding that the rule of estoppel 
contained in section 115 of the Evidence Act did not apply to 
minors, and in principle there was no reason why a minor should 
be treated as on a different footing from an adult so far as this 
section was concerned. A distinction should be made between 
a contract which rested upon an act of « two parties, and an 
estoppel which was merely a rule of evidence and created no 
substantive right. He next urged that there was a fraudulent 
misrepresentation of their age made by the plaintiffs, and if they 
wished to have the sale set aside, they must refund the money 
which they had received. He submitted that whilst fraud was 
not necessarily a part of estoppel it always arose where, as here, 
an action for deceit would be maintainable. The following authori- 
ties were referred to Bigelow on Estoppel, pp. 599, 606 and 607 ; 
TayloronEvidence, Yol.I,p. 689; Pollock on Contract, pp. 73, 
605 and 637 ; Trevelyan on Minors, p. 14 ; Sctral Oharid Mitter 
V. MoTiun Bibi (1), Brohmo Butt v. Bliarmodm Qhose (2), Bhan- 
mul V. Ram Ghunder Ghose (3), Ecm Eatun Singh v. Shew 
Nandan Singh (4), Mohori Bibi v. Bharmodas Ghose {5), Ga nesh 
Lola V. Bapn (6), Stikeman v. Bawson (7),. Mills v. Fox (8) 
and Thurston v. Nottingham Permanent Building Society (9). 

The Hon’blo Pandit Sundar Lai (with whom Mimshi Jang 
Bahadur Lai), for the respondents, first argued the case on the 
facts and then contended that the defendants had failed to show 
that there was any fraudulent misrepresentation on the part of 


118981 I. L. E., 26 Calc., 37l. (6) (1908) I. L. E., 30 Calc., 539. 

(2) (1898) I. L. E., 26 Calc., 381. (6) 1896) I. L. E.. 21 Bw., ^8. 

(8) (1890) I. L. E., 24 Calc., 266. (7) (^847) l^e Gcx aod Sm., 90) 16 

(4) {1901} I. L, E., 29 Calc,, 126. (S^ (1888) L, A, ^7 Ch. D., 153. 

(9) 1 Ch., 1} C1905J A. . ... , ■ 
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the plain tiffS; and that no estoppel could under the eirciimstances 
arise. He submitted that^ the contract of a minor being void, the 
practical efifect of allowing a plea of estoppel against him would be 
to validate a void contract. He referred to Stiheraan v. Dawson 
(1). He next proceeded to comment on the eases cited on behalf 
of the appellants^ 

Dr. Tej Bahadur Saprtb replied. 

BaxbBji, J.—Jhis and the connected First Appeal No. 118 
of 1906 arise out gf a suit brought by the respondents Lalta 
Prasad and Bhuameshri Pramd for possession of a 2 anna 6 pie 
share of iiamindaMand for a declaration that a sale-deed, dated 
the 28th of June 1899, executed by them jointly with one Dwarka 
Prasad in respect oJ the said sliare, is null and void. 

The plaintiffs are the sons of Lala Madho Prasad, whose pa- 
ternal uncle is the afore-aid Dwarka Prasad. After the death of 
Madho Prasad in 1882, Dwarka Prasad applied for and obtained 
in 1888 a certijScate of guai’dianship of the persons and property 
of the plaintiffs who were minors at the date of their father^s 
death. Madho Prasad and Dwarka Prasad jointly owned an 8 
anna share in the village Kharaun, out of ^Yhich Madho Prasad 
in his life-time sold 2 annas 9 pies and Dwarka Prasad sold 2 
annas 6 pies after Madho PrasacPs death. The remaining 2 annas 
9 pies w^as sold by the plaintiffs and Dwarka Pra-ad on the 
28th of June 1899 to Jagar Nath Singh defendant and the prede- 
cessors in title of defendants Nos. 2 to 11. The plaintiffs state 
that they were minors>t the date of the sale ; that they are 
persons of weak intellect and inexperienced ; that they executed 
the sale*deed under the influence of Dwarka Prasad, ^vho is an 
extravagant man of dissolute habits ; that they did not derive 
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property. They contend that the plaintiffs are estopped from igoi 
maintaining the suit, and that in any case they are bound to 
make restitution of the amountnf consideralion for the sale. The Sisgs 

Court beIo',r found that the age of the plaintiffs was below 21 Laita 

years on the date of the execution of the sale-deed and that they 
were minors and incompetent to make the contmct of sale. Sanerji,!, 
Following the ruling of their lordships of the Privy Gouneil in 
Mohori Bibee v. Dharmodas Qhose (1), the learned Subordinate 
Judge held the sale to be void. He, however, was of opinion 
tbaUhe plaintiffs had made fraudulent misrepresentations to the 
purchasers as to their age and that they benefited by the sale. 

He accordingly made a decree for possession on condition that 
the plaintiffs should refund so much of the consideration for the 
sale as represented the value of the share decreed to them. 

Against this decree the defendants purchasers have pre- 
ferred this appeal and the plaintiffs have preferred appeal No. 

118. The defendants repeat the pleas advanced by them in the 
Court below. The plaintiffs’ oontend that they are not liable to 
make any restitution. 

After arguments were heard in both the appeals the learned 
advocates for the parties informed ns that there was some; likeli- 
hood of a compromise. We accordingly deferred judgment. 

The parties, however, have not come to any terms and we must 
decide the appeals. 

The first question is that of the age of the two plaintiffs. It 
was conceded at the hearing that as a guardian of the plaintiffs 
was appointed by the Court they must be deemed to have been 
minors until they attained the age of 2 1. It is alleged on behalf 
of the plaintiffs that Lalta Prasad was born on the 24th of No- 
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carefully considering the evidence I find it impossible to come 

to a diffemnt conolusioD/ It has been abundantly proved diat 
Madho Prasad, .the father of the plaintiff^ died in 1<S82. The 
witnesses for the plaintiff, who are men of position and re-pee- 
tabllity, swear that at that time Bhnaneshri was about six months 
oldamlLalta Prasad about 18 months. There is no reason to 
disbelieve these witnesses^ and it is most unlikely that they have 
made a mistake. The most important evidenoe on the point is 
afforded by the fact that when on the 3rd of April 1888 Dwarka 
Prasad applied for a certificate of guardianship he staied in his 
application that the age of Lalta Prasad was 7 and tnat Bhu- 
aneshri 6 years. Dwarka Prasad has been examined in this case 
and has supported his former allegation. He had no motive 
in 1888 for under-staiing the age of each of his grand-nephews^ 
and I see no reason to assume that he did so. According to the 
evidence of Lieutenant-Colonel Emerson^ the Civil Burgeon, 
the plaintiffs were not of full age in 1899. On this point I fully 
agree with the finding of the Court below* 

^ As the plaintiffs were minors at the date of the sale-deed they 
were incompetent to make a contract of sale, and according to 
the ruling of the Privy Council in Mohofi Bibee v. DhciTmodas 
Ghose (1) referred to' above, the sale mu4 be held to be absolutely 
void. 

It is contended that as the plaintiffs falsely represented to 
the appellants that they were of full age and thereby induced the 
appellants to purchase their property and pay them the price of 
it, they are estopped from proving their true age and denying 
the validity of the date made by them# Eeliance is placed on 
the provisions of section 115 of the Evidence Act, which, it 
is urged, applies to minors also. The authorities on the question 
whether that section applies to minors are divergent. Whilst it 
was held by some of tlie Judges of the Calcutta High Court in 
Brohmo Butt v. Bharmodas Ohose (2) tha^j the section applies 
only to persons of full age, the contrary view was held by the 
Bombay, High Court in Qanesh'Lala v. Bapu (S). I do nob, 
hc)wever,‘;deem it' necessary to express any opinion on tlie point 
althoughit; seems to me to be difficult to hold that in no case 

■ '■ '(31) (i9oay t ad'cak., sso, . m (isss) l- n, n., 2 $ cak,, ssi, 
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would the clocbrine of estoppel be applicable to infants (see ^gos 
Bigelow on Estoppel pp. 699 et S(qq). In my opinion the la\Y 
of estoppel can only be applied subject to other provisions of Sikoh 
law, and therefore when, as held by the Privy Council, a contract Lalta 
by a minor is void under the provisions of the Goatract Act, the 
law of estoppel cannot be invoked in aid to validate that which JSamrji, Z 
is void under the law. The law on the subject is thus stated in 
Pollock on Contracts, 6 edn,, p. 73 When an infant has 
induced persons to deal with him by falsely representing himself 
as of full age, he incurs an obligation in equity which, however, 
in the case of a contract is not an obligation to perform the con-* 
tract and must be carefully distinguished from it.^^ Indeed it is 
not a contractual obligation at all It is limited to this extent 
that the infant is liable to restore any advantage he has obtained 
by such representation to the person from whom he has obtained 
it/^ (p* 52). This was held in Stikeman y. Dawsooi (1) md 
other cases to which it is needless to refer. In that case Vice- 
Chancellor Knight Bruce observed that for false representation 
or a fraudulent suppression or concealment the minor was 
answerable in equity after his majority, notwithstanding his 
minority at the time. This liability attaches to a minor, not on 
the ground of estoppel, but, as Sir Frederick Pollock points out, 
on the ground that an infant shall not take adv^axitage of his 
own fraud.’^ If, however, the fact of minority was known and 
there was no deception, restitution cannot be ordered. No 
question of estoppel therefore arises in this case, and what we 
have to consider is whether the plamtijBTs made any fraudulent 
misrepresentation as to their age which deceived the appellants 
and induced them to purchase the property in question. 

The circumstances which led up to the sale of the 28th of 
June 1899 are these. On the 26th of August 1898 Dwarka 
Prasad borrowed Es. 400 from some of the appellants and , hypo- - 

thecated a 4| i)ie share. In lieu of that sum and interest due 
thereon and a farther advance of Es. 666 in cash for the expeu- : 

ses of the marriage of Lalta Prasad, plaintiff, a mortgage bond . I 


for Es* 1,200 was execoted' by Dwarka Prasad arhd 'Laltp,;>;:Prasad- ’ 
on the '9iih of June 1897* On that ' occasion Lalta’ Prasad stated ' 
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On tbe lltli of April 1898 Lalta Prasad 
an Singb and others 
ihare. On this occa- 
On the 7th of 


his age to be 22 years, 
alone borrowed Es. 7 
and executed a mortgage of a 
&ion also he stated his age to be about 22 yeais. 

1 borrowed Es. 800 from Babu Ivaian 

mortgage of a 1 anna 3 pie 15 kant 
before the Sub-Eegistrar that his age w’as 
and received the money in the presence of that 
' ! execution of the sale-deed 
executed three documents and 
In respect 
.ppellarits brought suits for 
defended by tbe plaintiffs 
and they filed written statements iu 
.u the 17th of February 1899. Before that da’;e, 
16th of February 1899, the two plaintiffs and 
notice to the appellants informing them 
of selling a 8 anna share in the village 
■ ! had been settled with Sbiubaran 
Es, 8,000, and they asked the appellants if 


liKmA 

Tbaskb. J'e]bruary 1899 Bhuaneshri 
Santfji, J'. Singh and executed a 3 

share. He stated 1 

about 22 years 

officer. So that long before the 

in suit the two brothers < 

represented themselves to be persons of full age. 
of the last two mox’tgages the a] 
pre-emption and these suits were 
as persons of full age t 
that character on 
that is on the 1. - - 
Dwarka Prasad sent a 
that they were desirous 
Hharaun and that the price 
Singh and others at . . 

they would purchase that share for the aforesaid price. They 
further stated in the notice that the sale should be completed 
within ten days, otherwise the property would he sold to Shiu- 
baran Singh and others. An ans'ner to this notice was sent on 
the 23rd of February 1899 expressing readiness to purchase for 
a reasonable price. After this the pre-emption suits were com- 
promised and petitions of compromise w’ere filed on 15th March 
1899, in which Lalta Prasad and Bhuaneshri said that it had 
been agreed with the present appellants, the plaintiffs in tho.s6 
suits, that each of the two brothers would sell to the appellants 
a 1 anna 3 pie 15 kant share for a consideration of Es. 2,800. 
In the written statements, the notice and the petitions of com- 
promise mentioned above, the plaintiffs professed to act as per- 
sons of full age. Decrees were passed in the pre- emption suits 
against the plaintiffs in accordance with the compromise, and in 
the decrees their names appear as those of persons of full age. It 
. was in pursuance of the terms of the compromii^e that the sale- 

deed of 28th §ane 1890 'was executed. The property sold was a 
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2 anna 9 pie share, and the consideration was Es. 5,958-5-0, jgos 
■which was made up of Rs. 1,674-8 0 due to Shiubaran Singh and 
others on the moitgages of 11th Aprih 1898, and the 6tli of Singk 

January 1899 ; Es. 1,420-8-0 due on account of the morlgage of Lawa 

9 th June 1897, and Rs. 2,863-5-0 paid in cash before the Sub- 
Registrar. At the time of registration of this document Lalta Banerjt.J. 
Prasad stated his age to be about 24 and Bhuaneshri’s about 22 
years. It is thus manifest thai; not only at the date of the execu- 
tion of the sale-deed in question did the plaindffs represent them- 
selves to be of full age, but in 1897, 1898 and 1899 they executed 
documents in favour of the a]vpellauts and other pefsons in which 
they made similar representaiions, and at no time was it ever 
hinted that they were minors. As in fact they were minors, 
these representations were falsely made and they were clearly 
made with a view to induce the appellants lo advance them 
money and purchase their proi'erty on the faith or these repre- 
sentations. If the appellants or any of them was aware of their 
true age they had no object in obtaining documents from them 
without the intervention of a guardian. I fully agree with the 
following observa*--ions of the learned Subordinate Judge 
There is no satii- factory evidence on the record to show t lat 

the defendants knew the true age of the plaintiffs and were not 
misled by their untrue statements. The defendants are residents 
of Ghazipur, while the plaintiSs are residents of Jaunpur. There 
is- no reason to believe that the defendants knowingly entered 
into a contract with minors. Had they known the plaio tiffs to 
he minors they would not have entered into the sulahnamas 
in the pre-emption suits nor into this sale transaction. The facta 
are ail against the supposition that the defendants knew the 
plaintiffs to be minors,” It is true Sita Ram appellant slated 
that he had known Bhuaneshri for thirteen years, but Sita Ram | 
was not one of the purchasers under the sale-deed, and it does. 

not appear that any of the purchasers had ever seen the plaintiffs • 

before they entered into the transactions of 1897 and 1898. The 
Sub-Registrar who registered the deeds mentioned above has 
giyen evidence in this case and has stated that ke considered the : ,f; n 

plaintiffs to be men of full age, and it is not surprising that tho 
appellants tdso oonsidoi'e'd them to be of Joll age ^ as * ■ ^ ^ i 
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meat the pJaiatiffs ma e £al-e representations as uo their age 
with a view to induce ihe pinotiare: s at first to lend them money 
and afterwards to purchase ti.eir property and that these repre- 
sentations were fraudulently made. The plaintiffs are therefore 
Sanerji, Jf. liable in e(juity to make restitution for the benefit they obtained. 

The learned Subordinate Judge has ordered the plaintiffs to 
refund Rs. 5,416-10-5 out of the consideration for the sale. He 
is of opinion that the whole of this money was received by the 
plaintiffs and this finding is, in my opinion, justified by the evi- 
dence. The endorsement ofthe Sub-Registrar on the sale-deed 
shows that Rs. 2,863-6-0 was received by Lalta Prasad in his 
presence. Lalta Prasad has not repudiated the correctness of 
this entry, anA he has not by his own deposition or by any other 
evidence proved that he retarued the money or gave it to D warka 
Pra«ad. He borrowed Rs. 799-12-0 from Shiubaran Singh and 
others, and Bhuaneshri borrowed Rs. 800 from them. These 
amounts, together with interest, were clue by them, and the total 
sum due was Rs. 1,674-8-0. It has been proved that this sum 
was paid by the appellants to the creditors Shiubaran Singh and 
others. Of the amount of the bond bf 9th June 1897 Lalta 
Prasad took Rs. 665 for the expenses of his marriage. This 
amount together with interest was clearly due by him alone, and 
as it was set off against the consideration for the sale- deed he 
has benefited to the extent of the amount due by him. It has 
thus been abundantly proved that the two plaintiffs, who are 
admittedly joint, received and benefited by the amount which the 
Court below has directed to he restored by them. As pointed 
out by that Court, although they were minors in the eye of the 
law, they were grown-up young men when they received the 
money. Lalta Prasad was on his own showing about 19 years 
old and Bhuaneshri over 17. They were old enough to under- 
stand and know their own interests, and it is most unlikely that 
they were entirely under the influence of Dwarka Prasad. They 
are therefore liable to make restitution of the amounts by which 
they have henefitfed. ■ In the case of Mohari Bihee v. Dharmodm 
■ ‘ (1) restitution was not ordered, but that was apparently 

‘ “■ " (1) ;{i803>' I, If. E„ 8.0 Calc., 6891 ' ■' 
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on the ground that the mortgagee in that case had advanced the 
money with full, knowledge of the age of the plaintiff and was not 
deceived. In the present case I am of opinion that the pur- 
ohasj.rs 'were ignorant of the true age of the plaintiffs and were 
deceived by their inisre])resentation^. I would therefore dismiss 
both the appeals with cost. 

lliCHARDS, J. — These appeals ai'ise out of a suit for a declar- 
ation of the plaintiffs’ title to certain property aud for a declar- 
ation that a certain sale-deed dated the 28th of June 1899 was 
void as against the plaintiffs. The plaintiffs are the sons of one 
Lala Madho Prasad. Lala Madiio Prasad was the son of Lala 
Mahabir Prasad. Lala Mahabir Prasad was a bi’other of the 
defendant Lala Dwarka Prasad. These persons were all mem- 
bers of a joint Hindu family and the property in question was 
part of the joint family estate. Mahabir Prasad died in 1870, 
leaving Madlio Prasad, his son, a minor, Mm surviving. The 
share of the family was an eight anna zammdari share. After 
the death of Mahabir Prasad, Dwarka and Madho sold a 2f share 
out of the eight anna .share. Madho died on the 26tn September 
1882 leaving the plaintiffs infant children him surviving. In 
1891, Dwarka Pra^tad sold a 2 anna 8 pie share and also a 2 anna 
7| pie share to certain persons now represented by the defend- 
ants 1 to 11. 

The plaintiffs did not join in this sale. 

On the 28th of June 1899, Dwarka Prasad and the plaintiffs 
sold a 3 pie share to one Beni Koeri and others, and the remain- 
ing 2 anna 9 pie share to persons represented by the defendants 
1 to 11. 

It is in effect to Bet aside the deed transferring this 2 anna 9 
pie share that the present suit is brought. The plaintiffs allege 
that the plaintiff No. 1, Lalta Prasad, was born on the 24th of 
November 1880, and that the plaintiff No. 2, Lala Bhuaneshri 
Prasad, was born on the ITth April 1882, and that they attamed 
majority on the 24&h of November 1901 and the l7th of April 
1903, respectively ; that they received no consideration, and that 
the sale wa-> a fraud upon them. The defendants 1 to 11 allege 
that the plaintiffs were of full age when they executed the sale- 
deed^ and that even if they were not, they represented thei^salyes 


SiKGH 


.'■IfAt.rA: 

PSASAB, 


' ) Cl , 



82 


THE IHBIAH LAM EEPOBTS^ 


1908 


Jaqab Katk 
SisroH 

ih , ' 

^ I ALTA, 
Eeasad. 

MicharJs^ >L 


as being of full age, and that therefore they ought not to be 
allowed to set up the minority. 

A certifi-ate of guardianship of the person and property of the 
plaintiffs was granted in the year 1833 to DAnirka Prasad, and 
accordingly, under the provisions of A ;t No. XL of Ibdoi tl.e 
plaintiffs did not at’aio majority until they reached toe ago of 
21 years respectively. The Court below has found that the plain- 
tiffs were minri’s at the time the sale- deed of the 28th June 1899 
was executed. The learned Subordinate Judge says— The fact 
of the plaiotiffii being minors is established beyond any reason- 
able doubt. I entirely agree with that finding. Dwarka 
Prasad, the guardian of the minors, w^as examined and proved 
that they were minors. Perhaps not much reliance should be 
placed on his uncorroborated evidence, but on t!ie 10th of March, 
18S8, he paade an application to the District Judge to be appoint- 
ed guardian of the minors (he was subseqeentij appointed guard- 
ian). He then gave the ages of the plaintiffs as seven years and 
six years, respectively. In the year 1888 Dw'arka had no object 
or motive for under-stating the ages of his nephews, and it is 
impossible not to give great \veight to this corroboration of his 
evidence. The Civil Surgeon examined the plaintiffs on the 26th 
of November 1906, and he stated the age of the elder plaintiff to 
be then twenty-four years and the younger plaintiff twenty -two 
years. This was six years after the execution of the deed in 
question, and unless the Civil Su]*geon was very much in error, 
the plaintiffs must have been under tweaty-one years in June, 
1899. There was a lot of other evidence which is not perhaps 
; ' very definite, but the age o£ the plaintiff, particularly of the 
plaintiff Bhuanesbri Prasad is fixed by the death of their father 
Madho Prasad, which unquestionably happened not earlier than 
-■ 1832. Bhuanesbri Prasad was then an infant in arras. In 1899 the 

plaintiffs were recorded ai minors. On the la^t day of the hear- 
ing^ of the appeal the last-mentioned plaintiff was in Court and 
' he, 'appears even now tobe’a very young man/ I think it is pretty 
; .clear from the evidence that D warka was at least an extravagant 
'very; soon 'd&ipated almost liis' entire' interest in the. : 
It'Was quite uhneoessary for him to have applied ^ 
>v"3;:„/TdifaVcerti^^^^ to his nephews, ‘as the family ■ 
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was joint, and I have no doubt that his object in getting himself jgos 
appointed was to enable him the more eSectually to dispose of the Xats 

miuor.s’ property. I also think.that there is a good deal in the Sisoh 
case to Suggest that the interests of the plaintiffs were not very Liiii 
well looked after. The defendants or the persons whom they 
represent had become co-sharers in 1891, and I think it hard to ^ieharAt.J, 
believe that they were unaware of the plaintiffs’ real age. In 
fact one of the defendants, Sita Earn, admits that he had seen the 
second plaintiff visiting the village for the last 12 or 13 years.” 

I shall now proceed to consider the evidence as to the alleged re- 
presentation by the plaintiffs that they were of full age. The 
plaintiff's went before the Eegistrar in 1897, 1898 and in 1899 in 
connection with the registration of certain mortgages. It is not 
very clear what occurred before the Registrar, but they apparently 
did give their ages as being over 21 years. Possibly the Regis- 
trar was deceived, but the Registrar was not the purchaser. They 
also defended a suit or suits as adults. There is, however, no 
.evidence that in the negotiations for the sale of the 28th of June 
1899, or at any time up to the execution of the deed the plaintiffs 
ever represented themselves to the defendants (or to the persons 
now repre ented by^the defendants) as being of full age. None 
of the defendants have come forward to say that they were in 
fact misled by the representation of the plaintiff, or that they 
ever made any inquiry about their ages. The defendant Sita 
Ram says that the sale-deed sued on was executed under his su- 
perintendence, and in cross-examination he admitted that he had 
been seeing Bhuaneshri Prasad for 12 or 13 years. I am quite ' 
satisfied that Sita Earn knew that plaintiff No. 2 at least was ; ' 

under 21 years. I believe the truth to be that the defendants, . ' . 

who had already acquired the greater part of Dwarka’s share, 
w'ere naturally very anxious to acquire the remaining shares and 
were prepared to take the risk of purchasing from minors. I 
think it quite impossible to hold that the plaintiffs were guilty .v- 
of fraudulent misrepresentation of their ages committed for the ;■ 

purpose of deceiving the defendants or their representatives and • 
inducing them to buy the property. The learned Subordinate^ ■ 

Judge did not foame any express issue as to w'hethW or ' '"ri'. 

« "ll m, 'It . * - . ■ V' i't ' • 1^',’ j • ' ' ,,t r 




two pre-emption suits brongl t by the defendants against the plain- 
tili's and their uncle Bwarka, These suits were defended by the 
jdaintiffs as adults, and the learned Judge says that the plaintiffs 
ought to have brought to the notice of the Couit that they were 
Sichm-ils, j. niinoi-Sj-aiid later on, at page 21, he says. — “If ever a fraud 
was committed upon a Coari} deliberately and with the object of 
in]iu'ing the other party this is such a case.” On the strength of 
this supposed fraud, the learned Judge has ordered the plaintiffs 
to refund tlie sale consideration as a condition precedent to set- 
ting aside the sale-deed. Surely this is a strange ground for hold- 
ing minors guilty of fraud, I think the evidence goes to show 
that the whole litigation was managed by Dwarka, and that the 
fdaintiffs were under his influence and ready to do whatever he 
told them to do, and I think it quite impossible to hold that the 
plaint, ifls were guilty of fraudulent misrepregeutation merely be- 
cause when sued as adults they neglected to inform the Court of 
their minority. In my ojsinion the.ordiuary law as to estoppel 
_ does not apply to infants and this was practically admitted in the 
argument. It is said, however, that an infant is liable for fraudu- 
lent misrepresentation in an action for deceit and that the fraud 
of an infant may therefore be set up as a defence vrheu the infant 
seeks to set aside a transaction induced by his fraud. Assuming 
this for the purpose of argument to be so, I think it a fair test in 
this case to consider whether the defendants on the evidence could 
succeed if they were suing as plaintiffs iu a suit for damages for 
frauduleut misrepresentation. I certainly hold they could not. 
In such a suit the plaintiffs should prove that they were induced 
to enter into the contract of sale by the fraudulent misrepresent- 
ation of the defendant and that the plaintiff (purchaser) w^as in 
fact deceived and really did not know the true state of the facts, 

' , They (the defendants) have, never come forward to say that they 

Tymre in fact misled or deceived, j.he evidence is altogether 
consistent with tim plaitnifFs aodng under the influence of their 
unclOj and tihe defendants’ agent, Sita Ham, I believe, knew well 
that the plaintiffs were minoi-s. One question further remains, 

: namely, should the Court direct the plaintiffs to make any Com- 

pensation to the defendants, and jf so, to what extent? TheCjourt 
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beiow directed tliat Es, 5.416-10-5 should be paid by the plaintiffs 03 
before getting possession. It seems to me that the policy of the 
law is to protect infants against themselves as well as against 
otiiers. In the case of Mohori Bibee y. Dharmodas Ghose (1) lmta 
their Lordships of the Privy Council held that a minor was wholly 
incapable of making contracts. Section 64 of the Contract Act Mkkm-dt, J. 
therefore does not apply. In the case cited the minor was within 
a few months of being 21 years when he executed the mortgage, 
and yet the latter was set aside without any compensation. Deal- 
ing with the question of compensation their Lordships quote the 
following passage from the judgment of Lord Justice Romer in 
the case of Thurston v. Nottingham Permanent Building Society 
(2) ^“The short answer is that a Court of equity cannot say that 
it is equitable to compel a person to pay any money in respect of a 
fcansaction which as against that person the Legislature has 
declared to be void.” In the case of Thurston v. Nottingham 
Permanent Building Society, the infant was allowed to keep 
the entire advance made to her by the Society for the purpose 
of completing buildings on her property. I can see no reason 
for directing the plaintiffs to refund the entire purchase money. 

Furthermore the cases of both the plaintiffs are not quite iden- 
tical. Lalta Prasad was not only the elder of the two, but he 
seems to have received a larger amount of money. Lalta Prasad 
as sole mortgagor mortgaged a 1 anna, 3 pie share on the 11 th of 
April 1898. Bhuaneshri Prasad in like manner, on the 7th 
of January 1899, mortgaged a 1 anna, 3 pie, 15 kant share. 

The defendants or their representatives brought suits for pre- 
emption against Lalta and Bhuaneshri in respect of these mort- - 
gages. , (These are the suits the plaintiffs defended as adults.) ■ 

The suits were Compromised and decrees made in the terms of 
the compromise. By these compromises the defendants in the 
present suit were to pay Rs. 829 with interest to the mortgagees 
in respect of Lalta’s mortgage and Rs. 62-8-0 costs. They were ' 

also to pay Rs. 811 with interest and Rs. ,62-8-0 costs in respect ''■''PP 

of Bhuaneshri Prasad’s mortgage. In the sale-deed of the 11 th , .jv,'. ," 

__qf April 1899, it is recited that Rs. l,674-8-0-„was ■ paid to the ' 
mortgagees on, fpot.pf. these mortgages- Tiie 8 h.m’eap£the'plaiatiff‘s - ^ 

{Ij (1003) I. . L. 80 O-hIb., m (B,) [1003] J- Ca,: if |10W1-A. 0,, ^ ' V 
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in respect of this sum of Es. 1^674-8'0 were practically equal 
in amount and I treat them as equal. Lalta had had a further 
■advance of Rs. 665 on foot of the mortgage made by him and his 
uncle on 8th June 1897^ and under the terms of the sale-deed^ 
this mortgage was also paid off. It may therefore be said that on 
the sale of the 28th of June 1899; debts of Lalta^s to third parties 
were discharged as follows. Es. 665; Rs. 837-4*0 (half of Es. 
1,674-8-0) and Es. 52-8-0 costS; total Rs, l;654-12-0. In the 
case of Bhuaneshri; debts were in like manner discharged : Es, 
887-4-0 (half of Es. l;674-8-0) and Rs. 62-8-0 costS; total Es. 
889-12-0. Lalta was matried in 1897 and the Es. 665 w^ere paid 
for his marriage expenses. I think that it would be reasonable 
under the provisions of section 41 of the Specific Relief Act to di- 
rect that plaintiff Lalta should pay to the defendants the sum of Rs. 
1,554-12-0 as a condition to getting possession; and that the plain- 
tiff Bhuaneshi’i should in like manner pay the sum of Es. 889-12 0, 
and I would to this extent modify the decree of the lower Court. 
These sums represent mortgage debts paid to third parties. The 
mortgages have never been set aside, and I think that these mort- 
gage debts stand on a dififerent basis from the other moneys 
which the Court below has directed the plaintiffs to pay as a con- 
dition precedent to getting possession. I would dismiss the 
defendants^ appeal; and allow the appeal of the plaintiffs to the 
extent mentioned above. 

Appeal dismissed. 
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Before Mr, lusUce Bichards and Mr. Justice Karamat Smain, 
EMPEEOB t?. BUNaAB SINGH « 

Act Wo, XI o/l 899 {Indian Act), schedule J, article 63 (t*) - 

Meceiptfcr rent---Mecei^t for money ^aid out of Court in satisfaction of 


a decree for rent, 

SeU that, althoDgh a receipt for rent of an agricultural holding 5s exempt 
from payment of stamp duty nnder article 63 (c) of the first schedule to the 
Indian Stamp Aot, !8S9, a receipt for psymentoat of Court of money due under 
a decree for snch rent is not so exempt. 


_ EeYiaion No. 654 of 1908 from an order of B J. Dalla! 

Sessions Judge of Agra, dated tho 14th of August 1008. ’ 
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OXE DuBgar Singh, as agent for a zamindar, obtained a deoree 
for rent against a tenant. On account of that decree the judg- 
ment-debtor paid certain money s to Dungar Singh, who granted 
a receipt therefor, but omitted to stamp it. For this Dungar 
Singh was tried by a magistrate of the first class for an offence 
under section 62 of the Indian Stamp Act, 1899 ; was convicted, 
and was sentenced to a fine of Es. 40 or in default to forty days’ 
simple imprisonnaent. Against his conviction and sentence 
Dungar Singh applied in revision to the Sessions Judge of Agra, 
who being of opinion that article 63 (c) of the fir^t schedule to the 
Stamp Act applied, and that no stamp was required for such a 
receipt, submitted the case to the High Court under the provisions 
of section 438 of the Code of Criminal Procedure with the recom- 
mendation that the conviction and sentence should be set aside. 

The Assistant Government Advocate (Mr. W^IL Porter) for 
the Crown. 

Eichards and Kakamat Hhsaix, JJ.- Dungar Singh was 
convicted under section 62, of the Indian Stamp Act (II of 1899) 
and sentenced to a fine of Rs. 40 or to suffer simple imprisonment 
for 40 days. It appears that the accused held a decree for rent 
against a certain tenant and gave a receipt for the amount of the 
decree to the tenant without any stamp denoting payment of 
duty. The accused Dungar Singh was himself merely an agent 
of a zamindar. Generally speaking, receipts must be stamped, 
but an exemption is made by article 53 (c), schedule I, of the 
Stamp Act in favour of receipts for payment of rent by culti- 
vators on account of land assessed to Government revenue. The 
learned Sessions Judge has referred the matter to this Court 
under section 438, Criminal Procedure Code, suggesting that the 
conviction is wrong and should be set aside, inasmuch as a receipt 
for money paid under a decree for rent must be treated as a re- 
ceipt for rent, A learned Judge of this Court considering the 
matter of general importance has referred the case to a Bench of 
two Judges. In our judgment the conviction was correct. The 
debt of rent merged in the decree, and it is admitted that a 
ceipt foJr money payable under a deoree must bear a stamp. We 
do not think that there was any intention to defraud the reven#. 
Absence of such intention 'thouglv not ^ sufficient tp jow'ke, 
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conviction bad, may be taken into consideration in awarding 
punishment. We alter the sentence from a fine of Rs, 40 to a fine 
of Es. 6, or in default imprironment foi’ 40 days. If the fine has 
already been paid Rs. 86 will be refunded. Let the record be 
returned. 


REVISION AL CIVIL. 


JSefore Mr. Justice Richards and Mr. Justice G-riJpn* 

MAZHAB HASAN (Applicant) tj. SAID HASAN (Opposite pAiiTr.)^ 
Oitil Frocedure Code, section 623 — Criminal Froccdure Qode^ sections 195, 439 
^Act Uo. XVIII of 1S79 (Legal Iractitioners Act)^ section 14 - Jurisdiction. 

A complaint made by letter by a litigant to tbe Sabordinate Judge 
charging a pleader with professional misconduct was ** filed” by the Subordi- 
nate Judge 5 but on a similar complaint being sent to the District Judge, 
the District Judge, having inquired into its authenticity, sent it to the Sub- 
ordinate Judge for inquiry and report. The Subordinate Judge thereupon 
instituted an inquiry under section 14 of the Legal Practitioners Act, as a 
result of which he granted sanction to the pleader to prosecute for perjury 
one pf the witnesses who had appeared before him in the course of the inquiry, 
and this order was contirmed by the District Judge. 

JTe^cZ that the High Court had no jurisdiction to interfere with the 
order of the Subordinate Judge , under either section IPS or section 430 of the 
Code of Criofinal Procedure 5 nor could it interfere under section 622 of the 
Code of Civil Procedure, inasmuch as the Subordinate Judge, though he 
possibly mistook the meaning of the District Judge’s order addressed to him, 
had jurisdiction to inquire into the truth of the charge made against the 


This was a case arising out of a suit brought by a Muharamadan 
lady to recover her dower. The plaintiff obtained a decree from 
the Court of the Subordinate Judge of Moradabad, but in tbo 
course of execution proceedings a compromise was filed by the 
plaintiff’s vakil. After this the plaintiff sent letters to the Sabor- 
dinate Judge, the District Judge and the High Court, complain- 
ing that the compromise had been filed contrary to her interests 
and in collusion with the other side. Neither the Subordinate 
Judge nor the District Judge took any notice of these communi- 
oations, but the High Court sent the letter rs hicb it had received 
to the District Judge. The District Judge having ascertained 
that it was really, the letter of the plaintiff sent it. on to the 

; •Oivil Btitislea Xo. p of 15)08, frpjt an order of 'W. P. iCirtoa, 
DiUMct Ju%Adl SatBs! the Hth Aptii IStJk 
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Subordinate Judge for inquiry. The Subordinate Judge, possibly 190 s 
misunderstanding the wording of the District Jixdge^s order^ mzu^ 
proceeded to hold an inquiry into the conduct of the vakil concern- Hasast 
ed under the provisions of the Legal Practitioners Ac 1879. Said Hasah. 
In the coiir?G of this inquiry one Ma;:!ar Haran the plaintiff’s 
agent appeared as a witness and stated on oath that he had never 
iiis^nicttd the vakil to file the compromise. On the application 
by the vakil the Subordinate Judge subsequently granted sanction 
for the pro?:eeution of Mazha - Hasan. Mazhar Hasan thereupon 
filed three applications in the High Court, The present was an 
application in revision on the Civil side. The other two were 
applications under section 196 and section 4c9 of the Code of 
Criminal Procedure respectively. Ail three applications are dealt 
wdth by the judgment printed below. 

Mr. 0. P. Boys, for the apsdicant. 

Mr B. E. O'Gonor, for the opposite party., 

Richabds and Geiffix, JJ. — This application is connected 
with Criminal Revisions Nos. 220 and 221 of 1908. 

The facts are shortly as follows : — 

Certain civil proceedings were proceeding in the Court of 
the Subordinate Judge. The suit was one by a Muhammadaa 
lady for dower. In the course of the execution of a decree in 
that suit a compromise was filed on behalf of the lady by her 
vakil. The lady sent a complaint to the High Court, District 
Judge and the Subordinate Judge, alleging that the compromise 
had been filed e:>iiti ary to Lor interest by her vakil in collusion 
with the other side.' The Sulxordinate Judge apparently did' not 
consider it necessary to take any steps as the result of the lady^s 
communication. Her letter was unverified, and apparently not 
produced by a person duly authorized to produce it. The High 
Court sent the communication it received to the District Judge* 

The District Judge had the communication verified and sent it 
on to the Subordinate Judge for inquiry. It is quite possible that 
the Di4riet Judge did not intend that the Subordinate Judge / 

should go the length of holding an inquiry under the Legal 
Practitioners Act as the resiilti of bis direction. The Subordi- 
nate Judge, however, did hold an inquiry under the Legal Prac-'jO , 
titioners Aci In the bourse of this inquiry' 'the' applicant ,„was; ' 
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exanained as a witness, and he is alleged to have stated, amongst 
other things, that he never instructed the pleader to file the 
eomproaiise. The Siihoidinate Judge on the application of the 
j^leader granted leave to prosecute Mazhar Hasan the | resent 
applicant. There was an appeal to the District Judge, who 
refused to interfere with the order of the Subordinate Judge. 
The present applications are made to this Court. Criminal Revi- 
sion No. 220 is brought under section 195 of the Cede of Crimi- 
nal Procedure. In our judgment an application under section 
195 does not lie to this Court under the circumstances of the 
present case. The Subordinate Judge sanctioned the prosecution 
and the District Judge merely confirmed the order of the Sub- 
ordinate Judge. The ease is in our opinion governed by the 
case ol Balig Ram v. Ramji Lai (1). As to Criminal Revision 
No 22l it is brought under the provisions of section 439 of the 
Code of Criminal Procedure. It is quite clear under the author- 
ity of the last mentioned ease that this Court cannot entertain 
the application under the provisions of section 439. This appli- 
cation is made under the provisions of section 622 of the Code of 
Civil Procedure, and accordingly it is necessary for the applicant 
to show that the orders of the Subordinate Judge and of the 
District Judge w“ere made without jurisdiction. The learned 
counsel for the applicant contends that before an inquiry could 
be held under the Legal Practitioners Act, it was necessary that 
a pleader should be charged in his Court with some offence 
mentioned in section 14 of the Act, and he contends that the 
only charge in the Subordinate Judge^s Court was the letter of 
the lady to him, and that the Subordinate Judge himself 
shelved, that is to sa}^, refused to hold any inquiry on that 
charge. 'We cannot agree with this contention. The Subordi- 
nate Judge had before him first the lady^s complaint. Subse- 
quently he got from the District Judge a repetition of tliat 
complaint duly verified, and he then proceeded to hold the 
inquiry. We do not think that the shelving of the first letter 
was a refusal to entertain the charge, and think that the first 
letter followed by the communication from the District Judge 
amounted to a ^'charging of the pleader in the Court of the 
' : , - - (1), (1906) I. 654. , 
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Subordinate Judge ” -within the meaning of section 14. If then 
the Subordinate Judge had jurisdiction to hold the inquiiy, it is 
quite clear that he had jurisdiction to grant the sanction, and the 
learned District Judge had jurisdiction to confirm the order of 
the Subordinate Judge, The application then is not brought 
within the provisions of section 622 of the Code of Civil Proce- 
dure, and this Court has no power to interfere -with it. As a 
result the application must be dismissed with costs. 

Application dismissed. 


Mazhak 
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Before Sir John Stanley, Inighi, Chief Justice, and Mr. Justice Sir William 

Burkiti. 

yJACxAH .NATH (PiiAiNTii?!?) T. TIRBElSfl SAHAI and -oTnEBS- (D sfin- .V- 

, , 

Act No. XIX of 1873, P. Band Mevenue Act ), sections 133, 241— 

Act (Local) No. Illofl^Ol, (United Provinces Land Mevemie Act) ^ section 
323 (h) — Partition — Civil and Locenus Courts •^Jurisdiction, 

A plaintiff came into Court upon the allegation that a certain grove had 
upon partition been wrongly allotted to the defendants' inahal whereas it 
should have been allotted to his (the plaintifi's) mahal, and he claimed a decree 
for a declaration of his title or for possession. that section 203 (h) of 

the United Provinces Land Revenue Act, 1901, barred the cognizance of such a 
suit by a Civil Court. Xishm Brasad v. Kadher Mai (1) distinguished. 

This was an appeal under seotion 10 of the Letters Patent 
from a judgment of Banerji^ J. The facts of the case sufficient- 
ly appear from the judgment under appeal which was as foL 
-lows: — ^ 

Banerji^ J. — The facts of this case are these — The village 
Alipur was by an imperfect partition made in 1881 divided into 
82 pattis. On the 5th of August 1892, Hira Lai, a co-sharer in 
the village, applied to the Revenue Court for perfect partition and 
prayed that certain pattis which belonged to him should be form- 
ed into a separate mahal. The defendants Tirbeni Sahai, Gomti 
Sahai and Musammat Suraj Kunwar, who were named as opposite 
parties to the application of Hira Lai, made an application on 
the 16th of December 1892 in which they asked that their pattis 

Appeal Ho, 83 of X907 under section 10 of ,tlie Letters, Pa tont#„ . 

|1) WeeMy^Hotes^ 1900;p, 11« . 


1908 also should be formed into a separate mahal. On the 18th of 

Jagan Hath August 1893 a partition proceeding was drawn up to the effect 

,*• ■ that 20 pattis should be formed into different mahals and 12 

’ ' '!I'hsi3skis'X' ' * "" 

" ' Sahai. pattis, one of which was patti No. 32, should form a separate 
mahal to be called the mahal of thenon’’a 2 ^plicant^ for partition. 
Accordingly a partition was effected, which has been confirmed 
by the Gollector. By this partition the village w’'as divided into 
26 mahals, the 26th mahal being that of the non-applicants for 
partition. The pattis of Tirbeni Sahai and others were included 
in mahal Hira Lai. In patti No. 32, which is the patti of the 
plaintiff and which was included in the 26th mahal, the mahal 
- for partition, there is a grove No. 623. 

: , ' This grove was allotted to the mahal in which the defendants are 
co-sharers. The plaintiff states that he has a half share in the 
grove, that the defendants have no right to that half share and 
that the inclusion of the whole of the grove in the defendants^ 
share was improper. The plaintiff accordingly brought the 
present suit for a declaration of his right to a half share of the 
grove No. 623 and in the alternative for possession of that share. 
The court of first instance dismissed the suit as barred by the 
provisions of section 233, clause f /f;J of the Land Eevenue Act 
(No. Ill of 1901). The lower appellate Court ‘has set aside 
the decree of that Court and has decreed the plaintiff^s claim. 
That Court was of opinion that as under the partition proceeding 
patti No. 32 was excluded from partition, the revenue authorities 
had no jurisdiction to include the grove in suit, which appertained 
to the said patti, in the mahal of the defendants. The learned 
v Judge relies upon the decision of this Court in Kishen Prmad 
y.. Kadher Mai (1). That case is clearly distinguisliable from 
. the present. What happened in that case was that under a previ- 
ous partition; of the land of the village four mahals had been 
formed, one of which was called patti sJiamilat. Subsequently 
a partition , of patti shamilat alone took place and certain land 
;;V" which appertained to one of the other three mahals was parti- 

GMrtTi^om' determining the plaiutifi's right to a plot of land - ^ 
subjeot^of the partition of Jk 

* ■' ' Weekly Hotel, 1900, p. W: ' ' ^ ’ \ , 



VOL* XXXI.] • ALLAHABAB'SEEIES. / 43 

shamilat. In the present case the whole of the village was under 
partition. The revenue authorities directed that the village 
should be divided into 26 mahalS; one of which, the mahai of the 
noii~ai)plicants for partition, was to consist of 12 pattis. If land 
which appertained to one of these 12 pattis was allotted to 
another of the mahals under the partition, that was a matter 
relating to partition and ought to have formed the subject of an 
appeal imcler section. 132 of Act No. XIX of 1873, which was the 
Act under which the partition in question w^as efiected. Eightly 
or wrongly^ the revenue authorities allotted to the defendants^ 
mahai what the plaintiff says ought to have been- allotted to his 
mahai, namely, the mahai of the non-applicants for partition. 
This was clearly a question relating to the partition or union of 
mahals within the meaning of clause (k), section 233 of Act No. 
Ill of 1901 and was therefore not cognizable by a Civil Court. 
The plaintiff mistook his remedy, and, instead of appealing 
against the order confirming the partition, he brought the present 
suit in a Civil Court. Such a suit falls within the prohibition of 
section 233 (k) and is not maintainable. The Court of first 
instance was in my judgment right, I accordingly allow the 
appeal, set aside the decree of the court below and restore that of 
the Court of first instance with costs in all Courts. 

Againsfithis judgment the plaintiff* appealed. 

Dr. Satish Chandra Banerji (for whom Babu Sarat Chandra 
Chaudhri), for the appellant. 

Babu Sital Prasad Ohosh, for the respondents, 

Stakley, C. J., and Burkitt, J.'-s’We agree in the view 
taken by the learned Judge of this Court from whom this appeal 
has been preferred, and dismiss the appeal with costs. 




Natk 

I?. 

Sasai. 



44 


THE ikbia:^ law eefobtb^ 


[tOL. XXXI* 


1908 

JSfovemher 3, 


Before Mr, It^dice Aihman md Mr. Justice Karamat Susain. 

KEBAE SIHGH Akb oihebs (Pi<a:ittie 3 ?s) ??. MATABABAL SIXGH 
AKD OTHERS ^^BE^EKDAKTS.) * 

Act Mo, VIZ 0/1887 (Suits VaHaMon AGt),\secUon S-^Act No, VIZ of 1S70 
f Court Fees Aot), scetiou 7, clause ix --‘Valuation of suit'-^Stiit for re^ 
demptiQ7i of mortgage. 

Held that the value for purposes ol jurisdiction o£ a suit for redemption 
of mortgage is the amount of the principal mortgage money and not the value 
of the property mortgaged. K^llair Singh v. Atrna Fan (1) and Amanat Be- 
gam v. Bhajan Lai ^2) £oIIov/ed. The law as laid down in these cases has not 
been affected by the pissing of Act Xo. VII of 1887, section 8. 

This was a suit for redemption of mortgage. The amount 
gecured by the mortgage was Es. 1^000; but the value of the pro- 
perty mortgaged was said to be Es, 9,000* The suit was filed in 
the Court' of the Subordinate Judge, who directed the plaint to be 
'returned for presentation in the proper court upon the ground 
that the suit was iTithin the jurisdiction of the Munsif. Against 
this order the plaintiff appealed to the High Court, At the 
hearing a preliminary objection was taken on behalf of the res- 
pondents that the valuation of the suit was rightly decided by 
the Subordinate Judge, and, such being the ease, an appeal lay 
to the District Judge and not to the High Court. 

Munshi Oolml Prasad^ for the appellants, 

Mr. W, Wallachf for the respondents. 

Aixmax and Kaeawat Husaix, JJ.— This is an appeal 
from an order of the learned Subordinate Judge of Jaunpur 
returning a plaint to the appellants for presentation in the Court 
of the Munsif. The suit was one for redemption of a mortgage, 
the amount' secured by the mortgage being Es* 1,000. In the 
plaint it is stated that the value of the property is Rs. 9,000. The 
'■learned counsel for the respondents takes a preliminary objection 
based on section 589 of the Code of Civil Procedure, that the 
appeal does not lie to this Court, but to the Court of the District 
Judge, This preliminary objection really raises the issue, as ho 
whether the plaintiffs^ suit was cognizable by the Munsif or by 
, the Subordinate Judge. If the value of the suit is to be 
'taken to be the amount secured by' the, mortgage, then, under 

’ * First Appeal 34 o£ 1908, from au order of Tajammul Husain Subor* 
diuate Judge of Jaunpur, dated the 2nd of July 1907. " 

,(1) (1883) I. Tj, ^ AH., 3B2. (2) (1886) I, L. B., 8 All, 438# ; / 
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section 19 (1) of Act No« XII of 1887, the plaint should have 
been filed in the Court of the IVIiinsif and the action taken by 
the Subordinate Judge in returning it is right. In the case of 
Kubair Singh v. Atma Mam it (1) was held by Stuart, C.J., 
and Tyrrell, that the value of the subject-matter of a suit 
like the present was not the market value of the land, but 
the amount' of the mortgage money. In the Full Bench 
case of Amanat Begam v. Bhajan Lai (2) a similar view 
was taken. The learned vakil for the appellants contends that, 
having regard to the provisions of section 8 of Act No. VII of 
1887, an Act which was passed after the rulings referred to, 
those rulings are no longer law. That section provides that in 
suits other than those referred to in the Court Fees Act, section 
7, paragraph ix, where court fees are payable ad valorem under 
the Court Fees Act, the value as determinable for the compu- 
tition of court fees and the value for purposes ot jurisdiction 
shall be the same. One of the kinds of suits referred to in 
paragraph i.x of section 7 is a suit agaiost a mortgagee for the 
property mortgaged. The present suit is one of that nature. 
But the section of the Suits’ Valuation Act relied on by the 
appellants’ learned vakil does not prescribe what is to be taken 
as the value of a suit for redemption. This being so, we think 
that the section relied on does not afiect the rulings to which "we 
have referred above. We must therefore sustain the prelimi- 
nary objection. We direct that the memorandum of appeal be 
returned to the appellants for presentation in the proper Court. 
The respondents are entitled to their costs in this Court. 
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Sefore Sir John Stanley^ Knight^ Chief Justice, and Mr* Justice Bauer ju 
JAGAU NATH SINGH Aim akother (Piaiittibfs) t. SHED GHULAXl 

Ciril Brooedure Code, section 24i4 — Execution of decree — Jurisdiction of Court . , - ; , 

executing a deoree>^SuU hy representatims of mortgagor judgment^dehior , . . . 

for declaration of inmlidiig of mortgage* ■ f 

BCeld that wlien a decree for sale of specific mortgaged property is being ■ ' . ' ’ 


executed, it is not open to persons made parties to tlie* execution proceedings 


iiSiiiHI 
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Second Appeal No. 1102 of 1907 from a decree of E. F. Oppenbeim, 
district Judge Goraklipiir, dated the 29th of May 1907, reversing a 
' decree of Achal Behari, Subordinate Judge of Gorakhpur, dated the 81st of . , 'r : . ' ^ , 

^ Jartnary I907* ^ \ n fA:.;/ 

(1)^ (1883) I., L. E., 3 All, 333,<’ , (2) ,(1S8S) tl,. B. ;-8 '...If \ 
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m legal representatives of tlie deceased judgment-debtor to contend in tbos© 
proceedings that the mortgagor was not conij>etent to mahe the mortgage aiid 
that the decree was one which ought not to have been made, A separate suit 
therefore, on the part of such persons seeking a declaration that the mortga- 
gor was not competent to make the mortgage in question Will not be barred 
under the provisions of section 244 of the Code of Civil Procedure, halid^w* 
T. CMiurhJnij (1) followed. 

The facts of this case are as follows : 

One Miisammat Raghiibausa, a Hindu window^ executed a 
mortgage in favour of Slieo Ghulam Singh, The mortgagee 
obtained a decree for sale on that mortgage on the 1st of Aj^ril 
1906* Thereafter the mortgagor died, and Jagar Nath Singh 
and others were brought upon the record of the execution pro- 
' / ceedings as the reversionary heirs of the last full owner the hus- 
band of the mortgagor. The reversioners filed an objection to 
the sale upon the ground that the mortgage was executed by 
Musammat Eaglmbansa without legal necessity. Their objection 
was disalioweclj and they then filed a suit for a declaration that 
the mortgaged property was not liable to be sold in execution 
of the mortgagee's deci’ee. The Court of first instance (Subor- 
dinate Judge of Gorakhpur)' decreed the claim; but on appeal by 
the defendants the suit was dismissed by the District Judge as 
being barred by the provisions of section 244 of the Code of 
Civil Procedure, The plaintiffs thereupon appealed to the 
High Court. 

Munshi Iswar Saran and Babu Jogul Kishor^ for the appel- 
lants. 

The Hoidble Pandit Sunclar Lai and Dr. Tej Bahadur 
Sapru, for the re.spotident. 

Stanley^ CJ.^ and J.— This appeal arises out of 

a suit for a declaration that a share of certain zamindari property 
wms not liable to be sold in execution of a decree obtained 
against a Hindu widow on foot of a mortgage executed by her, 
Musammat Raghubansa executed a mortgage in favour of the 
defendant Sbeo Ghulam Singh and on foot of that mortgage 
. Shoo Ghulam Singh obtained a decree for sale on the 1st of April 
‘S' After this^date Musammat Eaghubansa died^ and there- 
upon the appelH^ to be the reversioners of the 
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deceased ownerj the hiisbaM ' of Musammat RB.ghubansa/wer^^ 
brought; upon the record as the representatiyes. of ..Musam.mah^ 
Eaghubansa on an application under section 89 of theTransfer of 
Property Act for an order absolute. They filed an objection to the 
sale on '' the ■ :gro,iind : that', tlie. 'mor 'tgage' 'was^ executed' 'by M.us'am.mat : 
Eaghubansa without legal necessity. Their objection was dis« 
allowed; and thereupon the suit out of which this appeal has 
arisen was filed for a declaration that the property was not liable 
to be sold in execution of the mortgage decree. The Court of 
first instance decreed their claim; but upon appeal the lower 
appellate Court reversed the decision of the Court below and dis- 
missed the plaintife’ suit^ on the ground that it was barred by the 
provisions of section 244 of the Code of Civil Procedure. The 
learned advocate for the respondent admits that this section does 
not apply and that the learned District Judge was wrong in the 
yiew taken by him. The case is on all fours with that of Zil(X>- 
dhoT y. Ghaturbhuj (1), In that case it was held by one of us 
and by Aikman, J.; that when a decree for sale of specific mort- 
gaged property is being executed, it is not open to persons made 
parties to the execution proceedings as legal representatives of 
the deceased judgment-debtor to contend in those proceedings 
that the mortgagor was not competent to make the mortgage and 
that the decree was one which ought not to have been passed. 
In yiew of this decision the learned District Judge was clearty 
wrong. We therefore allow the appeal, set aside the decree of 
the lower appellate Court; and; as the appeal was decided upon 
a preliminary point, we remand the ease under section 662 of the 
Code to that Court; with directions that it be reinstated in 
the file of pending appeals and be disposed of on the merits. 
The appellants will have the costs of "this appeal. All other ;- 
|casts';wili, abide;;:the"'eyeht, I: " 

Appeal decreed and cause remanded. 
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EEVISIONAL CRIMINAL. 


JBefof€ Mr* Jusiiee Aihman and Mr* Justice Karamai Smain* 

likh:KS(S> ANOTEEB (ObPOSITB CHHADAMMI.LAL 

(Apelioant). ^ 

Criminal Procedure Code, section l9o-~- Sanction to prosecute^-^A^joeaL 

Meld that when'sanctioa to prosecute lias been granted by a Court under 
the provisions of section 195 of the Code of Criminal Procedure, only one 
appeal from such order will lio under that section. Saliff Mam v. Mamji Lai 
(1), JBm^eror v. Serh Mai (2) and Mutimswami Mudali v. Veeni Chetti ^3) 
referred to. 

In this case one Chhadammi Lai applied in the Court of the 
Munsif of Bareilly for sanction to prosecute Kanhai Lai and 
another for an offence punishable under section 193 of the Indian 
Penal Code. Their application was refused, upon which a further 
a]>plication was made to the Distiiet Judge who granted the sanc- 
tion prayed for. The persons against whom the sanction had 
been granted thereupon applied to the High Court in its revisional 
criminal jurisdiction against the order of the District Judge. 

Baba Satya Chandra Muherji, for the applicants. 

Babu Eital Prasad Ghosh, for the opposite party. 

“ ; " Aikman and Kaeamat Husain, JJ. — One Chhadammi Lai 

applied to the Munsif for sanction to prosecute the present appli- 
cants for an offence punishable under section 193, Indian Penal 
Code. Sanction w.as refused by the Munsif. Chhadammi 
then applied to the learned District Judge, who granted the 
sanction. The applicants have presented a petition which is 
headed as a “ Criminal Eevision against the order of the Dis- 
trict Judge. It may be taken as decided by the Full Bench in 
8alig Ram Y. Mamji iaZ (1) that this Court has no revisional 
powers on the criminal side to interfere with an order passed by 
a Civil Court granting sanction under the provisions of section 
. ' " 195, Code of CriminSl Procedure. We are bound by that rnling, 

{ :: and must therefore hold that we have no power of interference 
^ in revision. But it is contended that apart from the revisional 
. ‘ po wers Conferred on this Court by Chapter XXXII of the Code of 

:i9()A:iroa^ 

■V i " C^). I., If. 2S All,, 53i ■ (2) Weekly Notes, 1908, p. 108, 

, . - - - . 11907) Z. E. B, 30.Mad.. 8S2. ^ 
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Crimioal Procedure^ we have power under section 195, clause (6) 
of that Code to revoke the sanction which the learned District 
Judge ha-3 given. In the case of Muthusivami iludali v. Yeeni 
Chetti (1) Air. Justice AYallis expressed his opinion that it was 
never intended by section 195 that there should be more than 
one appeal in a case like th e present. In the case of King Em- 
peror V. SerJi Mai (2) we expressed our concurrence with what 
was said by Wallis, J., in the case referred to. We see no 
reason to alter our opinion. We therefore hold that we have no 
power of interference in this case; and reject the application, 

APPELLATE CIYIL. 


Before Sir John Stanley ^ KniyJd, Chief Justice, and Mr. Justice Banerji, 
SAGABMAL (DErENDAXT) <0. MAKE AX LAL AND othees (PiiAIKTIefs),* 
Act (Local) No, JJo/lOOl {Agra Tenancy Act), sections 4i (5), ^2(2)— Bent 
free grant — Tenant,*^ 
that a rent free granfe is not a ** holding,” noi* is the grantee a 
tenant” within the moaning of the Agra Tenancy Act, 1901. Aldul Karim 
T. Bamsan (3) approved. 

The plaintiff in this case brought his suit in a Civil Court 
for partition of a rent-free holding. The Court of first instance 
(Munsif of Meerut) gave the plaintiff a decree, and this decree 
was in appeal confirmed by the Additional Judge. One of the 
defendants, Sagar Mai, appealed from this decree to the High 
Court, upon the ground t" at in the case of a rent free grant, as 
of any other tenancy coming under the Agra'-Tenancy Act, a 
Civil or a Eeveuue Court is prohibited by section 32, clause (2), 
of the Act from entertaining a suit for partition. 

Pandit Jf. A for the appellant. ' .V: , 

Mr. M. L, Agarwala, for the respondents. 

Stanlet, 0. J. and Bakeeji, J. — This appeal arises in a suit 
for partition of a rent free holding. Both the Courts below grant- 
ed the plaintiff a decree. This appeal has been preferred by one of 
the defendants, Sugar Mai, and the only ground of appeal pressed 

^ Second Appeal Xo, 1284 of 1907 from a decree of Muliammad Alimad All 
Khan^ Additional Judge of Meerut, dated the 31st of May. 1907, confirming a 
decree of Hari Mohan Banerii, Munsif of Meerut, dated the 12 th of January . 

a; ^ 

'■ a) (1907) I. U B., 80 Mad., 382. “ (2) WaeHy 1908, 'n. 10^ 

(3) WeeMy Xotes, 1908, p. 197, ■ ^ - A ' A! 


1908 


K'Jlkhix B&n 

V, 

'.Chhadammi 


1908 

Noviemher 28, 





1908 


SieAs Mas 

' Makhak 

fe::i;;.:MSV'''''/^ 


1 ) 0101*0 us is Aatiu-fhe case of a renlj free grants as of any other 
teuancy coBiiug under the Agra Tenancy Actj a Civil or a Reve- 
nue Court is prohibited by seclion 32j clause (2)j of the Act 
fi’om entertaining a suit for partition. We are of opinion that 
this section does not apply to a rent free grantee. The section 
in question falls within Chapter 11^ which deals with ^Hhe 
devolution, transfer and division of tenanciesf^ A tenant is 
defined in section 4, clause (5); and does not include a rent free 
grantee. A rent free grantee^ as also a mortgagee of proprietary 
rights, is by that definition expressly excluded. Consequently a 
rent free grant does not appear to ns to be a holding'^ within 
the meaning of section. 82. The word *'^holding^^ in that section 
means, we think, the holding of a tenant as defined by the Act 
We may point out that the heading of section 32 is ; — “^‘Division 
of tenancies/^ that is the division of the holdings of tenants as 
defined in section 4. We may also point out that Chapter X of the 
Act deals with the resumption of rent free grants. A separate 
Chapter in the Act U devoted to the.se grants. This view^ was 
expressed by our brother Richards in the case of Abdul Karim 
V, Ramzan (1). Our learned broiher, aRer referring at length 
to s >me of ihe s ction • of the Agra Tenancy Act, held that a suit 
for part tion of land allege I to be rent free is not excluded from 
tl^e jur siliori jQ of the Civil Court either by section 238 (A) of the 
La id Revenue Act or by section 32 of t' e Agra Tenancy Act. 
We tlierefoie agree in the view exp essed by both the Courts be- 
low and dismiss the appeal wita costs. 

Appeal dismissed. 

(1) Weekly Notes, 1908, p. 197. 
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Before Mr. Justice Ailcman and Mr. Justice Mammai Emam, ■ , 

AYUB ALI KHAN (DEtaifDA^yT) n MASHUQ ALT KHAN , MommUr SO*, 

Ad Mo. XII of IS$1( Mori h'^JFesiern Iromnces Bent Act), section 9-- Ad ' ^ . 

(Local) Mo. II of 1901 {A^ra Tenancy Act), sections 2.2^ 32 (2)-^ Occupancy 
loUUng-Sttccosswn Suit for right to a share in an occupancy hold-ing 
and Revenue Cov.rtS’-^^Juf isdict'iOfh 

Meld that a suit in a Civil Court lor a declaration of tiie plaiuliff^s right 
to a sliiiro in an occupancy holding is not precluded by section 32 (2) of the 
-Agra Tenancy Act. ' 

Held also that there was nothing in the Rent Act of 1881 to prevent a 
w^oman becoming an occupancy tenant, aud if she did so, on her death the 
tenancy would pass to her heirs and not the heirs of her hnsbaiul. 

The facis out of which this appeal arose were as folio vvs 
An occupaocy hokliug w’as held joiDtiy by two brothers, 

Yakub All Khan and MuzalTar Ali Khan., On the clenth of 
Muzaffar Ali Khan, which took place before the present Tenancy 
Act came into operation, the name of his widow, Musammat 
Rasul' iin-nissa, was recorded in his stead as joint occupancy, 
tenant of the land. She died in 1902, after the new Tenancy 
Act came into force. Upon her death her step-brother Maslmq 
Ali Khan endeavoured to get his name entered in the reveoiie 
records in her stead. The revenue authorities, however, entered 
the entire holding in the name of Ayub Ali Khan, the son of 
Yakub Ali Khan. Thereupon Mashuq Ali Khan brought the 
present suit in the Civil Court for a declaration of his right to a 
moiety of the holding, for joint possession thereof and also for 
damages. The Court of first instance (Munsif of Bulandshahr) 
threw out the suit as not cognizable by a Civil Court. On appeal 
the learned Additional Judge of Aligarh held that it was 
cognizable by the Civil Court anl remanded the case for disposal 
on the merits. Against that order of remand the defendant 
>;'"Ayu|':;^i''Ehai;:'a|pehled:-to/:^ 

Babu Burendta Nath Sen, for the appellant ' ; ‘ 

Maulvi Mn^hammad Ishc% for the respondent. 

Aikman and Kabamat Hubaif, JJ.— An occupancj holding ' 
was held jointly by two brothers, Yakub Ali Khan and Muzafiar 

^Tmt Ajipal No. U bf 1908 from aa orto of Kketfar Qlxom^ Mi* A 

df Aligarh, J 




aifi 

W0. 


52 


THE INHIAS EAW EEPOHTS, 


[VOL. 


XXXI. 


1908 


-'AXUB kzt 
Khaist 
c. 

'■ MASTiir<^ 

Axi Kitah, 




iiilli 

itlllSIl 

.ijj 


name of his iSidow, Mussammafc Easul-un-nissa, was recorded in 
' Iiis stead as joint occupancy tenant of the land. She died in 1802 

after the new Tenancy Act came into force. Upon her death 
her step-brother Mashuq Ali Khan, plaintiff respondent, endea- 
voured to get his name entered in the revenue records in her 
stead. The revenue authorities, however, entered the whole 
holding in the name of Ayub Ali Khan, the son of Yakub Ali 
Khan. Thereupon the plaintiff Mashuq Ali Khan brought a suit 
in the Civil Court for declaration of his right to a moiety of the 
holding, for joint possession thereof, and also for damages. The 
Court of first instance threw out the suit as not cognizable by a 
Civil Courl:. On appeal the learned AdditionalJudge held that 
;it was cognizable by the Civil Court and remanded the case for 
disposal on the merits. Against that order of remand the pre- 
sent appeal has been preferred. Two pdeas have been urged be- 
' fore us. One is that the suit is obnoxious to the provisions of 
section 82 (2) of the Agra Tenancy Act, which prohibits any suit 
• fertile division of a holding or distribution of the rent thereof being 
entertained by a Civil or Revenue Court. In our opinion this 
plea cannot prevail. If, having got his declaration, the plaintiff 
attempted to sue for actual division of the holding or distribution 
of the rent he might be met by this section. We do not think 
that this section prohibits a suit like the present. It was next 
urged that, having regard to the provisions of section 22 of the 
Act which provides for succession to tenancies, the plaintiff’ does 
not possess the right which he sets up. The decision of this 
plea is more difficult. After giving the point our best considera- 
tion, we are of opinion that under the circumstances of the case 
the plaintiff has the right of succession under section 22' of the 
Act. The plaintiff’s sister succeeded under the former Act 
No. XII of 1881. Under section 9 of that Act the occupancy 
right devolved to her “ as if if w'ere land.” She being a Mu- 
hammadan widow acquired in our opinion an absolute right to be 
considered an occupancy tenant. Succession to her oeeupaney 

’ that section is worded as if males alone can be exproprietary, 
vOMUpan^ pr non-bceupaney ienante find notiung in 

pfevbffi; a wbmai"’ ' 
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acquiring such rights. There is nothing to prevent a woman being 
a tenant of agricultural lancl^ and if she held it continuously for 
12 years she would acquire a right of occupancy just as a man 
Yi^oiild. We cannot therefore attach to the fact that the words in 
seetioo 22 are words imparting only the masculine gender the 
weight winch is sought to l)e placed upon them. We think tiiat 
Musammat Rasiil-iui-nissa having been an occupancy tenant, her 
half brother, who, it is not denied, was the son of the same 
father, is entitled to succeed under clause (o) of the section. 
The same question was very fully considered by the mearbers of 
the Board of Revenue in Ikramiiddin v. Irshad Ali (1). There 
it was held that a Muhammadan widow who succeeded to an 
00{3iipancy holding acquired an absolute estate, and that on her 
death, after the 1st of January 1902, the persons to succeed will 
be her heirs and not the heirs of her deceased husband. We agree 
in this view. The result is that the appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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Hefore Mr. Justice Hicliards and Mr. Justice Griffin. 190B 

JAG AX XATH (Plaintifp) v. DIBBO and others (DErsifDANTs.)* December 1. 
Act Mo, IF of 1882 ( Transfer of Frojyerty Act), section Q^^Eindti 
Transfer hj a Mindio reversioner of Ids reversionary interest, 
tliat ifc is not competent to a Hindu reversioner to transfer liis 
reversionary interest expectant on the death of a Hindu widow. Sham Bunder ; ' 

Dal V. Aclihan Kumoar (2) followed. 

On the 6th of September 1S84, Tota Earn and Har Sukh, 
who then bad a reversionary interest in certain property expectant 
on the death of a Hindu widow, Musammat Shitabo, executed a 
mortgage thereof in favour of one Jagan Nath. Musammat 
Shitabo was in possession, and her name was recorded in the 
revenue papers. The mortgage deed was registered and from 
the registration endorsement it appeared that the mortgagors 
appeared before the Sub-Registrar, acknowledged the deed and - ,, ; ' 

admitted receipt of the mortgage money, ^ Musammat Shitabo h‘V: y' 




^ JUrst Appeal Ko. 199 of 1906 from a decree of 
aate Judge of Shahjahanpur, dated the X8th April of 

(l)Sel,3 




tlie mortgagee instituted the preseot suit against various trans- 
ferees both from MiisammatShitabo and the mortgagors to enforce 
his mortgage. The Coiiit of first instance ^Subordinate Judge 
of Shahjahanpur) found that no consideration for the mortgage 
badactimliy passed^ but that the mortgage was executed in order 
that the mortgagf e might carry on litigation on behalf of the 
mortgagors against the widow. That Court therefore dismissed 
the suit. The pUintifi appealed to the High Court. 

Babu Joginclro Nath Ghaudhri (for whom Baba Sarat Ohamr- 
dra Ghatbdhri}^ for the appellant. 

Maulvi Muhammad Ishaq and Babn Burga Gharan Banerjiy 
for the respondents. 

Eighahob and Griffix, JJ,— This was a suit to enforce a 
mortgage dated the 6th of September 1884. The defence was that 
the mortgage was without considerationy that the mortgagors had 
no power to mortgage the property and that the suit was barred 
by limitation. The admitted facts are that at the date of the 
mortgage one Musammat Shitabo was in possession as a Hindu 
widow, having succeeded her husband, one Bhola, who died 
childless. A number of transfers have since been made. Some 
of the defendants are the transferees of Musammat Shitabo and 
some are transferees of Tota Earn and Har Sukh the mort- 
gagors named in the mortgage deed. The mortgage deed 
bears interest at the rate of 37| per cent, per annum. Musam- 
mat Sliitabo died on the 5th of October 1888, and no proceed- 
ings ware taken until the institution of the present suit on 
the 18th of January 1906. The Court below has found that 
the deed was fictitious and that no consideration passed. The 
mortgage deed was registers j, and it appears from the en- 
dorsement of the Registrar that the mortgagors appeared before 
Mm, ackowledged the deed and admitted receipt of the mortgage 
money. The money was not paid before the Sub-Registrar, and 
Jagan Nath, the mortgagee, produces no receipt. The defendants^ 
witnesses depose that Tota Ram and Har Sukh were very poor 
persons and that. they entered into an arrangement with Jagan 
Nath that Jag ah Nath should carry on litigation for them, and 
■un-the'-event'-of ita'being-BUccessfM^^ property was to "be skare8 

ahpajft Aof ' the moi'tgago iii suit wsl 
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executed ; that the Es, 2;,000 was neyer paicl, aud that Jagan Nath 
did not carry on the litigatiao. That there was litigation going 
on at that time is very clear,' and', the mature of ' the,, litigation': 
appears. ■ :It was suit by Har Stikh and Tota 'Earn,- to se't .aside 
alienations made by Musammat Shitabo on the ground that she as 
Hindu widow liad no right to alienate the property she had suc- 
ceeded to as widow of Bhola. It farther appears that Shitabo 
was entered as the owner at this very time in the public hhewat 
We see no reason to differ from the finding of the learned Subordi- 
nate Judge that there was no consideration for the mortgage. Jagan 
Nath years ago instituted a suit on another bond executed by Har 
Siikh in his favour without any mention of the present bondj 
though the latter was for a much larger aoiount. It lias been held 
by the Privy Council in the case of Sham Sunder Lai v. Achhan 
Kunwar (1) that it is not competent for a Hindu reversioner to 
transfer his rever- ionary interest expectant on the death of Hindu ^ 
widow. See als ) the ca-^e of /iT^s/iora Lai v. Kanee Ram ' ; 
Tewary (2). It is, howevei-j cootecded on behalf of 'he plaintiff 
that he can (‘all to his aid the provisions of section 43 of the Transfer 
of the Property Act, 18S which provi ies that ‘‘ w^here a person \ , 

eiTone n Jy renreseiit' that lie is aath »ri ;?:0 i to transfer certain 
immoveable ])roperty and p ofe-ses to transfer such pi operty for 
CoDSidevadon, such transfei* shad. at. the option of the transferee^ 
operate on any intei'est whico the transferor mtiy acquire in such 
property at any time during which the(;ontracr of t^aubfersubsi-ts/^ 

This section, of course, canuot ajiply if the deed was really vvi.hout ,, 

consideration, but even if there was -some consideration for the ' 

deed, it would be necessary for the plaintiff to .^how thai there was 
an erroneous representation by Har Sukh and Tota Ram that they 
were in possession of the property at the date of the mortgage. 
l|§agan':;;|iyti;::When'^';ex'aihiheS':::didffbt''::^ 

not know that Miisammat Shitabo was in possession as a Hindu 
widow, or that there was any representation to him which made . , . 
him think that Har Sukh and Tota Ram were in possession of _ 
the estate. On the other hand he says that he was told that 


money was wanted for litigation, and w^e know from the evidence 
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alienations by Musammat Shitabo, and tliat Miisammat Shitabo 
Tiva=i alive and was a party to the litigation. Both these grounds 
are fatal to the plaintiff's case. We accordingly dismiss the 
appeal with cost^. 
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Before Mr r Justice Aihmn and Mr, Jusiiee Karamat E-main, 
KAKDHYA LAL (Abblioakt) v. MANKI (Gbposite Party.)* 

Act Eo, V of 1881 {Brolate and Adminisirafion Aci)y section1B--AGt.No, 

IX 0/1872 {Indian Contract Act), section 122-- Admmistraiion—Stiret^ 

-*• Continuing guarantee, 

Wlien a person becomes surety tliafc an administrator will duly get in and 
administer tbo estate of a deceased person, tin's is not a continuing guarantee 
within the meaning of section 129 of the Indian Contract Act, 1872, Such a 
surety cannot of his own free %vill withdraw from his suretyship. Sulroga 
Chetty Bagammal (1) AoiloY^Qil, Maj Narain Mooherjee v. Bui Kujnari 
BeU (2) 

In this case letters of administration to the estate of her 
deceased husband were granted by the District Judge of Benares 
to one Mummmat Manki conditioned on her giving a bond with 
one surety for the due collection and administration of the 
estate. One Kandhya Lai became surety. Less than nx months 
afterw^ards Kandhya Lai applied to the District Judge asking 
him to cancel the bond w^hioh he bad given and to call upon 
Musammat Manki to provide a fresh surety. The District Judge 
rejected this application, The surety thereupon appealed to the 
High Court. 

Bdhn Lalit Mohan Banerji^ for the appellant. 

Babu Sital Prasad Ohosh^ for the respondent. 

Aikmah and Eakamat Husaif, JJ. — The respondent Mus- , 
, 'ammat Manki obtained from the District Judge letters of adminis- 
tration for the estate of her deceased husband on condition of 
her giving a bond together with a surety for the due collection^ 
getting in and administering the estate. The appellant Kandhya 
Lai became surety for her. Less than six months afterwards 
the appellant asked the ^District Judge to cancel the fciirety 
bond which he had given and to call upon Musammat Manki 

/, v; ' »,Hfsi:AppieaI‘Ho* 64 of -1908 from au' order of G. A, Patowon, District 
VJii %0 of Heiiferesi dated the 30th of March 3.908. . , ; ' 

^ "p) (WOB) I. 28 Mad., 161. (2) (1902) I £ E,, 29 Calc., 68.' 
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to furnish a fresh surety* The District ■ Judge rejeeted\'' thiS:' 
application. The appellant comes here in appeal. The Courts at 
Calcutta and Madras are at variance as to whether a surety bond 
given under the circumstances stated ean be cancelled — see Maj 
Narain Mookerjee v. Ful Kumari Debi (1) and Sahroya Chelty v. 
Hagammal (2). The foriuer Court held that a surety bond given 
under the circumstances stated is a continuing guarantee within 
the meaning of section 129 of the Contract Act and may be 
revoked in regard to future transactions by the surety. This 
view was not accepted by the Madras High Court, In our 
opinion the decision of the Madras High Court is right. We 
do not think that when a person becomes a surety that an admin- 
istrator will duly get in and administer the estate of a deceased 
person^ this can be said to be a continuing guarantee within the 
meaning of the Contract Act. It appears that in the Calcutta 
case the Court deferred disposing of the case until it had 
inquired whether the administratrix had been guilty of mal- 
administration of the estate^, and the learned Chief Justice in his 
judgment says ; — I am not dealing with the case of a person 
who becomes surety, and then from mere caprice or for no sound 
reason desires to be discharged/^ If the case was one of conti- 
nuing guarantee the surety had an absolute right to revoke his 
guarantee as to all future transactions whatever his motive may 
have been. It was in consequence of the appellant becoming 
surety that letters of administration were issued to Musammat 
Manki, and once these were issued, it appears to us that the 
appellant had no right to withdraw his surety. We may also add 
that the Probate and Administration Act confers no j power upon 
the District Judge or upon this Court to cancel a surety. For thet" 
above reasons we are of opinion that the decision of the Court 
below was right and wa dismiss the appeal with costs. . ^ ' , 

Appeal dismissed* 

(1) (1903) I. L, 29 Calc., 6S. (3) (1905) I. L. B*, 28 Mad., 101. ; 
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MISCELLANEOUS CIVIL. 


Before Sir John Stanley, Knight ^ Chief Justieei and Mr. Jiiehae Baniergi. 

CHOGA LAL (FiAiNiirF) PiYAPJ Anp another (Dkf3>,p.vnts.)^ 

Avt Ko. IXofl%1% (Indian Contract ActJ, section To-- Contract- Agreemeiit 
immoral or opposed io public policy — Lease of heu^.e to a prosi'iliito. 

MeU that knowingly letting a house to a prostitute with the object oj; lier 
carrying on therein prostitution is immoral and contrary to public pcdicy ; aid 
a landlord who knowingly so lets quarters to a prostitute to carry on prostitu* 
tion cannot recover the rent in a court of law’-. 

A SUIT for arrears of rent of two kuts (Nos. 307 and 309^ Sad- 
der Baj^ar, Jhansi), rented jointly from the plaintiff by two prosti- 
tutes, Piyari and was brought in the Court of tlie Canton- 

ment Magistrate of Jhaiisi exercising powers of a Court of 
Small Causes. The defendants pleaded that recovery of rentw^as 
barred, inasmuch as to the pltiintiff^s knowledge the huts were 
rented by the defendants for immoral purposes, and reference 
was made to the case of Ooib-reenaili Mookerjee v. Madhomonee 
Feshahur (1). The Court referred the case to the High Court 
under the provisions of section 617 of the Code of Civil Proce- 
dure, 

Babu Harendra Krishna M^bherji^ for the plaintiff, 

Lala Girdhari Lai Agarivala. for the defendants. 

Stakley C, J., aud Baiverji, J. — This is a reference made by 
the learned Cantonment Magistrate of Jliansi exercising the powers 
of a Judge of a Court of Small Causes, under section 617 of the 
Code of Civil Procedure, The question which he submits for the 
opinion of the Court is whether the English law is operative in a 
suit to recover rent clue for a residenoa or quarters rented to a pros- 
titute, with knowledge tfcat such residence or quarters would be 
; used by her to carry on her immoral trade and profession. It 
; ■ ; , seems to us unnecessary to determine whether the English law is 

applicable in this country, because we find that there is an express 
f provision of the Indian Contract Act under -which a contract for 
:;;Csu€h a purpose Vouid be illegal Section 23 of that Act provides 
- thaWhe consideration _ or object of an agreement is lawful, unless, 
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amoBgst other things^ the Court regards it as immoral or opposed 
to public policy. I£ Lhe object of aa agreemeut is immoral or 
oppossed to public policy^ clearly the agreement canuot be en- 
forced. It cannot be denied that knowingly letting a house to a 
prostitute with the object of her carrying on therein prosiitiition 
is immoral and contrary to public policy, and a landlord who 
koo\Ying!y so lets quarters to a prostitute to carry on prostitution 
cannot recover the rent in a Court of law. This is the answer 
which we give to the reference. 
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Before Mr, Justice AiMtan, and Mr. Justice Karamat Musain, 

It? THB MATTSE 01? TEE PSTITIQ2T OP KEDAE NATH. ^ 

Act No, XVIII of {Legal BraotitiQ'ners Aot^f section ZQ — Order declar* 
in g certain persons to he touts -—Revision^ Jurisdiction--- BracUce*^ 
Statute 2^ and 2,0 Viet,, Gap, QIV, section 15— JSwZe.? of Sigh Court of 
the iWi, January t 1898, rules 1 (xiii) and 4. 

The District} Judge of Aleerut held an inquiry under section 36 of the 
Legal Practitioners Act, 1879, as the result of which he ordered certain 
persons to be proclaimed to be touts and excluded from the precincts 
of tile courts in the judicial division. The parties affected applied to the 
High Court against the Judgo*s order under section 15 of Statute 24 and 25 
Tict., Cap, CIV. On this application being laid before a division Bencii 
for disposal it wsi>3 held 

Ber Kabaimat Hetsai:?, J., that’ the disciplinary powers of the High Court 
. under section 15 of the Statute being exerciseablo only by the full Court, a 
bench of two Judges had no jurisdiction to adjudicate upon the application 
neither had a single Judge jurisdiction to admit it. 

Pi?rAi KMAN, J., that the !. Court had an inherent power to delegate to 
one or more of its members the power to deal with applications such as the 
present, an i rule 1 (xlii) of the Rules of Court of the 18th January 1898 
ejected such a delegation. But the powers of the Court under, section 15 of 
the Statute were limited, and in this instance no case for their exercise 
had been shown. TejMamY,Sar Bulih (1) and Muhammad Buleman Khan . 

In this ease the District Judge of Meei’ut had. takeu proceed- 
ings under section 36 of the Legal Practitioners^ Act against cer- 
tain persons alleged to he touts, and by an order dated the 15th 


♦Cm! Revision' No. 50 of 1908, from an o^der of L. Stnart, 
triet Judge, Meerut, dated the 15th of June 1908. __ ^ ^ \ ' 'i if. 
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Jane 1908 had directed that a list should be prepared of the 
nanies of eleven persons who were found to be touts and hung 
up in Ms own Court and in all Courts subordinate to his, in- 
cluding the rent courts. Against this order Kedar Nath, one of 
the persons affected thereby, applied to the High Court under 
section 15 of the Charter Act. 

Mr. E. A. Eoward, (with whom Mr. B. K. Sorabji and Babu 
Parbati Charan Chatterji) for the applicant, argued that the pro- 
cedure of the District Judge was defective in that the evidence 
against the alleged touts was taken behind their backs. It was 
not snfBeient that the evidence was shown to the persons affected 
thereby : they should have been allowed to cross-examine the 
witnesses against them. 

It was also argued that under the Charter Act the powers 
given by section 15 were exerciseable only by the whole Court 
and not by a bench of two J udges, and the cases of In the matter 
of Kuar Bahadur (!) and Lai Singh v. Qhansham Singh (2) 
were referred to as to the practice of the Court. 

It was further contended that at any rate the order could 
have no application to Revenue Courta, which were not sub- 
ordinate to the District Judge. 

The Government Advocate (Mr. W. Wallach), in support of 
the Judge’s order pointed out that the Judge’s procedure had been 
in accordance with that adopted by the High Court in the case of 
Kuar Bahadujf (1). He had acted in a regular manner and 
made an exhaustive enquiry and the applicant bad been given 
an opportunity to cross-examine the witnesses. 

As to the question of the jurisdiction of the Bench, that he 
submitted, was covered by the rules of Court, rules 1 (xiii) and 4 
of which gave power to a Division Bench to hear cases of the 
nature of the present. If, however, it was necessary that the 
powers given by section 15 of the Charter Act must be exercised by 
the whole Court, then the application was not yet before the 
Court at'all, a single. Judge having no power to admit it. 

• ; As to -whether the District Judge’s order could apply to 
.. ^ntjCourts, it was argued that in several matters the Collector 
yras snbbrdihate to tlie Distriet judge, chough in 'others he was 
. .j») Weel!%H(jtos,lS98, E. ^07.. (2> Weekly Notes, 1897, p. 179 . 
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not I but the laDguage of section 36 of the Legal Practitioners^ 
Act was wide enough to include the Rent Courts. In any case the 
Collector and District Magistrate were the same^ and it made no 
practical difference whether the applicant w'as excluded from 
a pariicular place as the District Magistrate's Court or as the 
Colleotor’s. 

Kaeamat Husain, J, — The learned District Judge of 
Meerut acting under section 36 of the Legal Practitioners^ Act, 
(Act No. XVIII of 1879) by his order, dated the I5th June 
1908, framed a list containing the names of 11 persons who by 
the evidence of general repute were proved to his satisfaction 
to habitually act as touts, and directed it to be hung in his owm 
Court and in all Courts subordinate to him, including the rent 
Courts. The appellant Kedar Nath is one of the persons whose 
name is on that list. He has applied for the revision of that 
order of the learned District Judge. There is no appeal from 
such an order, nor is there any revision, either under section 439 
of the Code of Criminal Procedure or section 622 of the Code 
of Civil Procedure. The only section under which the High 
Court has been held entitled to interfere with an order passed 
under section 36 of- the Legal Practitioners’ Act is section 15 of 
the High Courts Act, 24 and 25 Viet., Cap. 104. In the appli- 
cation for revision there is no ground to the effect that section 
15 of the High Courts Act gives the power of superintendence 
to the whole Court, and not to a Bench of two Judges, aud that 
therefore this Bench has no jurisdiction to dispose of thi^ revi- 
sion, but, as the ground deals with the jurisdiction of the Court 
and is of great importance, we allowed the learned counsel for 
the applicant to argue it. He contends that section 15 of the , 
said Act gives the High Court power to call for returns,’’ to 
make general rules for regulating the practice and proceedings ' 
of the Courts subject to its appellate jurisdiction, and to pre--. 
scribe forms for every proceeding in the said Courts, and no one 
can contend that a Bench of two judges of this Court has power 
to do any of the above acts, and that as the power of superinten- 
dence is also given by the same section a Bench of two Judges , 
has no power;to exercise it. If it has such /ppwer'thAresalt-:i 
will be that the whole Court ^wiE be bound/ by;_ $be: 4.ofe^‘o£' 
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Judges only. The learned Government Advocate in answer to 
this contention says that Eiile 4 of the Enies of ihe High Coiirtj 
which is as follows:— Save as prescribed by law or by 
these rules or by special order of the Chief Justice every 
other case shall be heard and disposed of by a Bench of t-wo 
Judges/^ gives this Bench a power to disjiose of the application 
for revision, which undoubtedly is a case, and for w’-hich there is 
no provision in the rules of the High Court. He also argues 
that there has been a course of decisions in this Court as well as 
in other courts in which the cases under section 36 of the Legal 
Practitioners’ Act have been dealt with by a Bench of two 
Judges and not by the High Court as a whole, and that the 
objection as to the jurisdiction of a Bench of two Judges to deal 
with the matter has never been taken. See L L. K., 1 All., 
101; L L. R., 9 AIL, 104; I. L. R., 21 AIL, 181; Miscel- 
laneous Iso. 39 of 1901, decided cn the 6th June 1901 ; Mis- 
cellaneous No. 127 of 1904, decided on the 22ncl February 19U6, 
and the cases under section 36 of the Legal Pj’actitioners’ Act in 
the other High Courts quoted on p* 1040, under section 16 of 
the High Courts Act, in the Code of Civil Procedure by 
O’Kinealy, 6th edition. 

In my opinion the contention of the learned counsel for the 
applicant is well founded. The power of superintendence con- 
ferred upon the High Court by section 15 of the High Courts 
Act, which power has been extended to inierference with the 
orders passed under section 36 of the Legal Practitioners’ Act, 
is no doubt conferred upon the whole of the High Court and not 
upon a Bench of two Judges. Rule 4 of the High Court Rules, 
owing to the saving clause, save as provided by law,’^ does 
not empower a Bench of tw-o Judges to dispose of the Revision, 
inasmuch as that power under section 15 of the High Courts Act 
vests in the whole Court. 

There exists, no doubt, a course of decisions in which the 
case under section 36 of the Legal Practitioners’ Act have been 
disposed of, by a Bench of t'wo Judges, but in none of these cases 
was the question of jurisdiction raised, and in the absence of any 
decision on that point the course can be no authority for the pro- 
fisians thaf a Bauch ofiiwo, Judges has jurisdiction to deal with 
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a ease of this naiure under section 16 of the High Courts Act. To 
infer a rule of ]aw frnn the silence of the Judges is incoa-istent 
with their function. 

For the-e reasons I am of opinion that this Bench has no 
jurisdiction to dispose of t’m revision. It follows from what has 
been said that a bingle Judge of this Court has also no power to 
admit a revision fiom an order passed by a District Judge under 
section 36 of the Legal Practitioners^ Act. The application for 
revision is not therefore properly beime this Eeoch and the 
learned counsel for the applicant on his own showing has no 
locibs standi to be heard. I would thirefore reject the appli- 
cation. 

Aihmah, J.— This is an application by one Kedar Nath for 
the revision of an order of the learned District Judge of Meerut 
passed under the provisions of section 36 of the Legal Practi- 
tioners Actj 1879, whereby he directed that a list should be 
prepared of the na.mes of eleven persons, one of them being the 
applicant Kedar Nath, who had been proved to his satisfaction 
to act habitually as touts, and ordered this list should be hung up 
in his own Court and in all Courts subordinate to him. He 
farther ordered that the persons whose names were entered in 
these lists should be excluded from the precincts of these Courts* 

The petitioner is represented here by learned cotinsel who has 
argued the case with much ability. 

The Legal Practitioners’ Act confers on this Court no right of 
interference by way of appeal or revision in the case of an order 
under section 36, nor is any right of interference conferred by 
the Code of Civil Procedure or the Code of Criminal Procedure. 
It has been held, howmver, that this Court can Lterfere with 
such an order under the general powers of superintendence over 
subordinate Courts wdiioli are conferred on High Courts by sec- 
tions 16, 24 and 25 Viet,, Cap. CTV, though, as will be seen 
from the Full Bench decisions in Tej Earn v. Mar Buhh{l)^mxd 
Muhammad Suleman Khan v. Fatima (2)^ its powers of inter- 
ference under that section are very limited. 

The learned counsel took objection to the competence of this 
Bench to hear this case. He contended in the first place with 

.,(1) .(1875) L h, 101* . .{2) (1886) I,.L, 
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reference to Rule 2 of the Rules of Court, that the case must be 
heard by a Beach of at least three Judges. The case is not a 
charge against a legal practitioner, and I hold it is not a disci- 
plinary case within the meaning of the rule. I would therefore 
overrule this contention 

Mr. Howard next contended that with reference to the 
language of sections 16, 24 and 25 Viet., Cap. CIV, this case 
could only be dealt with by the Full Court. This is an ingenious 
argument. I think it mu-t be admitted that no division Bench 
of the Comt could of its own authority take upon itself to exer- 
cise the powers conferred by tuat section. But it appears to mo 
that the Court has an inherent right to delegate to one or more 
of its members the power to deal with applications such as the 
present asking the Court to exercise the power of superin- 
tendence conferred by the section, and that it is not neces- 
sary that such cases should be dealt with by the Full Court. 
That the Court has delegated that power is clear from Rule 
1 (xiii) and Rule 4. It would be in the highest degree in- 
convenient if every application under section 16 had to he 
dealt with by the whole Court. That Division Benches of the 
various High Courts have been in tlie habit of dealing with 
applications under section 15 is shown by numerous reported 
cases. I think for these reasons that Mr. Howard's second con- ' 
tention must be overruled. 

Moreover, if his contention were held to be valid it would 
follow that the single Judge who issued the rule in this ease had 
no power feo issue it» 

As stated above, the right of this Court to interfere under 
section 16 with the proceedings of a subordinate Court is strictly 
limited. It cannot interfere to correct an error of fact or even 
an error of law. See the cases cited above. All it can do is to 
direct a Court to exercise jurisdiction when it has declined to 
deal with a case within its jurisdiction or to abstain from taking 
action in matters of which it has not cognizance. 

My only doubt in this case was whether the District Judge 
had power to make his order applicable to Rent Courts. These 
Courts are not subordinate to the District Judge in all branches 
■ of ^^hair work, but ih certain classes of cases they are. I am not 
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therefore prepared to say thali the order so far as it referred to 
Rent Courts was entirely without jurisdiction. 

In my opinion no good ground has been made out for inter- 
ference and I would dismiss the application* 

By the Court. — The order of the Court is that the appli- 
/ cation is dismk^ 
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Before Sir John Stanley^ Knight, Chief Justice, mid Mr. Justice Banerji. 
MUHAMMAD YAHIYA and othees (Plaiktiefs) RASHID-UD-DIN 
(Defekbakt).* 

Mortgage — Joint mortgage — Satisfaction of mortgage debt hy sale of fart only 
of the mortgaged property — Suit for contribution by mortgagor whose pro* 
perty has been sold. 

In a suit for contribution amongst co-mortgagors, even if it is a condition 
precedent to the institution of such a suit that the whole mortgage debt 
should have been satisfied by sale of mort gaged property, it is not also neces- 
sary that it should have been satisfied wholly out of the property of the 
Xjlaintiff. Ibn Musain v. Earn JDai (l)f>n.{i Ibn Masan v, Brijbhu&an Saran 
(^2) referred to. 

This was a suit for contribution arising out of the following 
facts. There was a mortgage executed by the plaintilfs and some 
of the defendants and the predecessors of others on the 20th of 
August 1892. A decree for sale was obtained on it on the 11th 
of July 1902. On the 22ad of April 1903 portions of the mort- 
gaged property were sold by auction in execution of the decree and 
the whole amount of the mortgage was thereby discharged. The 
plaintiffs came into Court alleging that their property had contri- 
buted towards the mortgage debt a much larger amount than that 
for which it was proportionately liable. They therefore claimed 
the difference between the amount realized by the sale of their 
])roperfcy and the amount of tiieir proportionate liability. The 
Cburt of first instance, relying on the case of Ibn Hasan v. 
Brijbhukan Saran (2), dismissed the suit upon the ground that 
the whole of the mortgage money was not realized by safe of the 
plaiotiff^s property alone. The plaintiffs appealed to the High 
Court. ' ' _ ■ 

•^Pirsfc Appeal No. }55 of 1906, from a decree of EaJ ^Nath, Subordinate 
Judge of Allahabad, dated the ii9th of May 1906. ; ' ■ v;;, -. 

(1) (1889) L L. ’n,.12'A!l., 110, (2) (1904} I. LX,- 80 AH., 4P7.^ ' ^ 
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Babu Jogindro Nath Ohaudhri, for the appellants. 

I Pandit Tej Bahadur Sapru, for the respondent. 

Banbkji, J. — This appeal arises out of a suit for eontribution 
■ brought by the plaiutiffs in respect of a mortgage executed by 
them and by some of the defendants and the predecessors in title 
of other defoudants. The mortgage was made on the 20th of 
August 1892, and a decree was obtained on the basis of it on 
tlm 11th of July 1902. On the 22iid of April 1903 portions of 
tie mortgaged property were sold by auction in execution of 
the decree and the whole amount of the mortgage was thereby 
discharged. One of the mortgagors whose property w'as sold has 
already sued for and obtained a decree for contribution. The 
irrcsent suit was brought by the plaintiffs for contribution against 
tiiose^ of the mortgagors or their representatives whose inter- 
ests in the mortgaged property were not sold by auction. The 
allegation of the piautiffs is tliat their property has coutribufed 
towards the mortgage debt a much larger amount than that for 
which It was proportionately liable. The plaintiffs accordingly 
claimed the difference between the amount realized by the sale 
of their property and the amount of their proportionate liability, 

I he Court below has dismissed the suit simply on the ground 
lat the whole of the mortgage money was not realized by the 
sale of the plaintiffs’ property alone, and in support of its opinion 
It has relied on the decision of this Court in the case of Zbn 

ffasan v. Bnjbhukan Saran (1). In my judgment the Court 
below has misunderstood that ruling. According to the view 
which I took in that case the present suit was clearly maintain- 
able. But even according to the opinion of the majority of the 
. udges who decided that case the suit is also maintainable. 

at was held in that case wms that unless the whole amount 
of the mortgage had been discharged, a suit for contribution was 
t maintainable. In the present ease the vvhole of the mort- 
gage money has admittedly been realized by the sale of the 
proper y ol some of the mortgagors, and therefore the plaiutiffs 
havea nghtofcoLtributionifthesaleof their property has ds 

cbntged more than their i-ateable share of the debt. tL question 
m the case referred to above was whetho. . n... "T ^ 
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the Bench answered the question in the negative. It was not Tahixa 

held tlmt a plaintiff seeking contribution must be the person who eashid-vd- 

has discharged the whole mortgage. If the whole of the mortgage 

debt lias been paid off, a right of contribution undoubtedly 

arises. The Court below therefore was wrong in dismissing the 

suit on the preliminary ground on w'hich it dismissed it, and the 

case must be remanded for trial on the merits. 

Stanley, 0. J.— 1 agree. In my judgment in Ihn Easan 
V. Brijhhulcan Saran (1) upon which reliance has been placed 
by the appellants’ learned advocate, I did not decide or intend 
to decide, that where a mortgage has been wholly satisfied, a, 
co-mortgagor who has discharged more tlian his rateable portion 
of the debt, is not entitled to contirbution from his co-mortga- 
gors. What was decided in that case was that until the entire 
mortgage debt has been satisfied a claim for rateable contribution 
could not be enforced. The case of Ihn Hasan v. Bam, Dai 
(2) was, I think, rightly decided. In the case before us the 
whole debt has been satisfied. The right to contribution rests 
upon the principle that a property which is equally liable with 
another to pay a debt shall not be relieved of the entire burden 
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AMM A BIBI AHB OTHEES (PLiiNTi'EEs) t). UDIT NABAIN MISRA 
anbothebs (Defendants). 
and 3 appeals aonsoHdaied, 

[On appeal from tlio High Court of ^Tudicatiiro for the North-Western 
Provinces, AllahabadJ 

Act Iso. JTP 0/1877 [Indian Limitation Act), schedule JJ, article 97-^Apree- 
ment to sell'^J^escission of contract — Act IVo. IX of 1872, (Indian Con* 
tract Acty sections 55, 6o—^uit to reoomr money paid as part of purchase 
money lohen consideration failed-^ Suit for specific performance and in 
alternaiimfor refund of money paid— Accrual of cause of action. 

The defendants, against whom a decree for foreclosure was outstanding, 
agreed to sell certain immovable property to the plaintiff, and the plain- 
tiff paid into Court as part of the consideration the amount due by the 
defendiiiits under the foreclosure decree. The defendants neither executed 
a conveyance of the property w'hich they had agreed to sell, nor did they 
return to the plaintiff the money which he had paid on their behalf. On 10th 
December 18^6 the plaintiff instituted a suit against the defendants for a 
refund of the money so paid by him, alleging that the defendants had failed 
to fulfil their part of the contract, which was to execute a conveyance of the 
property within one month. The defendants denied this, and the first Court, 
while finding that the period of one month had been fixed by the parties for 
the execution of the deed of sale, held on the evidence that time was not of 
the essence of the contract, and that the plaintiff could not (as he claimed) 
rescind the contract nnder section 55 of the Contract Act and recover the 
money be had paid : and this decision was on appeal affirmed by the High 
Court on 18th January 19U0. On I6th April 1900 the plaintiff sued the 
defendants claiming specific performance of the agreement to sell, or in the 
alternative for a refund of the money paid by him as part of the consideration 
for the sale agreed upon, Tiu first Court gave the plaintiff a decree for 
specific performance. On appeal by the defendants it was held by the High 
Court on 30th April 1903, (1) that the terms of the agreement to sell not 
being satisfactorily proved no decree for specific performance could b© made g 
(2) that the plaintiff was therefore entitled to recover the money which he 
had paid under the agreement ; and (3) that, following the case of Bassu 
Kmr T. Bhum Sinyh (l), the plaintiff's alternative claim for a refund on 
failure of consideration was governed as to limitation by article 97 of 
schedule II of the Limitation Act 1877, and was not barred by lapse of time, 
inasmuch as limitation only began to run from the date of the High Court's 
decree declaring the agreement to sell to be unenforceable. The plaintiff 
appealed from the decision of the High Court of i8th January 1900, and th© 
defendants from that of 30th April 1903 to His Majesty in Council, and both 

;*i-Lord MaonaQ-hten, Lord Atkihsok, Sir ANDES w Soosm 
tud Sir Aethde WmisiON.; ■ 
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appeals were dismissed by tlieir Lordibips of the Judicial Committee, who 
‘Upheld the decisions of the IISgL Court. 

Fo 0B appeals coBSoIidafced (Nos 55, 66, 57 and 68 of 1906) 
from decrees of the High Court at Allahabad. In Nos. 55 and 

66 the decrees (18tli January jOOO) of the High Court affirmed 
decrees (4th May 1897) of the Subordinate Judge of Gorakhpur * 
and in Nos. 67 and 58 the decrees {30th April 1903) of the High 
Court reversed decrees (27th Sept.ember 1900) of the same Sub- 
ordinate Jii4ge. 

The original plaintiff in all the four s>iits out of which the 
appeals arose was one Muhammad Minnat Ulla who is now re- 
presented by the appellants in appeals 56 and 56, and the res- 
pondents in appeals 57 and 58. On 10th December 1896 Minnat 
Ulla brought two suits (275 and 276 of 1896) against two 
separate sets of defendants, of whom the principal 'was Ddit 
Narain Misra in suit 275 and Rama Shankar Misra in suit 276, 
those defendants now being respectively the principal respond- 
ents in appeals 55 and 56 and the principal appellants in appeals 

67 and 68. In both the suits 275 and 276 of 1896 the plaintiff 
alleged that the defendants had agreed to sell certain property 
to him on, (among others) the condition that they should execute 
and register the necessary sale -deeds wdthin a month from the 
l6th September 1896 the date of the agreements. In accordance 
with these agreements the plaintiff paid a substantial porfciou of 
the consideration for the sales as earnest money in the manner 
agreed upon. The defendants ho^vever did not execute the sale- 
deeds within the stipulated time^ and the plaintiff therefore sued 
them for a return wdth interest of the purchase money which had 
been paid by him in respect of the sales, alleging that the 
fendants, by omitting to execute the deeds within a month, had 
failed to carry out their contract. In these suits the Subordinate 
Judge found on fclie evidence that one month’s time was agreed 
upon betTveen the parties for the completion of the sale, and in 
his judgment he said : — 

The plaintiff comes into court on the allegation that the defendants 
having failed to complete the sale within the specified time of one month, , 
the contract to sell and purchase is at an end and that therefore he is entitled 


1908 


Axka Bill 

NaE4IM 

Miska, 


to recover the amount which he has paid for them together with interest ' 

thereon. Section of Act IX hi 1872, therefore, applies to the case and i 

the plaintiff is entitled te rescind the contract if time' be found -to have been- ' ; ' 
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' tlie essesee of tlie coatmci In order: to determine /tMs I miist first .refer 
to tlie terms of the contract embodied in the petition. Exhibit II* The terms* 
as set forth in the document are as follow ; — * That in lieu of the aforesaid - 
amount (Es* 18,865-6) as. well as in lieu of the amount due to MauM Minnat 
Ulla, the defendant would in the course of one month execute and hare 
registered a sale-deed of the four villages specified below in favour of the 
Hiiulvi at the rate of Es. 2-6 per cent, per annum according to the Govern- 
ment roll, and whatever may be found due to the Maulvi after the execution 
of the sale-deed, the condition of the former deed would hold good and accord- 
ing to the conditions in the old deed the same property would continue 
hypothecated in the balance of the purchase money and at the time«of the 
execution of the sale-deed, the Maulvi would execute an agreement to reconvej^ 
the property sold to the defendant within one year subject to the conditions 
agreed upon between the parties, ^ In these terms I find nothing to 
support the contention that the time of one month is of the essence of the 
contract. According to the terms of the agreement, the one year for reconvey- 
ance is to be reckoned alter the execution of the sale-deed, on whatever date 
it may be executed. It does not appear that the plain tif had to sustain a 
substantial loss if the sale was not completed within one month. 

And after referring to the cases of Mam Gopal Moolcerjee 
y, Masaeyh (1), Brojo Soondtiree DeMa y, Gollim (2), SooUan 
Ghand y. Sehilhr (3), Dadabhoy Dajihhoy Baria v. Pestonji 
Marwanji Barwha (4) and Btddeo Loss v. Eowe (6), which 
last case was distinguished from the present^ the Subordinate 
Judge concluded 

** For the reasons and with regard to the rulings cited above I am of 
opinion that the time of one month was not of the essence of the contract, 
and that therefore the plaintiff is incompetent to rescind it. 

He dismissed both suits on that ground ; and on appeal the 
High Court (SiB Abthue ^STEACHEY, 0. J., and Banehji^ J.) on 
18th January 1900 said in affirming that decision* — 

** We agree with the Court below that there is no reason for the view 
that time was of the essence of the contract. Upon that view the decision of 
the Court below is correct and the appeal must be dismissed with costs. 

The plaintifis obtained leave to appeal to His Majesty in 
CounciL 

The suits which led to appeals 57 and 68 were on dismissal ol 
the suits 276 and 276 of 1896 instituted in the Court of the same 

Subordinate Judge on 16th April 1900 being numbered 83 and 
84 of that year. The facts with regard to them will be found 
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therefore give a decree fcr specific performance ; but holding 
that the suits were not barred by iimiiation as was contended by 
the clefenclaniSy the High Court made a decree in each suit for 
the recovery of the sum paid by the plaintiff with interest* 
From that decision the defenda^iits appealed to His Majesty in 
Council. 

In these appeals 

Moss for the appellants in appeals 55 and 56, and for the 
respondents in appeals 57 and 68 contended in appeals 66 and 56 
that the courts below were in error in holding that time was 
not of the essence of the contract. The Subordinate Judge found 
on the evidence that the period of one month was agreed upon 
by the parties for the completion of the sale, and if so, it must 
have been intended to be a binding condition. It was submitted 
that time was of the essence of the contract, and that the plain- 
tiff was entitled on failure of the defendants to cbmpiete the 
sale within the time stipulated to rescind the contract under 
section 65 of the Contract Act (IX of 1872) and that the 
decision of the Courts in India to the contrary should be sat 
aside* 

With respect to appeals 67 and 68 it was contended for the 
respondents that the suits out of which they arose had been rightly 
held barred either by the Civil Procedure Code (Act XIV of 
1882) or by the Limitation Act (XV of 1877). As it had bean 
found that the contract was not enforceable and a decree for 
specific performance could not therefore be granted, it was clear 
\that the plain tifis, on their alternative plea, wem entitled for the 
-reasons given by the High Court to a return 'of the money paid- 
by them in consideration of the ’ sale. . The decision in these 
appeals should be .upheld. '' -- ^ 
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1908 Be Gruyther, K. 0., for the respondents in appeals 66 and 66, 

AvTKt appellants in appeals 67 and 68, contended that the lower 

Courts had rightlj held that time was not of the essence of the 
contractj even if the period of a month had been fixed for 
completion, and that the contract could not therefore be rescind- 
ed under section 65 of the Contract Act. 

For the appellants in appeals 67 and 58 it was contended that 
the suits were barred by the law of limitation; article 113 of 
Schedule II of the Limitation ^4 ct prescribing a period of three 
years from the date fixed for performance of the contract, so that 
the cause of action arose on the expiry of the month which it had 
been found was so fixed, and these suits were brought more than 
three years after that time. With regard to the plaintiflTs’ right 
to a return of the money paid, that also was barred by the three 
years period of limitation, the cause of action arising from the 
same date. It was also submitted that that question was res jvdi- 
eata in the former suit, and the present suits for it were therefore 
barred by section 13 of the Code of Civil Procedure, and also 
by section 43 of that Code. Reference was also made to 
section 65 of the Contract Act, articles 97 and 120 of the second 
schedule of the Limitation Act, and section 12 of the Civil Proee- 
iiire Code. 

1908, November lOtA— The judgment of their Lordships was 
delivered by Lord MACurAGHTER 

Their Lordships are of opinion that the judgment of the High 
Court is quite right They will therefore humbly advise His 
Majesty that the appeals and the cross-appeals ought all to be 
dismissed. The parties will bear their own costs of their respec- 
tive appeals. 
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Appeals dismissed, 
appeals 55 and 56, and for respon* 
-Barrowy Rogers and Nemll, 
in appeals 55 and 56, and for 
d 58 : — Ranheiiy Fordy Ford and 


Solicitors for appellants in 
dents in appeals 57 and 58 
bolicitors for respondents 
appellants in appeals 57 am 
Chester, 
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CHOKHESY SIH0H AS3 akotmb (DiiBNBAisrffis) JOTE SIN0H 

(PjDAIHWCT) AKD CBOSS-ABPEAI.. 

[On ax)peai from the Court of the Judicial Commissioner of Oudh at Lucknow,] Wovemb^' l7 
Qomj}romi$e~--Doc'immt signed hg claimanU in mutation ^proceedings — Acquies- Hecmher , 

oenee in partition proceedings,-- Act J7o, -YFJJ 0 / 1876 {Oudk Zand ' ' ' 

Mevenue Aot)^ section 74\-^8uit to dispute title and recover possession of 
shares to which plaintiff was entitled hg Hindu law^JSstoppel—^ Suit in 
Civil Court on title after partition. 

The jjlaintiffi and defendants were claimants to the estate, consisting of 
30 Yillages, of a deceased Hindu, and though bg the ordinary Hindu law the 
plaintiff, as brother of the deceased, was entitled to the whole property as 
against the defendants, who were nephews (son, of a deceased brother) the 
three claimants in the mutation proceedings signed in 1896 a document which 
stated that the property was held, one moiety by the plaintiff and the other 
moiety by the defendants, and that there is no other legal heir except the 
deponents 5 the mutation in respect of the deceased’s share in all the villages 
should be allowed and nobody has any objection thereto and the revenue 
authorities effected mutation of names in that way. In 1902 partition which 
left the parties in the same state as to possession was effected in accordance 
with the provisions of the Oudh Land Eevenue Act (XVII of 1876). In a suit 
brought in i904i to recover possession as heir of the deceased of the half share 
held by the defendants, the latter pleaded (inter alia) that their possession was 
the result of a compromise come to between the parties in the mutation 
proceedings which was evidenced by the document of 1896, and that the plain- 
tiff was estopped by such mutual arrangement from asserting his present 
claim, 

Meld by the Judicial Committee (afiinning the concurrent decisions of 
both the Courts in India on the evidence) that there was no proof of any com- 
promise. The mutation of names by itself created no proprietary title. The 
document of 1896 contained no words that could be construed as amounting to 
an abandonment by the plaintiff of his legal rights. It was merely a state- 
ment of the facts as they existed as to the possession of the property, 
and by its silence as to a compromise tended to support the conclusion that no 
compromise was ever made. 

In the partition proceedings the plaintiff made no objection to the de- 
fendants’ title under section 74 of Act XVII of 1876 j but he filed an appli- 
cation in which he asked that *‘the share of Munnu Singh (the deceased) should 
be decided at present accord! g to possession, and a separate suit will be filed 
in a competent court as regards the title in respect of the property of Munnu 
Singh.” Both the Courts in India concurred in decreeing to the plaintiff the 
shares of the deceased in 29 of the villages, but as to one village they differed, 
the Judicial Commissioner holding that the plaintiff was not entitled to recover 
the share in it because the partition in regard to that village had dealt with 
the shares of other persons beside the parties to the present suit and also 
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The defence was that on the ' death of -.Miatiiim Singh, the ' 
defendants, though excluded by the ordinary law, claimed to be 
titled to the whole estate under an oral will of Munnu Singh and 
as Icing joint in estate with him, and that a compromise was 
come to between the parties, the result of which was the order in 
the mutation proceedings. The defendants pleaded a custom 
in the family that; nephews were not excluded by brothers, and 
contended that the plaintiff was estopped by the mutual arrange- 
ment, and by his haying acquiesced in the partition from assert- 
ing his present claim. 

Of the documentary evidence referred to in their report 
exhibit A 1, w^hich was a joint statement of the claimants in the 
mutation proceedings, the material portion is set out in their 
Lordships^ judgment. Exhibit A 17, which was a copy ofa peLition 
of objections filed by the plaintiff J >te Singh under section 73 of 
Act XVII of 1876 (the Oudh Land Revenue Act), dated 27th 
October 1900, in the matter of a claim by a person of the same 
name (Jote Singh) for partition of Thoke Bhawani in the village 
Bihat Biram, was to the effect that the plaintiff* desired that his 
interest in the village should be separated from that of the per- 
son claiming partition, and stated that he ^‘^does not wish to keep 
his share joint with that of the other defendants,’^ Exhibit No. 
68, the purport of which (so far as it is material) is also given in 
their Lordships* judgment, was an application filed by Jote Singh 
in reply to the objections taken by the present defendants 
Chokhey Singh and Gajraj Singh in the matter of the partition 
of the village Bihat Biram, dated 20th December 1902, and 
Exhibit A 18 was the order of the Deputy Collector of Sitapur, 
dated 6th July 1902, regarding the partition of the village of Bihat 
Biram, and show’-ed that the village was divided into two thokes 
namely Hathi Singh, and Bhawani Singh, the former of which was 
allotted to persons none of whom w’-ere parties to the present suit ; 
and the latter w’^as parritioned between Chokhey Singh and 
Gajraj Singh the defendants, who received 8 annas Sf pies of it, 
and Jote Singh the plaintiff*, w^ho obtained 7 annas and 8J pies. 

The Subordinate Judge found that there was no ground for 
the defendants’ allegations that they were joint with Munnu 
Singh, and that ho made an or^ 'will in their fovourj and ^ held 
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that the dispute on the death of Mimnu Singh was not settled by 
a compromise as alleged bybthe defendants ; that the plaintiff did 
not consent to mutation in favour of the de£enda,iits under any 
^ misconception of law ' that the succession to the property was not 
governed by any special custom ; and that the plaintiff was not 
estopped from claimiog the property in suit iindar the provisions 
of t^ie ordiDary Ilindii Law. After finding that there was a parti- 
tion of the property subsequent to the mutation, the Siibordinal.e 
Judge said: 

‘‘ Jfc is urged by tbe learned valcils for tlie defendants that, inasmuch as 
there was a partition in accordance with the mutation proceedings, the plain* 
t;ff cannot be allowed to bring this suit, the object of which is, as they eoniend, 

• to disturb or set aside the partition pi’oceedings, 

do not thinlc that the object of this suit is to disturb or set aside the 
partition effected by the Eevenue Court. Tlie i)ai‘tition remains intact, even 
after the pliinUff gets a decree in this case. The fact that the decree in this 
case Will either entitle the pUiatift to a fresh partition ■with regard to the 
land in defendants’ possession or entitle the plaintiff to the land in defendants’ 
possession cannot be said to have an effect of disturbing or setting aside the 
partition mside by the Beveniie Courts/’ I, therefore, find that the fact of 
partition between the parties does not render the suit unmaintainable. It 
was further argued by the learned vakils for the defendants that the statement 
of the plaintih' in the mutation proceedings is a bar to this suit. There is no 
doubt that the plaintiff through his agent staged before the Tahsildar of 
Misrikh during the pendency of the mutation proceedings that the defendants 
were m possession of half the property of Munnu Singh and that the mnta- 
t!on slioiiia be effected accordingly. It haa not been proved that this atate- 
inent was the result of any compromise or settlement arrived at between the 
parties or that it was made to avoid eny litigation. Hence, as held by tbeir 
Lordships of the Privy Council in MuMmmad Imam AU Khan v. Bmain Khan 
(1) the statement in question can be no bar to this suit. 

riie decree made by the Subordinate Judge was one in favour 
of the plaintiff for possession of the property in dispute. 

The appeal ^ was heard by two Judges (Mr. E. Ohamier, 
Officiating Judicial Commissioner, and Mr. L. Q. Evans, ad- 
ditional Judicial Commissioner) of the Court of the Judicial 
.Oomnnss;oner of Otidh, who agreed with the findings of the Sub^ 
ordinate Judge that the defendants and Munnu Singh did not 
coi smute a joint family, and that there was no will of Munnu 
Singh in their favour; that no custom of the kind aile<xed by the 
defendants was provecl; that the allegation of a dispute and a 

V (1) {1898)1, L. B,, 26 Cale., 81 1 h. B., 26 1. A., l61. 
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subsequent comj)romise between the parties^ on the death of 
Miiubu Singh in 1896^ was not established ; and rejecting 
the evidence foimdocl oa such allegation^ there was ootbing sa the 
circumstances of the case with regard to the shares in 29 of the 
villages in suit w^hich afforded a ground for holding that the 
plaintiff \¥a 3 estopped from bringing this suit, citing as author- 
ity tiio case of Mibhammacl Imam AU Khan v. IlmaAnKhan 
(1) with regard, however, to the share in the village of Bibat 
Birain they considered that the oirciimstaoces were somewhat 
different, and that the plaintiff was estopped from claiming any 
share in that village. The decision of the Court of the Judicial 
Commissioner on that point is set out in their Lordships' jndg- 
menti The claim of the plaintiff was therefore allowmd to shares 
in all the disputed property except the shares in the village of 
Bihat, Biram. . 

Both parties appealed from this decision to His Majesty in 
OounoiL 

-V 'On these appeals ; ■ 

De OmytheTf IL 0., and Jl Redwood Davies for the appellants 
in appeal No. 61 and for the respondents in the cross-appeal 
contended that the evideLCe on the record wag sufficient to estab- 
lish a compromise of the rights of the parties claiming as heirs to 
the estate of Munnu Singh under which the defendants validly 
acquired the half share of which they had been ever since in 
possession. That such an arrangement was made was evidenced 
by the fact that mutation of names was made on those terms, and 
by the plaintiff’s consent to such mutation having been given. 
He admitted in his evidence that his consent was not given under 
any misconception of lav/ as he was at the time aware that he 
was entitled to the whole of the property. Exhibit A 1 was 
referred to as show^ing that the plaintiff agreed to the defendants 
holding the half share which he wms now suing for; that docu*- 
ment stated that no one objected to mutation being made in that 
way. The plaintiff* also had acquiesced in that settlement for a long 
time, and had allowed a partition of the property to be made in 
accordance with it; and it was submitted that he could not now 
maintain a suit to set aside that, disposition of the property* 

' . _ (1) {1898} LK li, 26 CdO,|-ai.| D. R., Sfi; '' 
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Eeference was made to the Oudh Land Eevenne Act (XVII of 
1876) sections 68, 73, 74 and 76* and the case of Muhammad 
Imam AU Khan y. Husain Khan (1) widoh had been cited in 
the judgments of the coiiits below as authority for the plaintiff's 
not being estopped by any admisbion made during the mutation 
proceedings, was distioguished; and it was submitted that the 
plaintiff was estopped by his conduct, and by the provisions of 
the above Act, from claiming not only any share in the village of 
Bihat Biram, but also any poitioa of the property in dispute. 

Sir R. Finlay^ K 0, and G. E. A, Ross for the respondent in 
appeal 61 and for the appellant in the cross-appeal contended in 
appeal 61 that on the evidence there was no dispute between the 
parties, which was settled by awarding the property in suit to 
the defendants; and that had been established by the concurrent 
findings of both the courts in India. The mutation proceedings 
conferred no title on the defendants, nor in any way affected the 
plaintiff’s rights, and the Court of the Judicial Commissioner had 
rightly held that the plaintiff w^as not estopped by his conduct 
from maintaining the present suit. That court said: — ^^All that the 
defendants did in consequence of the action or inaction of the 
plaintiff was to take possession of half the property and enjoy 
the profits thereof. All that is proved in the present case is that 
the plaintiff gratuitously admitted the right of the defendants to 
a share.” Eeference was made to Muhammad Imam Ali Khan 
V. Husain Khan (2). In the cross-appeal it was contended that 
the Court of the Judicial Commissioner was in error in holding 
that the plaintiff was estopped from claiming the share in the 
village of Bihafc Biram because tbe special circumstances which had 
been found by that court to estop the plaintiff from claiming the 
said share did not amount to an estopped. Nor was he estopped 
by the provisions of Act XVII of 1876 (The Oudh Land Eeve- 
nue Act), to sections 68 and 219, clauses (d) and (e)^ of which Act 
reference 'was made. Exhibit No. 58 was referred to, to show that 
in the partition proceedings the plaintiff reserved his right to 
question in a separate suit the title of the defendants to the 
share in the village of Bihat Biram. Assuming, thereforOt with- 
out admitting, that the plaintiff did not rai e any objec ion in 
{ 1 } (1898) E n. 26 Calc. b*l : (2) (181>8j 1. L E.. 26 Calc,. Hi 9?^,100) s 
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the partition proceedings with regard to the right of the defen- 
dants to possession of the said share, he was not debarred from 
claiming the share in a salt in the Civil Court. 

De Oruythery K, 0., replied. 

1903j Beoambeir 1th : — The judgment of their Lordships 
was delivered by SiE Axjdeew Scoble : — 

The suit out of which these appeals arise relates to the 
right of succession to the property of one Muimu Singh, wlio died 
childless on the 24th May lb98. Tne property consists of 
shares in some thirty villages in the District of Sitapur, in the 
Province of Oudh, The claimants are Jote Singh, the only sur- 
viving broi^her of the decease 1, and Chokhey Singh and Gajraj 
Singh, his iiephe\ys, the sons of a brother who had predeceased 
him. 

It is not disputed that, under the ordinary Hindu law appli- 
cable to the family, Jote Singh was the nearest heir and en- 
titled to succeed to the whole estate. nephews, however, 

sought to defeat his claim on various grounds. They alleged 
that they had been joint with Mumiu Singh during his life-time, 
and that he had made an oral will in their favour. Both Courts 
in India f)imd against them on these points. They set up a 
family custom, whereby brothers and brothers’ sons are entitled 
to succeed together, but they entirely failed to establish such a 
custom. They further asserted a compromise— and this was the 
only ground argued before their Lordships — under which they 
claimed to have acquired a half-share in the estate, by agree- 
ment with Jote Singh. 

There is no doubt that by an order of the 5th November, 
1896, mutation of names in respect of Munnu Singh^s property 
was effected in the following manner, viz., one half into the 
name of Jote Singh and one half into the names of Chokhey 
Singh and Gajraj Singh, the former, being the elder, having a 
slightly larger share. But this miitatiion of names by itself 
confers no proprietary title, and it w^as therefore sought to prove 
that it was the result of a valid compromise made at the time 
of the mutation proceedings, and that J ote Singh was thereby 
estopped from asserting his present claim. Both Courts in 
India have foiudd ys a fact that there was^,no''such-compromii0^^^ 


Chokhey 
Si HUH 
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190S s»iid tlaeir Lordship.? see no reason to dissent- from the eonciusion 

It waSj however^ argued before their 
Srj?aH Lordships that the Goorts below had not gumn Sfiiiieieiit a:A.en- 
JOTE SiEto tion to a document (Exhibit A-1) signed by the three claimants 
in the mutation proceedings^ in which it is stated that-*— 

Jote Singh, own brothei* of the deceased, is in possession of half of the 
haq^iat of the deceased, and Chokhey Singh and Gajraj Singh in equal shares, 
after deducting ihQ jethansl right of Chokhey Singh at the rate of 4 per cent,, 
arc in possession of the other half of his share. There is no other legal heir 
except the deponents. The mutation in respect of the deceased’s share in all 
the villages should be allowed and nobody has any objection thereto.’’ 

There is no reference in the documeat to any cooipromlse^ 
and it does not appear to their Lordships that it contains any 
words th^t can be construed as ainouotiog to an abandonment 
by Jote Singh of his legal rights. It is merely a statement of 
the facts as they existed in regard to the possession of the pro- 
perty — the main point considered by the Revenue authorities 
upon applications for mutation of names— and, by its silence as 
to a compromise, tends to support the conclusion that no com- 
promise was ever made. 

The Courts in India concurred in holding that, as regards 
rwenty-nine of the villages in wdiich Munnu Singh was a sharer, 
Jote Singh was entitled to succeed him as his heir according to 
Hindu law’^ bat as regards one village, Bihat Biram, they differed. 
That village had been the subject of partition proceedings under 
theOudh Land Revenue Act (Act XVII of 1876)^ and the Judi- 
cial Commissioner held that, as a portion of Munnu Singh^s share 
in Bihat Biram was allotted to Chokhey Singh and Gajraj Singh 
at the partition, Jote Singh was estopped from now claiming it. 
The Subordinate Judge had held that there was no such es* 
toppel. 

The judgment of the learned Judicial Oommissioner upon the 
point is in these terms : — 

In 1900, one Jote >Singb (not the plainfci^) applied for p%rtitloa of one 
of the thokes in the viUago, whereupon the pUinti^ pieseated a petition 
(tfea Exhibit A47} praying th-^t his entire interest in the village should be 
separated from that of the applicant Jote Singh as well as from the shares 
of the present defendants^ and this was done with the result that the defen- 
dants were allotted a; separate pitbi, which includes the share now in dispute, 

; and their father, Bhikam Singh’s, share in the Village as one of the sons of 

.:-y Milan Singh; , 
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The effect of the decree of the Court below is to give the plaintiff a 
portion of the patti allotted to ihe defendants at the partition. The defon- 
dants, no doubt, conducted their case at the partition on the assumption that Cttoeuky 

they were entitled to half the share of llunnu Singh, junior, and it seems Sisoii 
impossible now to put them bach into the position which they occupied be- jote 8i.N-ca 
fore the partition, for the partition dealt with the sh.ares of other persons 
besides those of the parties to the present suit. 

Moreover, in the partition the plaintiff had an opportunity, of which he 
should have availed himself, of objecting 1 1 the defendants’ title {see section 

f4 of Act XVII of 1876, the Eevenue Act which was then in force). Had ho 
raised the question then, it would have been disposed of before the partition. 

In my opinion, it is too late now for the plaintiff to claim that portion of 
Munnu Singh’s share in Bihat Biram which was allotted to the defendants 
at the partition. It appears to me that as to this the plaintiff is estopped. 

Tlie learned Judiciar Commissioner appears to their Lord- 
ships to have been under a misconception on two points of fact, 
li toe order of the fievenue Court in the partition proceedings ' , 

be looked at, it will be found that it divides the village into 
two thokes, the fir^t of which, thoke Hathi Singh, is parti- 
tioned among five families, none of whom are parties to this 
suit; while the second thoke, Bhawani Singh, is divided 
between the parties to this suit, in almost equal proportions. The 
shares of no .other persons are therefore affected by the partition 
order. In the second place, it appears from Exiubit No. 58, 
an application filed by Jote Singh in reply to the objections 
taken by Chokhey Singh and Gajraj Singh in the partition pro- 
ceedings. and dated Soth December 1902, that Jote Singh ashed 
that “ the share of Munnu Singh should be divided at present 
according to possession, and a separate suit will be filed in a 
competent court as regards the title in respect of the property 
of Munnu Singh. The Eevenue Court appears to have given 
effect to this application, for no inquiry under section 74 of 
Act XVII of 1876 was made, and the question of title was 
left to be decided by the Civil Court in Jote Singh’s present 
suit, which was filed on the 24th November 1904. In the opin- 
ion of their Lordships the grounds of estoppel relied cn by the : ?■' 

leirned Judicial Commissioner both fail. , 

Their Lordships will humbly advise His Majesty that the -h/ V' '; 

appeal of Chokhey Singh and Gajraj Singh should be dismissed , 
and the cross appeal of Jote Singh allowed; that, the decree of '■■■< 
the Judicial Commissioner should be discharged, and the decree 
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of the Subordinate Judge restored except as to costs, Chokhey 
Singh and Gajraj Singh paying Jote Singh’s costs in both Courts. 

The appellants Chokhey Singh and Gajraj Singli will pay 
the costs of Ji.'te Singh in both the spinal and the cross-appeal. 
A'ppeal (No. 61) dismissed. 

Cross appeal (No. 62) allo-wed. 

Solicitors for the appellants in appeal No. 61, and fjr the 
respondents in appeal No. 62 : — T. L. 'Wilson & Go. 

Solicitor for the respondent in appeal No. 61, and for the 
appellant in appeal No. 62 : — Douglas Grant, 

J. V. w. 
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Smia Y, BMgohafi Dim .^Taudeff (l)f Kishori Mohtm Mof O^omMr^ T. €l>uit* , 
Ser Math .P&l : {2 1 <AGd Sand km Tamgamr' y, MuBsain -SaM i3j: referred, to., 
PfoBunno Kumar Sangal Y. Kali Da$ Sangal (4) distun^uishHd* 

tippe t! will li^ from an order iinaer sectioa 318 of the Code of 
,. ,r'rocediire.' ..Mamin , Singh v, Pargadh'. (5ly Dhmida ■„'y. Bmga .(B) , - Bhulam ^ , 
Shnbhir v Di^arha Framd (7), Bahoo Luohmee Mamin y. Bahoo Bhiiroio 
: Pershad' {^)f Bhimall)($BY, &aMsha (9), and Mahomed Mosraf y* MaUi .. 

■ Mia (LQ)reieTved. ^^o, r ' 

■ Am a,|>:plica,tioB under aoction 318 of the Code- is mo.t ais applicatiom. ,for ,, , 
eseeiifcion or to take a step in aid of execution. The op?nion of Knox, i., in 
Kesri M'train y, JJml ffasm (ll) a -id Moti Lai v. Mahund Singh {12) dis* 
sented ' f ,rom So. h&ld.hj BlisrsB,ji, J., ,(Aikka'n and Geiwik JJ,, coneur-^ , - 

St^OTey, C« X, eowt-ra (Kkox J., conciu’ring). 

Where after sale held in execution of a decree and confirmation of such 
' sale4he auction purch-'iser fails to get posse.ssion of the .property, purchased,' 
pvo‘ eedmgs on the part of the purchaser in order to obt un possession are 
still proceedings relating to the execution, discharge or satisfaction of the 
decree within the meaning of section 244 of the Code of Civil Procedure. 
Moti Lai V. Mahmd Binqlv (12), Muttia y. A^,^asami {1%), Sariatoolla Molla 
Y, Raj Kumar Rog (14;, K'Uayui Pathumayi y, Raman Memn (15), Mar Lin 
Singh y. Laehman Singh \1^)^ Kasinath Ay gar y, Uthmnansa Mowihan {11)^ 
Ram Marain Sahoo v. Bmidi Pershad (IS), Sandhn Taraganar Y. 
iSuf/wA (3), and Sheo Mammy. Mur Muhammad {1^) to. 

And if the decree-holder has become the auction- purchaser he does not 
thereby lose his character of deeree-h Ider so as to make any questions 
thereafter arising between himself and the jadgment-dehtor other than qm s- 
tions between the parties to the suit in which the decree was passed* Maha- 
Mr Pershad Singh y. Maonaghten (20)3 Tiraragham v, Venkata (21) and 
MuUiay.A^pasamiiWiTQf&xrQ^io. 

The facts out of which this appeal arose were as follows : 

Oue Musammat Mofaini obtained a decree for sale on a mort- 
gage against Shankar Lai. On November 16, 1894, the pro- 
perty was put up to sale and purchased by the decree-holder in 
the name of Bansid’iar. On November 27, 1897, Musammat 
Mohni obtained the certificate of sale, arid on September 20, 1900, 

(1) (1S83) I L. R., 9 C-tlo., 603 (11) (1904) I. L. R., 26 All.. 363. 

(3) (1887) 1. L. E., 14 C.lw, 644 (13) (1897) I L Ri. 19 All. 47?. 

(3) (1904) I. h. E., 38 Mail., 87. (13) (1890) X. L. E , 13 M d., S04. 

(4) (1892)1. L.E, 19 Ciilc., 683. U^) ! 1900' I. L. R.. 27 Csic , 709. 

(5 Weekly Notes. 1886, p 45. (15) (1902 ) I. L R . 26 Mad , 740. 

i6) Weekly Notes 1^93 p. 122. (16, (1900) I. E. E.. 25 All 343. 

(7) ( >89,3) I. 0, E., 18 All, 36. . (17) (1901* I. L. U . 25 M id.. .529, 

, , (8) N-W E., H d. !iep., 1866, (18) (1904)1. L. E. 31 Ortle.. 737. 

' Misc. Ap., 6. , . - ,' 

(9) (1897) I C. W. N., 658. (19) (1907) I. L, R,. 30 All., 72. ‘ ' . 

(10) a90*) 6 C. L: J., 749 (2Cri. (1889) 1. L. R., 16 Calc,, 688. 

,, , (21) (1883) LL. R.,6M»d., al7. i' • . ...^ . 
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she made a gift of the property to the plaintiff, Musammat Bhag- 
wati. The judgment-debtors, however, remained in possession 
of the property, and in 1904, Musammat Bhagwati brought the 
present suit to recover possession from them. The defence to 
the suit was, amongst others, that section 244, Code of Civil Pro- 
cedure, barred the suit. The court of first instance (Munsif of 
Amroha) sustained this plea and dismissed the suit, and this 
decree was on appeal affirmed by the Subordinate Judge of Mo- 
radabad. The plaintiff thereupon appealed to the High Court. 

Upon the appeal coming on for hearing before Stanlbv, 
C. J., and Baneeji, J., on May 10, 1908, it was referred to a 
Full Bench. 

Before the .Full Bench : 

Munshi Qohvl Prasad, for the appellant. The question is 
whether the suit is barred by section 244 (c), Code of Civil Pro- 
cedure. There is no question of stay here. There are two essen- 
tial points to consider, (1) whether the question is between part- 
ies to the smt and (2) whether it is one relating to the execution, 
satisfaction or discharge of the decree. Even though the ques- 
tion may relate to execution, satisfaction or discharge, section 
244 will not apply if the question does not arise between the 
parties to the suit, that is, the judgment- debtor or his represen- 
tatives on the one side, and the decree-holder or his representa- 
tives on the other. A question between two judgment-debtors 
inter se or a judgment-debtor and his representative, as is the 
case here, does not come within the purview of this section. 
Maynor v. Mussoorie Bank, Limited (L), Oour Mohun GouU 
V. Dinonath Earmolmr (2), Maganlal Muljiy. Doski Mulji (3) 
Ram Baran Pande v. Janhi Pande (4) and Bahhtawar Lai v. 
Baru Mai (5). 

Secondly, the decree was for sale ; after the sale had been 
earrieckout and confirmed the decree was fully executed, and it 
mattered nothing. to the deci'ee-bolder whether the auction-pur- 
chaser got possession or not. The auction- ourchaser must come 
in under sections 318 and 3 19. Code of Civil Procedure, and it 
is well settled that an order under any one of those sections is 

a), (1883) I. L. B.. y All, 681, 686. (3s (1901) I. L. K., 25 Bom 633 635 
(2) (1897) I. LoB., 25 Cdo 49, 53 I 4 ) 1895 ^ I. L. e:, 18 AU./ loV. 

(6) (1907) 4 A. L. J. B., 492, 494. 
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not appealable. Narain 8mgh v. Par gash ( 1 )., Dhv^nda y. Durga^ , 1003 ’ ' 

(2)j Qhuiam Shabbir v. Dwarha Prasad (S), Saddo Eunwar \\ 

Bansidhar (4)^ Emhmee Narain v. Bhairow Per shad (5), Bhimal t. 

Das V. Qanesha Koer ( 6 ) and Mahomed Masrafv. Habib Mia (7). 

Kow a decree-holder ?v^ho has purchased at auction occupies^ 
in the 03^0 of the law, the same position as an independent pur- 
chaser does. Mahabir PersJmd Singh v. Ifacnaghten ( 8 ), 

The fact that the decree-holder has purchased is a mere 
accident. Sabhajit v. 8ri Gopal (9), 

Article 138^ schedule II, Indian Limitation Act, also favours 
the contention that a suit like the present is maintainable. If 
the law gives concurrent remedies, a person may elect to adopt 
the one he prefers. There is no bar to such a suit. 

Kalian Singh v. ThaJmr Das ( 10 ), proceeds on two grounds, 
viz,^ that the auction-purchaser is a representative of the judg- 
ment-debtor, and that, according to the Privy Council, section 
244 must be liberally construed. In this view the case does not 
affect the present question, as it is contended that the question 
must arise between the judgment-debtor or his representatives 
and the decree-holder or his representatives arrayed on opposite 
sides. In Prosunno Kumar Sanyal v* Kali Das Sanyal (11) it 
was admitted that the question related to the execution, discharge 
and satisfaction of the decree, and that it was sought to set 
aside the sale on the ground of frauds 

Delivery of possession is an extraneous incident of the sale* 

The casq'cf Madhusudeen v* Oobinda Pria (12) is difficult) to 
reconcile with the later cases of the same Court, e.gr., in 10. W N., 

658. and in 6 C. L. J., 749. Kasinatha Ayydr v. Uthumama 
Bowthan (18), was a case in which the terms of the decree in that 
particular case were in question and the decision must be taken 
as confined to the facts therein, as observed in Quinn y» Leathern 
(14). Kattayat v. Raman (15) was decided apparently on the 

(1) Weekly Notes, 1886, p. 45. (8) (1889) I. L. B., 16 Calc., 682, 692. 

(2) ■ Weekly Notes, 1893, p. 122. (9) (1894) I. L. B., 17 AIL, 222, 225. 

(3) (1896) I. n. E., ^8 All, 36. (10) Weekly Notes, 1906, p 87. 

(4) aOOl) I L. B., 23 All, 476, 477. (11) (1892 L LIB., 19 Calc., 683. 

(5) ^ (1866) N-W. E, H. a Eep,X866, (12) (1899): L L, B., 27' Calc.,- 34, 37. 

Miao. Ap., 5. 

(6) (1897, 1 C. W. H., 658. {13> (1901) ,1. L. il., 35 Mad; 626. 

(7) (1904) 6 C. L. Jr., 749, (14) (1901) A. 6^ 496, 606, Per Lord 

H»lsbt»rjr,,L.C. , ■. i ' 
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principle of stare clt'^eisis* Scmclhu Taragcmctr v. HussaiQi Sa^hib^ 
(i), Manichka Odayan v. F^ajagoixil Pilkd (2)^ Shea Narain v. 
N%r Muhariifiiad (Sj^ iiad Bhai'it Med v* Mahkhmi Lai (4) 
ar« iriu.t/h'i'ri' tu tiie euiitrary on* it; is 'ubuiitiod ^Iiat the prin- 
ciple ol tlie^^e viiliiigs is opposed to the accepted intreprefcation of^ 
aad is not warranted bjp the language of section 244^ wHch is 
very clear in itself » 

Mr. B. M O^Oo 7 ior, for the respondents. The tendency of all 
the conrtsj since the Privy Council has so held, has been to 
relegate snch questions as have arisen in the present case to 
section 244 in order to ensure expeditious determination of 
them. The ea-es cited from toe Madras reports only emphasize 
that view, and it. is certainly in the interests of all parties, inas- 
much as determining such questions under section 24.4 means so 
much cheapness. It is submitted that the decree-holder by be- 
coming auction-purchaser does not lose his character of decree- 
holder — one cannot disembody the man. He remains decree- 
holder all the same. In the case of an independent auction- 
purchaser the distinction is that he .has never been a party 
to the suit, but the decree-holder has been one all along up to 
the date of sale. There can be no valid reason why at the 
time of delivery of possession he should figure as somebndy 
else. Tne auction -sale cannot be regarded a- the point of cleavage. 

In tiie cases of Madhus^dan v. Oobinda Pria S) and Kesri 
Narain v. Abul Hasem (6) application for delivery of possession 
has been regarded as an application for execution of ‘lh!i 'decree. 

Again Moti LaL v. Mahiind 8ingh (7) holds that an applica- 
tion by a decreediolder to be put into possession ' of property he 
has purchai«ed at auction is a step in aid of exeentionP It is sub- 
mitted that these cases go to show that the decree for sale is not 
complete until in accordance with it the purchaser is also put in 
possession* It is, therefore, submitted that when a decree-holder 
seeks to recover possession upon his failure to get it, his remedy 
is under section 244. The cases in I, L, E. 28 Mad, 87, and' in 
Ip L. E., so Mad., 607, favour this contention. Article 188, sch. 
II, Limitation Acn, regulates the period of limitation, and its 

, ‘III (m04, I. L. n,, 28 Alnd., 87. t4) IdOB) 5 A. L. J. E. 285* . 

, '■ m (1907) ’LL, Mad., 607. (^0 (iSm)’ I.L, R. 27 0,1 Ic., '34,^7. 

(3) (1807j I. L. B., 80'All.,s.- 72. (6) aOG4| 1. L, R., 20 AIL, 305, 367, 

(7)^ (1897) I. L, B., 19 AIL, 477, 479, ■ . 
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provision can nob control section 244, of tBe Code of Civil Proce- 
dure wl'ich ragala. es the remedies open to the decree-holder and 
ihe judgmenb-debii'ir. 

Q-oh.d Prasad, in reply, referred to the observation of 
Stanlev, C. J., in Guhari Lai v. Madho Ram (1), as to the 
character of a purchaser at auction. 

Stanley, C.J.— The facts of' this case as found by the lower 
appellate court are as follows In execution of a mortgage de- 
cree obtained by one Musammat Mohini against one Shankar Lai, 
the interest of the latter in certain property was sold and pur- 
chased in the name of the defendant Bansidhar as a henamidar 
for the decree-holder Musammat Mohini. On the 27th of No- 
vember 1897 the sale certificate was issued to Musammat Mohini 
and she by a tamliltnama, dated the 20th of September 1900, 
transferred her inrerest to her daughter-in-law, the plaintiff Mu- 
sammat Bhagwati. Bansidhar, the nominal purchaser, purported 
to resell the property to the defendant Ganga on the 27th of 
July 1897, and Ganga purported again to sell it to Musammat 
Mohini, bnt the^e last-mentioned sales may be left out of consi- 
deration as it is admitted by both Bansidhar and Ganga that 
Musammat Mohini was the real purchaser. The representatives 
of the mortgagor were in possession of the property at the date of 
the sale and they or their transferees have remained in such 
possession up to the present time. The suit out of which this 
appeal has ariseu was instituted on the 1st of September 1904, 
that is, about seven years after the date of the sale, for the 
recovery of p3S3e,ss5 m of portion of the property, the subject- 
matter of tiie sale. Both the lower courts have held that the suit 
is barred bv the provisions of section 244 of che Code of Civil 
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hold that section 244 applies to tlds case^ namely (1) is a mort- 
gagee^ who in a suit- for sale upon his mortgage applies to the 
court for and obtains leave to bid and buys the mortgaged pro- 
perty^ amenable to the provisions of section 244 , and ( 2 ) is the 
plaintiff a representative of the decree-holder Musammat 
Mohini within the meaning of the expression ^ representatives ^ as 
used in the section ? 

To take the first question, the argument in support of a nega* 
tive answer to it was that as auction-purchaser the decree-holder 
Musammat Mohini occupied a different character from that of 
decree-holder, and that qud purchaser she was not a party to the 
suit, and therefore no question touching the execution of the 
decree arose between the parties to the suit or their representa- 
tives, It is said that it was a mere accident that the decree- 


Bawaki 

LAIi. 


CJ. 



BahWIBI' 

'"rLm. 


given, siieh mortgagee is no longer under disability to purobase, 
but qud the right to purchase is on the same footing as strangers 
to the suit who may be bidders at the sale. 

It was suggested during the argument that a mortgagee 
who purchases at a sale held in execution of his own decree^ 
occupies a dual character, such as that which is held by an exe- 
cutor or trustee, and that as purchaser he is not also decree- 
holder and so cannot be regarded as a party to the suit so as 
to be bound by the [provisions of section 244; that^ in other 
words, a question arising between him and the mortgagor 
judgment-debtor in regard to delivery of possession is not a 
question arising between the parties to the suit within the mean- 
ing of the section. The argument appears to be, that when a 
sale to a decree-holder mortgagee has been confirmed the decree- 
holder entirely drops the character of decree-holder and assumes 
that of purchaser and that any question touching the delivery of 
possession of the purchased property is not a question between 
the decree-holder and the mortgagor in possession but is a 
question between the purchaser only, independently of the 
character of decree-holder and the mortgagor* The recognition 
of such a dual personality in a decree-holder purchaser would be, 
I think, to introduce a strange and novel legal fiction into our 
jurisprudence. It has been said, and rightly said^ that an exe- 
cutor, who is sued as such only, cannot in his personal capacity 
be prejudiced by any decree which may be passed in the suit. 
In order that he may be personally bound he must be , sued in 
'his personal as well as in his representath e capacity*- There 
is, however, in my opinion no analogy between the 'twq;;'' cases. 
An executor not merely claims title from a deceased, :perB6n, 
but he represents the deceased person* like institute'; a mit in 
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f^speel of the estate-of the deceased,, he , dees .so., not : presumably 
for his own benefit-but for the benefit of /the.;, estate of the de- 
'ceased.',, ;li he as an; executor only he is sued as repre«' 

8611 ting the deceased. On ti^e contrary* in the case oi a deciee*’ 
holder he sues on his own behalf and for his own benefit. If 
rnmhUi Q, , lea^YQ to bid and buys the mortgaged propertyj he does 

so on his own account and in his own interest alone, I am un- 
able therefore to see how the character of the decree-holder can 
be split up into two distinct characters so as to enable him to 
override the provisions of section 244, By becoming a purchaser 
he does not cease to be a party to the suit and as such to be 
bound by any order which may be passed therein. The inten-*- 
tion of the Legislature in passing the enactment in question 
was, as it seems to me, to prevent any question v/hicli could be 
disposed of in execution becoming the cause of fresh litigation 
— see ViTaraghavd v. Y^nMatOj (1) and MvMia v. Appcisami 
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But we have further to see whether the obtaining of pos- 
session by a mortgagee decree-holder, who purchases at a sale 
in execution of his own decree, is a proceeding in execution 
within the meaning of section 244. The mortgagees were 
at the time of the sale, and are still, in possession of the 
mortgaged property. Is a mortgagee decree-holder who buys 
the mortgaged property bound to apply to the Court for 
delivery of possession within the period prescribed for such 
step, that is three years, or is he entitled to remain qui- 
escent for a period less than twelve years by a day and then 
institute a suit for possession ? A sale of property is not 
complete until the vendor has delivered to the potchaser such 
possession as he is able to give. One' of the liabilities of 
the seller is to give to the buyer on being so required 
such possession of the property as its nature admits (section 
55' of the Transfer of Property Act, 1882). Delivery of poss** 
ession was necessary in, this case to render the sale .ordered 
by the Court final and complete* and was therefore, I think, a. 
step in aid of taecmtiqn. It is said that upon the coiifirinatioa 
pi' the sale there was nothing more to be done by the Court, 

' - ■ ]'■ it) (1882)1. L. Bi, SMatl., 217. (2) ,(1890} I L. E., 13 504 
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but I aits, unable to accede to this proposition. The delivery of isos 
possession is undoubtedly to my mind a step in aid of execotioii. 

This was so held in the case of Ilofi Lai v. Malmnd Singh (1). 

In that case Edge, C.J.^ and Blaie^ J., in their judgment 
observed:- — A proceeding in execution cannot be said to be $ian^aJ 
completed (at least so far as the decree-holder' is concerned) 
in a ease of sale until ho has obtained the proceeds and bene- 
fit of the sale held in execution of his decree. Consequently 
it appears to ns that an application to be paid out of Court the 
proceeds of such sale must be considered as the taking of ' a 
step in aid of the execution of the decree. And further 
on ^ The execution of his (the decree-holder’s) decree cannot 
be said to be satisfied until in the one case he has received the 
purchase money paid into courts and in the other case until 
he be put into possession of the property of his judgment- 
debtor which he has purchased and which represents money. ” 

This ruling was followed in the case of MiMia v* Appasami^ 
which I have already cited. In that case a decree-holder pur- 
chaser applied under section 318 of the Code of Civil Procedure 
for delivery of the property purchased by him, which was in the 
occupancy of the judgment-debtor. The judgment-debtor set up 
an agreement between him and the applicant in bar of the appli- 
cation. Mutxtjsami xItyas, J., in the course of his judgment 
observed : — When the purchaser is also the decree-holder, the 
question whether there was a just cause for the obstruction 
caused by the judgment-debtor, is also one relating to the execu- 
tion of the decree between the parties to it within the meaning of 
section 244. ’’ In SariatooUa MoUa y. Baj K%mar Boy (2). 
Maolean’^0. J., and Bahehji, J., held that an application by a 
decree-holder to be put into possession of property which he had 
purchased under execution proceedings is an' .’application in aid 
of execution within the meaning of sub-section ''(4) of article, 

179 of schedule II to the Limitation Act.-’b The. ruling of this'', 

Court in the case of Moti Lai v. Makund Singh was approved of, y- 

In the (ease of Kattayai Pathnmayi y. Maman Menon (3), a ' 
decree- holder became purchaser of immovable property ^ which 
was sold in execution of Ms decree. He applied .under , section 

it) (1807)L*',L. K 10 All., 477.-^-' (2) (1000) 

'ta)(1902) ^ ^ ^ j 
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318 of the Code of Civil Procedure for delivery of possession of 
the property purchased, but his application was rejected as barred 
by limitation, having been made more than three years after the 
confirmation of the sale. He then brought a suit to recover 
possession of the land from the judgment-debtor. It was held, 
following several other decisions of the Madras and Calcutta 
High Courts that the proceedings taken by the purchaser to 
obtain possession of the property purchased related to the execu- 
tion, discharge or satisfaction of the decree within the meaning of 
section 244, and the suit was therefore dismissed. I do not 
think it necessary to cite farther authorities for this proposition. 
It is supported by the rulings in the following cases : — Ear 
Bin Singh v. Laehman Singh (1), Easinatha Ayyar v. Utlm- 
ifmnsa Bowtkan (2), Bam Barain Sahoo v. Bandi Per shad (3), 
Sandhn Ta/raganar v. Eussain Sahib (4), Sheo Narain v. Nur 
Muhamraad 

According to my view, when a Court has passed a decree for 
sale in a mortgage suit the proceedings are not at an end when 
the sale to the decree-holder who has obtained liberty to bid has 
been confirmed and a certificate of sale granted. In such a case, 
if the mortgagor is in possession, it is the right of the purchaser 
to ask for and the duty of the Court to grant an order for deli- 
very of possession to him. Until such possession has been given 
the decree cannot be said to have been executed or satisfied. 
In England any party to an action in which 'a sale has been 
directed who is in possession of the estate may be ordered by 
the court to deliver up such possession to the purchaser and the 
court will enforce such delivery of possession by a writ of pos- 
session ; Order 61, Eule 1, Eules of the Supreme Court. Sec- 
tion 318 of the Code of Civil Procedure similarly provides that 
when property sold . is in the occupation of the judgment-debtor 
and a certificate has been granted under section 316, the Court 
shall on application by the purchaser order delivery to him of the 
purchased property* Here the decree-holder made the purchase 
in order to satisfy her debt, and so long as the land remains in the 
j possession of the mortgagors the debt to the extent of the price 

(1) (1900) L E. E„ 25 All., 343. (3) (1904) L L. E., 81 Calc., 737. 

(2) (1901) 1. 1. B., 2S;Mad., 629. (4) (1904) I L- E., 28 Mad., 87r 

: \ " (6) (1907) I. L. B„ 80 All., 72. 
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cannot be said to have been satisfied* The fallacy of the argu- 
ment advanced on behalf of the appellants lies as it appears to me 
in the assumption that on the grant of the certificate of sale the 
decree was completely executed and satisfied. The decree 
was not^ I think, satisfied so long as possesssion was withheld by 
the mortgagors from the decree-holder. I may point out that 
when a decree in a mortgage suit is not wholly satisfied by the 
proceeds of a saie^ proceedings in the suit must be continued 
if the decree is to be wholly Jratisfied. 

During the argument a suggestion was thrown out that article 
188 of schedule II to the Limitation Act supported the appellant's 
contention. This article allows a period of 12 years to a pur- 
chaser of land in execution of a decree within which to bring a suit 
for possession of the purchased property when, as here, the judg- 
ment-debtor was in possession at the date of the sale. This 
article, it was suggested, y/as inconsistent with the view expressed 
in the case of Sheo Narain v. Nw Jft&Aammac?. It seems to 
me that it in no way supports the appellant's contention* A* 
general provision of the kind cannot override the special pro- 
visions of section 244. The article in question maybe applicable 
to the case of a purchaser who was a stranger to the suit in which 
a decree for sale is passed, and wKo, not being a party to the suit, 
is not entitled to take proceedings under section 244, but it can 
in no way, I think, be regarded as controlling the operation of 
section 244. The conclusion at which I have arrived therefore is 
that if a mortgagee decree-holder obtain leave to bid at a sale 
held in execution of his own decree and becomes the purchaser, 
he must obtain possession from the mortgagor in possession in the 
execution department and not by an independent suit* 

My brother Baxekji rightly observed in the case of Gviimri ■ 
Lai V. Madho Ram (1) that the trend of recent decisions, both 
of the Privy Council and of the Courts in this country is in favour 
of placing on section 244 as wide an interpretation as is compa- 
tible with its provisions, so that questions which may be deter- 
mined by the court executing a decree should not be made the 
subject: of A separate suit. To hold oontrary-;io the'yiew' 
which' I; have expressed would he not mei*eJ.y''to marrow Ahe 

(l) (tm) I I* B., m All, '417, 460. 
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1908 interpretation to be placed on that section but also to overrule a 
decision of a Division Bench of this Court and of a Division Bench 
*• of the Calcutta Bigii Court and several decisions of the Madras 
BAOTAEi Court, as well as the ruling in Moti Lai v. MaJcund Smgh 

Sta^,C.7. a^dtke rulings which follow it. On the principle of dare 
decisis, even if there be any doubt as to the propriety ot those 
decisions, I should hesitate to unsettle the law on the question 
decided by them. 

This brings me to the remaining question in the appeal. The 
plaintifl in this case is not a decree-holder but a donee from the 
decree-holder. Is she a representative of the decree-holder within 
the meaning of section 244 ? I have little or no doubt that she is. 
It has been held, and I think rightly, that the assignee of a decree- 

holder purchaser at an auction sale is a representative within the 

meaning of that expression in section 244. Sandhu Taraganar 
y, S'assain Sahib (1) j dlso JDwcir Luhsli Sirloar v. FaiHs Jcili 
(2). I see CO reason for placing a donee of a decree-holder in 
a higher position than an assignee for value. The word 
“ representatives ” appears to me to include a party who by 
assignment or gift succeeds to the rights of the decree-holder 
after decree. 

I would therefore answer the second question in the affirm- 
ative and would for the reasons which I have given dismiss the 
appeal. 

Knox, J.-~The facts found in the appeal are as follows:— 

Mnsammat Mohini as plaintiff obtained a decree for the sale 
of certain property. In execution of that decree she brought 
the property to sale and it w'as purchased by one Bansidhar on 
the 16th of November 1894. Bansidhar professed to sell the 
property under a sale- deed dated the 30th of November 1894, 
to one Qangadhar. Gangadbar professed to sell it to Mnsammat 
Mohini the plaintiff- The real purchaser, however, was Musam- 
mat Mohini, the decree-holder, and she, on the 27fch of November 
V 1897, applied for and obtained the sale certificate. Mnsammat 

: • ' , Mohini, on the 20th of September 1900, executed a tamUhnama 
whereby sbe transferred this property to Mnsammat Bhagwati, 
the present plaintiff.: . 

I ; r" , (1) (1^) I,. Ii. B,, as Mad., $7, (2) (1898) I. L. B,, 26 Calc., 2S9. 
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Musammat Bhagwati^ on trying to obtain posEession of the 1903 
property conveyed to her, found herself opposed by Banwari 
Lalj son of Shankar Lr^b who was jndgnieEt-debtor in the decree 
obtained by Mnsamiiiat Mohiui. in pnrsuanee of which, as already 
stated, a portion of the hoas-3 was brought to sale and. purchased 
by Ifusammat MohinL She accordingly instituted an ordinary ' 

suit for dispossession of Shankar Lai and other persons, who, she 
alleged, were in collusion with Iiiin in refusing to deliver posses- 
sion. All tliG defendants, except certain pro formd defendants, 
put forward as an answer to the plaintiff^s claim, that she w^as a 
representative of the decree-holder and that as she did not obtain 
possession of the property purchased within three years, she was 
not entitled to file the suit and that section 244: of the Code 
of Civil Procedure operated as a bar. The court of first instance 
holding that the suit was barred by section 244, dismissed it. 

The lower appellate court, also taking the same view> held that 
the suit was barred. 

Section 244 lays down that questions arising between the 
parties to the suit in which the decree was passed or their 
representatives, and relating to the execution, discharge or 
satisfaction of the decree or to the stay of execution thereof 
shall be determined by order of the court executing a decree 
and not by separate suit. 

It has been held by a Pull Bench of this Court, Gulmri Lai 
V, Madho Ram (1) following a Pull Bench judgment of the 
Calcutta High Court, Ishaii Ohunder Sirhar v. Beni Madhub 
Sirhar (2), that the term ^^representative’^ as used in section 244 
of the Code of Civil Procedure does not mean only the legal 
representative of a judgment-debtor, i.e. his heir, executor or 
administrator, but that it means his representative in interest, 
and includes a purchaser of his interest who, so far as such 
interest is concemecl, is bound by the decree. • In' this ease my 
brother Bahebji held, and I think rightly, that every ■ pur- 
chaser of the judgmeat-debtor^s interest, who is bound by the 
decree, is a representative of the judgment- debtor within the 
meaning of the section, whether he is a purchaser under a 
private' sale from, the judgment-debtor or -a purchaser ■ at i, - 

{!) (1004) I* J 4 ] R*, Ail, Mf. ^ m (189#) L U m We., m * , ' _ ; ■ -v,. 
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compulsory sale^ held in executioB of a decree obtained agaiESt 
the Judgment-debtor. He could see no distinction in principle 
between the case of a purchaser at a private sale and that of 
an auction-purchaser provided that the decree in execution 
could be enforced against him* 

By a similar process of reasoning it appears to me that 
a donee from a decree-holder^ if he, should the necessity arise^ 
can enforce the decree in the execution sale^ should be held to 
fall within the category of representatives of a decree-holder 
for the purpose of section 244 of the Code. 

The object of that section, it appears to me, was to provide 
for the speedy determination of any question between the 
decree-holder and the judgment-debtor, should any still be 
left at such a late stage of the litigation between them. A 
decree-holder who has fought out his case, won his decree ana 
carried it possibly into several courts of appeal and who elects 
to buy the property of Ms judgment-debtor which he has put 
up to auction, ought to be in a position to know all that need 
be known about the property. He had ample means in the 
suit and under the procedure which regulates execution to 
jftnd out all that need be known. It is to the interest of all 
that the litigation should be put to an end. Section 244 
places the representative in the same position as the decree- 
holder, and I see no advantage in prolonging the strife by 
giving the decree- holder who has become purchaser a second 
capacity. 

The learned Chief Justice has gone very fully into the 
remaining questions raised in the appeal and I do not see 
that I can wdth advantage add any thing to what he has 
said upon these points beyond saying that I agree with what 
has been said upon them. 

Agreeing with the learned Chief Justice, I wmuld dismiss 
tMs appeal. 

Banerji, J.— The question raised in this appeal is whether 
a suit : by, an auction-purchaser or his representative against 
the judgment-debtor or Ms representative for possession of 
the property sold is barred by the provisions of section 244 
nf 'the Ck)de of fSivil Procedure, ' , ' ' ■ 
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The facts are these : One Mnsammat Mohini -obtained^ on 
the 12511 of March 1891; a decree for the sale of certain hypo-* 
thecatecl propertj^ against Shankar Lai, the father of the jSrst 
defendant. In execution of that decree she caused the pro- 
perty, which consisted of a house and lands, to be sold by auc- 
tion on the 10th of November 1894 and purchased it herself 
in the name of one Bansidhar. The proceeds of the sale were 
sujBScient to satisfy the decree in full, Bansidhar sold the pro- 
perty to Gangadhar, the son of Mohini, and Gangadhar sold it 
to Mohini, who obtained a certificate of sale on the 27th of 
November 1897. Subsequently, on the 20fch of September 
1900, she made a gift of the property to her daughter-in-law, 
the plaintiiF. As iiossession was withheld from the plaintiff 
she brought the present suit against the legal representatives 
of the judgment-debtor on the 1st of September 1904. The 
property claimed being a share of a house and land, other 
co-sharers in it were made defendants pro formd* The main 
defence to the suit was that it was barred by the provisions 
of section 244 of the Code of Civil Procedure and that the 
plaintiff’s remedy was an application for possession under sec- 
tion 318 of the Code. This contention prevailed in the court 
of first instance, which dismissed the suit. The decree of that 
court having been afilrmed by the lower appellate court, the 
present appeal has been preferred by the plaintiff. It is urged 
on her behalf that section 244 is no bar to the suit and that she 
had no remedy under that section. 

There cannot be any doubt that the purchaser of immov- 
able property at an execution sale which has been confirmed 
is entitled to obtain possession of the property. If it is in the 
occupancy of the judgment-debtor or his tenants, the auction 
purchaser may apply for delivery of possession under section 
318 or section 819, as the case may be. Is a question which 
arises under either of those sections a question which may be 
determined ‘^uder section 244? If' it' is so, no separate suit 
will lie. The only clause of that section which can be appli- 
cable 4s clause (c): In order that clause (c) may apply two 
conditions are essential: first, -that the question. 'arises'; between 
the parties to /the suit in which the; decree- -was passed, or 
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1908 their represerttatiyes; and second^ tliat it is a question relating 
execution, discharge, or satisfaction of the decree. As 
regards the first condition it is manifest that the parties must 
be arrayed as decree-holder or his representatiye on the one 
^ ^ side and iuclgment-debtor or his representative on the other. 

JBanerjiyJ. Jo , \ i,-, 

Any question arising between the decree-holder and ms re» 
preseotative or between the Judgmen t-deb tor and his represen- 
tative is clearly not a question within the purview of section 
244. This has been held so repeatedly that I deem it unneces- 
sary to cite authorities. I may refer, however^ to the cases 
of Baynor v. The MussoojHe Bcmh Limited (l)| Magan- 
lal Y. DosM Midji (2). in which it was held that a dispute 
between the judgment-debtor and his own representative is 
not a, question which may be determined under section 244; 
and Gout Mohun y. JDincinath (3), in which the Calcutta 
High Court held that the section does not apply when a 
question arises as to the execution of a decree between two 
persons each of whom claims to be the representaiive of the 
decree-holder. 

It was held by a Full Bench of this Court in Gulmri Lal 
y. Madho Bam (4) that an auction-purchaser of the in- 
terests of the judgment-debtor, who is bound by the decree, 
is his legal representative within the meaning of section 244. 
Therefore, when a question arises between the judgment- 
debtor and the auction-purchaser of his nterests it is a question 
between the judgment-debtor and his representative and is 
consequently not a question which may be determined under 
that section.^ The basis of the decision in Kalian Singh y, 
Thahur Das (6), namely, that the auction-purchaser being the 
representatiye of the judgment-debtor, section 244 applies 
cannot in my humble iiidsfment be held to be sound. Tt m 
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the decree does not award possession. It is only in his 
capacity as auction-purchaser that he can apply for and obtain 
possession. In this respect his position is no better and 
should be no worse than that of any other purchaser. The 
fact that the decree-holder has purchased the property is, as 
observed in the Ifull Bench case of Sabhajit v. &'i Gopal 
(1), a pure accident. Although the same person may be the 
decree-holder and the auction-purchaser, he fills two different 
capacities, and it is in the latter capacity only that he can obtain 
possession. It was held by their Lordships of the Privy Council 
in Mahahir FersJmd Bingli v. Maonaghten (2) that a mort- 
gagee decree-holder who purchases the mortgaged property at 
auction with the leave of the court is in the same position as any 
independent purchaser, and sections 318 and 319 of the Coda 
of Civil Procedure make no distinction between a decree-holder 
auction-pui’ohaser and any other auction-purchaser. I may 
also refer to article 138 of the second schedule to the Limitation 
Act, under which a suit may be brought by an auction-purchaser 
for recovery of possession within twelve years from the date of 
the auction sale. In that article no distinction is made between 
different classes of auction-purchasers. I fail to appreciate the 
reason for holding that if the decree-holder happens to purchase 
at an auction sale he has a shorter period of limitation for obtain- 
ing possession than any other purchaser. In my judgment all 
auction-purchasers, whether they are decree-holders or not, and 
whether they purchased under a mortgage decree or under a 
simple decree for money, are in the same position as regards 
recovery of possession of the property purchased by them and 
that it is only in their capacity as auction-purchasers that they 
can obtain possession. The question, therefore, which arises under 
section 818 or 319 of the Code of Civil Procedure is not a ques- 
tion between the parties to the suit or their representatives and 
cannot be determined under section 244. In the present case 
the plaintiff cannot at all be regarded as the decree-holder. The 
decree , itself was never assigned to her. It was the property 
sold by auction which was transferred to her by gift by the 
auction-purchaser. , Under that transfer she acquired no interest 
<1> (1894) I. L. H., 17 AH, 222, (2) (1889) 
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Bhaswati in the' decree itself and in no sense can it be said that she is 
the holder of the decree or the representative in interest of the 
decree-holder qtid the decree. Even, therefore, if it be assumed 
Sanerji, j, that a distinction exists between the ease of a decree-holder pur- 
chaser and any other purchaser (though in ray judgment no such 
distinction exists) that distinction cannot be held to apply in 
the present suit. 

I am further of opinion that a question between the auction- 
purchaser or his representative and the judgment-debtor or his 
representative relating to delivery of possession is not a question 
“ relating to the execution, discharge or satisfaction of the decree ” 
within the meaning of section 244, clause (o). Upon the judgment- 
debtor’s property being sold and the amount due und'^r the 
decree being realized the decree is fiillir evAmifo/l j i 


BJtJfWAEX 


ALLAHABAD SERIES. 


101 


I 


VOL. XXXI.] ALLAHABAD SERIES. 101 ^ 

that decree-holder happens to be the auction-purchaser jgog 

the property purota;ed by him may be regarded as the pro- *r 

i V f.o.y ” . *■ BHAais’Axi 

ceeds 01 the sale or the traits of the decree. Tne proceeds of the 
sale coE.sist of the purchase money for which the property was 
sold and it is the amount of this purchase money Avhich the £ctaei^i 7 
decree-holder obtains as the fruits of the decree. If he pur- 
chases the property he does not get it as an equivalent of the 
amount of his decree but he has to pay the purchase money, 
and he may do so, either in casli or by setting it off against the 
amount of liis decree. In the present case the property was 
sold for Es. 400, whereas the amount of the deci-ee was Es. 87 
only. The purchaser had to pay the purchase money in cash 
and she got the property, not in lieu of the amount of her 
decree but for a much larger sum. The purchase of the pro- 
perty can, therefore, in no sense be regarded as acquisition of 
the fruits of the decree, and failure to obtain possession of 
the property cannot affect the decree itself. Even if the 
decree be one for sale upon a mortgage, and a sale takes 
place in pursuance of it, delivery of possession to the purchaser 
is nob made under the decree. Section 83 of the Transfer of 
Property Act, which lays down what a decree for sale should 
provide, does not direct that possession should be delivered to 
the purchaser. So far, therefore, as the purchaser is concerned 
he does not obtain possession by virtue of the decree and the 
question of delivery of possession to him is not one relating to 
the execution, discharge or satisfaction of the decree. That the 
Legislature intended that a purcliaser at auction sale may obtain 
possession by means of a suit" is manifest from article 138 of 
schedule II of the Limitation Act, to which I have already re- 
ferred. That article makes no distinction between the case of 
a decree-holder purchaser and that of any other purchaser. I can 
find no legitimate reason for holding that if a decree-holder 
happens to purchase the judgment-debtor’s property he should be ^ 

in a worse position than any other purchaser. I am, therefore, of 
opinion that a decree-holder auction-purchaser, like any other ; . : ; 

auction-purchaser, is entitled to claim possession, not only by an 
application under section 318 or section 3 19, but by suit j 
that he has alternative' remedies, one of the rbcaedi^ being a ■ ^ 

^ , ' . '"v , : ''A., " :vr,.A ’ ‘.a 
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snmmary application for possession^ and that section 244 is not 
a bar to such a suit and does not apply to such an application. 

The course of rulings in this Court has^ until recently^ been 
to the efiect that there is no appeal from an order under sec- 
tion 318 and that such an order is not one under section 244. 
In Narain Singh v. Pargash (1), Dhunda v, Diirga (2), 
Ghvlam Shahbir v. Divarka, Prasad (3) and Baboo Luohmee 
Narain v. Baboo Bhairow Pershad (4) it was held that no 
appeal lies from an order for delivery of possession to an auction 
purchaser. The same view was taken by the Calcutta High 
Gomt in Bhimal Das v. Ganesha Koer (5) and Mahomed Mosraf 
Y. Habib Mia (6). The contrary opinion was expressed in this 
Court in Kalian v. Thalmr Das {!), to which I have al- 

ready referred. That was a very unfortunate ease. The plain- 
tiff as purchaser at an auction sale held in execution of a mort- 
gage decree applied for delivery of possession under section 318, 
The court of first instance rejected his application as time-barred. 
On appeal the District Judge held that the application was not 
beyond time. From his decision an appeal was preferred to the 
High Court, being First Appeal from Order No. 50 of 1898. 
The High Court held on 6th August 1S9S that no appeal lay to 
the District Judge and restored the order of the court of first 
instance. Thereupon the auction-purchaser brought a suit for 
possession and obtained a decree in the courts below. The High 
Court on appeal held that the suit was not maintainable and was 
barred by the provisions of section 244 of the Code ,of Civil 
Procedure. The reason for this decision was, as I have pointed 
out above, that; according to the decision of the Full Bench in 
Qvlzari Lai v. Madho Ram (8), the auction-purchaser was 
the representative of the Judgment-debtor within the meaning 
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between the judgment-debtor and his representative and did not igos 
therefore come within the purview of section 244. With great “Bniowlxi” 
deference, therefore, I am Unable to follow this ruling. The „ «• 

, Bama.view^'^was: Ii^e^ the same learned Judges. in SJmo Warain ; I .Baii.: ; 

V. Mur Muhammad (1) reversing the decision of my brother :Ban^% J, 
in that case^ reported- in I. L. E., 29 All. 436. The 
case of Kalian Singh Thalmr DaB'-was referred.. to; and follow- 
ed^ and reference was also made to two. recent decisions .of the . 

High Courts at Calcutta and Madras and to^ the decision of their 
Lordships of the Privy Council in Prosw^'no Kumar Sanyal y. 

Kali Das Sanyal (2), The case in the Calcutta High Court 
which was referred to is that of Madhmudtm Das v. Oohind 
Pria Ghowdhurani (3), but that case is irreconcilable with the 
decision of the same Court in the earlier cases of Mohun 

Bania v. Bhagohan Dm Pandey (4) md Kishoin Mohun May 
Ohowdhry y. Ghunder Nath Pal (5'^ an 1 was not followed in 
the recent case of Mahomed Mosraf y. Eabib Mia (6). In the 
case last mentioned the purchaser was the decree-holder and the 
assignee from him applied for possession under section 318. It was 
held by Buett and Mookeejeb/JJ., that section 244 did not 
apply and no appeal lay. The case of Madhusudan Das y* 

Qobind Pria Ghowdhurani (7) was referred to but was not 
followed. I may observe that the learned Judges who decided the 
case oi Madhusudan Das Y. Qobind Pr ia Ghowdhurani them- 
selves felt some difficulty in holding that the question related to the 
execution, discharge or satisfaction of the decree and they did not 
refer to the earlier rulings on the point. In Kattayat Pathumayi 
T* JRaman Menon (8), the other case referred to, the learned J udges 
(BENSOKandEHASHYAMAyYAHOAB^JJ.,) 'doubted the correct*^ 
ness of the view they were adopting, but felt themselves bound 
by previous rulings on the point. The same, was Mn. case with . , ^ 
Sandhu.Y, Husain (9). In that case the learned Chief Justice 
(Sir Abhold White), expressed the opinion ^ that the question ' /' 
could not be regarded as one relating to the execution of the 
decree. These cases, therefore, so far from supporting the con- 
tention of the respondents, are against them. ; Asfontha decision , 

(1) ' (1807) I. A R., m AIL, 7% (6) (1887) 1. B, M m, ’ , ‘ ''' ' 

(2) (1892) I, B. B,,m Cal0.,,683. (6) (1904) 6 0..,B. .T., 740. ^ >■' 

(3) (1899) I. B. E., 27 Calo., 34, t7) (1899) Z 'A Gale., 34. ‘ - , - ' :■ 

(4) {1889)BB, B.,9CaIe.,0O2. , {$) {1902) B M»4^740| '‘-hi;’’'"'"- . 

' ' (W4) B B. B;* 28 ‘ ^ ' 
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of tlie Priyy Goancil in Prosunno Kumar Sanyal v* Kali Das 
(Ij, that was a case ill which the Jadgment-debtor sued 
to set aside a sale on the ground of frauds the defendant being 
the decree-holder* It was conceded by counsel that the question 
was one under section 244 and their Lordships held that it was 
80. They do not lay down any general rule, but only express 
approbation of the fact that the courts in India have not placed 
a narrow interpretation on the provisions of section 244. That 
ruling does not, in m/judgment; justify the application of those 
provisions to cases which do not fall within their scope and pur- 
view. The only other cases to which the learned counsel for the 
respondent has referred are Kesri Narain v. Ahul Hasan (2), 
in which iny brother Knox expressed the opinion that an appli- 
cation under section 818 is an application for execution and Moti 
Lai V. Makund Singh (3), in which an application for delivery 
of possession was held to be an application to take a step in aid 
of execution. For the reasons I have already stated I am unable 
to agree with those decisions. 

In my judgment the plaintiff^s suit is not barred by the pro- 
visions of section 244 of the Code of Civil Procedure. I would, 
therefore, allow the appeal and setting aside the decree of the 
lower appellate court, remand the case to that court for trial of 
the other questions which arise in the case. 

Aikman, J. — The que.stion for decision by this Full Bench 
is whether a decree-holder who has purchased property at a sale 
in execution of a decree for money or the assignee of such a 
decree-holder can maintain a suit against the judgment-debtor 
or his representative for possession of the property, or whether 
such a suit is barred by the provisions of section 244 of the Code 
of Civil Procedure. 

There is no doubt that a purchaser of property sold in execu- 
tion of a decree Lor money, whether he be the decree-holder 
himself or an outsider, can, after he has got a certificate under 
section 316 of 4he Code, apply to the Court under section 318 to 
be put in possession. If for some reason he fails to get posses- 
sion in this way within three years from the date or grant of the 
certificate, there is equally little doubt that a purchaser, other 

(1) (1892) I. h.\K, 19 Calc., 683. (2) (1904) I. L. B., 26 All, 865. 

, I :-V. i^) I. U K>, Id Ail, 477. 
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their represeHfcatii^es, and next, it must relate to the execution, 
discharge or satisfaction of the decree. I fully agree with the 
reasoning on which my brother Bahebji bases the conclusion at 
'which ha has arrived, nameh^^, that a suit by a decree-holder pur- 
chaser, or his assignee fulfils neither of these requirements. 

Although the case in I. L. E., 27 Calc., 34, is against tie 
appellant, the learned Judges who decided it admit that ^ the 
matter is not so clear^ and there are at least three decisions of that 
Court which are in favour of the appellant. I refer to the cases 
in I. L. E., 26 Calc., 629 ; 1 C. W. N., 658, and 6 C. L. J., 749. 

There are decisions of the Madras High Court which are 
against the appellant. But even in that Court doubt has been 
thrown on the propriety of these decisions. In I. L. E., 26 Mad., 
746, the learned Judges say If the question was not already 
settled by more decisions than one of this Court and of the Calcutta 
High Court, we should entertain considerable doubt as to whether 
proceedings taken by a purchaser to obtain possession of the pro- 
perty purchased could be regarded as ^ relating to the execution, 
discharge or satisfaction of the decree’ within the meaning of sec- 
tion 244, Civil Procedure Code, when such proceedings could not 
possibly afiect the execution, discharge or satisfaction of the decree. 

Again in I, L. E., 28 Mad., 87, Sib Aehold White, C. J., 
observed ; If the matter were res integra^ I should be disposed 
to hold that the question is not one relating to the execution, 
discharge or satisfaction of the decree.” 

There are cases in this and other Courts in which it has been 
held that an application by a decree-holder purchaser to be put 
in possession of the property he has bought is an application to 
the Court to take a step in aid of execution within the meaning 
of Article 179 of the Second Schedule of the Limitation Act. 
The learned counsel for the respondents relied on these cases, 
which do, to some extent, support the view taken by the lower 
courts in this case. But I agree with my brother Banebji in 
doubting the propriety of the view taken in these cases. 

An application by an independent purchaser to be put in 
possession is certainly not^ an application to take'a step in' aid of 
execution, and I do not see why such an application by a decree- 
holder who has purchased should be deemed to be a step in aid of 
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execution. He has got the fruits of his decree when the title to 
the property vested in him. 

With all deference to the learned Judges who have expressed 
a different opinion, I agree entirely with the judgment of my 
brother Baseeji and with the order which he proposes to make 
in this case. 

Geiffin, J.— In a decree for sale on a mortgage, there is no 
provision for delivery of possession to the auction purchaser. 
The Court executing the decree cannot go beyond its terms unless 
it is expressly empowered by law to do so. Such a power is con- 
ferred on the Conii by the provisions of sections 318 and 319 of 
the Code of Civil Procedure. On the facts found in the present 
ease the decree-holder auction-purchaser might have applied to 
be placed in possession, under the provisions of section 818 and 
section 319 of the Code of Civil Procedure. If he did not so apply 
or if his application was unsuccessful, he could, in my opinion, 
fall back upon his title and sue for possession. That title he de- 
rived not from the decree, which, in so far as it was a decree for 
sale, had expended its force, but from his purchase. Under Arti- 
cle 138 of schedule II to the Indian Limitation Act he could bring 
his suit within twelveyears from the date of the sale. Neither in 
the Code of Civil Procedure nor in the Indian Limitation Act is 
there any distinction drawn between a decree-holder auction- 
purchaser and a stranger auction-purchaser. 

I would therefore concur in the order proposed by my bro- 
thers Baeeeji and Aikman. 

By THE CoTTET. — In view of the decisions of the majority of the 
Pull Bench the order of the Court is that the appeal be allowed 
and the decree of the lower appellate court be set aside, and, 
inasmuch as that court decided the case upon a preliminary point 
and the Court has overruled it upon that point, we direct that the 
appeal be remanded to the lower appellate court under the pro- 
visions of section 662 of the Code of Civil Procedure, with 
directions that it be reinstated in the file of pending appeals in 
its original number and be disposed of on the merits, regard be- 
ing had to the order of the Court in this case. The costs of this 
appeal wiU abide the event. 

Appeal decreed. 
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pasties).* ' , 

Act {Local) Wo, II of {Agra Tenancy Aot)i sections Zi, 57, 179, 199«« 
Stdt hy zmMtidarfor ejeetmsnt of tenant and suhlessee^^^Ajopeal^Juris^^ 
diction, 

A aamindar sued fco eject one of liis occupancy tenants and also certain 
sub-lessees to whom the occupancy tenant had sub-let part of his holding 
for buiidiug purposes. Seld that this was a suit falling within section 31 
{%) of the Agra Tenancy Act, 1901, and an appeal from the decree therein 
lay to the Commissioner and not to the District Judge. 

This was a reference by the District Judge of Saharanpuih 
The facts of the case appear from the ibllowiag order. ^ 

In this case a conflict of Jurisdiction arises; and m it appears 
doubtful whether the appeal is cognizable in the Civil or Eevenue 
court and how the appeal is to be disposed of having regard 
to the provisions of the N.-W- P. Tenancy Act which give rise 
to thecouflictof jurisdiotioii; I submit the record to Honourable 
High Court under section 195 of the N.-W. R Tenancy Act 
read with section 193 of the Act and 617 of the Civil Procedure 
Code together with the following statement of the reasons for 
my doubt. 

The suit in this case was brought under section 57; clauses 
(b) and (d)j and sections 31 and 63 of the Kent Act.- 

‘^Plaintiff sued as a zamindar for the ejectment of defendant 
No. 1; his occupancy tenant; on the ground that defendant No. 

1 had sublet his land permanently for building purposes to the 
remaining sis defendants. Defendant No. 1, among other 
objections; raised the point that the claim was not cognizable by 
a Eevenue Court; but no issue was framed by the I^ower Court, 
and the point was not pressed and no question of jurisdiction 
was decided. , . . , _ 

On the other hand appellant has also appealed - against the . 
‘amount of compensation; which is a matter’ which can only be 
appealed to this court. 

The Honourable. High Court is therefore asketlipr/ a dliw- - ^ 
, tion as to which court sh-mlcl eiilertaiii this appeal.. 
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Pandit Mohan Lai Nehru, for the appellant. 

Mr. J. Simeon, for the opposite party. 

Stanley, C.J., and Baneeji, J. — ^This case has been referred 
to us by the learned District Judge of Saliarauptir under the 
provisions of section 196 of the Agra Tenancy Act, the leatned 
Judge having doubts as to whether an appeal preferred to him lay 
in the Civil Court or in the Eevenue Court. The suit out of which 
the reference arises was brought by a landholder against a tenant 
and sub-lessees from that tenant. The plaintiff’s allegation was 
that the tenant, who is the first defendant, had no power to grant 
sub-leases to the other defendants, and that by granting the leases 
the tenant had not only contravened the provisions of the Tenancy 
Act but had also done an act detrimental to the land and inconsis- 
tent with the purpose for which it was let. The suit was deserihed 
in the plaint as one under sections 57 and 31 of the Tenancy 
Act. Section 57 of that Act provides that a tenant may be 
ejected on any of the grounds mentioned in the difierent clau-es 
of the section. The ground mentioned in clause {cl) is that the 
tenant had sub-let or otherwise transferred his holding in 
contravention of the provisions of the Act. Under clause (6) a 
tenant may be ejected on the ground of any act or omission 
detrimental to the land in his holding or inconsistent with the 
purpose for which it was let. If the suit is only against the 
tenant on the ground specified in clause (6) it seems to us that 
an appeal would lie to the District Judge from the decree of the 
court of first instance under section l77 of the Act, it being one 
of the suits included in schedule IV, group B. But where the 
suit is for ejectment of the tenant and his transferee on the 
ground mentioned in clause (cZ) of section 57, it is a suit under 
the second sub-section of section 81 of the Act and is one of 
the suits mentioned in group C of the fourth schedule. An 
appeal in such a case lies to the Commissioner under section 179. 
The question is whether the present suit is one of the descrip- 
tion mentioned in group B, No. IS, or in group 0, No, 18. In 
our judgment the suit was one under section 31 (2), being a suit 
in, which the land?holder sued for the ejectment of the tenant 
and, his sub-lessees on the ground mentioned in clause (d of 
'sectioh 67. The fact of the sub-lessees being made parties to tto 
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suit clearly indicates that the . suit is one of the description men- 
tioned above. It is not a suit for the ejectment of the tenant 
on the ground of the commission of a breach of condition by a 
sob lessee or on the ground of any act done or omission made 
by such lessee^ as mentioned in section 64 (1) (ct). Therefore 
the only section under which the suit in this case could be brought^ 
and was brought, was section 31 (2). An appeal from the 
decree in the suit lay to the Commissioner. 

We find that ao appeal was preferred to the Commissioner 
but he returned the memorandum of appeal on the ground that 
a question of proprietary title was raised. On this point we are 
unable to agree *with the learned Commissioner, inasmuch as the 
first defendant, the tenant, never denied his tenancy and never 
claimed proprietary right in the land within the meaning of sec- 
tion 199 of the Act. What he claimed w^as that under a custom 
prevailing in the locality he had a right to transfer his holding. 
This was not a question of proprietary title and section 199 did 
not therefore apply. In our judgment the appeal ought to have 
been heard by the Commissioner, and we accordingly direct that 
the petition of appeal be returned by the District Judge for 
presentation in the Court of the Commissioner. 
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Before Mr* Jmiice Micharde and Mr* Justice Griffin, " ' 

0OPAL FEASAD abd anotheb (DsFaKDAKTS) BADAL SINGH and 

OTHBES (PBAIFTirrs).* 

Ffe*em;pUon^ Wajih-uhar^— Contract for period of settlement^Bffeot of 
expiry of period of settlement pending snit for pre*emption. 

JBr4(? that in tise case of a salt for pre-emption based upon a contract 
embodied in the wajih-uharz the rights of the plaintiff remained unaffected 
by the fact that the period of the current settlement expiied during the 
pendency of the suit. Janki Frasad v. Isliar Das (1) and Earn Gopal v. 

FiariLalX^) distinguished, 

Thbee suits for pre-emption were filed by the plaintiff Badal 
Singh against the appellants in respect of three sales, dated 4th 
May 1906, 27th June 1906, and 27th August 1906, respectively, : 

• First Appeal No. 91 of 1908 from an order of H, David; Judge, . ' 

of tlie Court of Small Causes, Cawnpora, exeroising powers of a Subortoate' , v . f - . : - , 
Judge, dated the SStb of May 1908. , ■ 

, (1) {1899)' I. 81 AIL, 874. , (2) (1899} Lt.R,. 81 M-t 441, 'V' 
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The defence to all the suits was tliat the wajib-ul-ars oa 
which the suits were based was the record of a coatraot and 
that the period of settlement for which it was prepared ha - 
expired. The Court of first instance (Munsif of Akhars-n.-) 
accepted the defence and dismissed ail the suits. On appeal 
the Subordinate Judge held that the period of settleinest ti^d 
not expired at the dates of the sales nor at the date of tlie in-u~ 
tution of the suits, although it had expired before the suits wi re 
decreed, and set aside the decrees of the Munsif and remandeu 

the eases for trial OB the ineiits. 

The defendants vendees appealed. 

Dr. Tej Bahadur Sapru, for the appellants, contended that 

the pre-emptor must have a subsisting right at the date of the 

decree and it was not enough that he had a right at the date of 
sale or the date of institution of suit. He referred to Janhi 
Prasad v. Ishar Das (1) and Bam, Qopal v. BiaH Lai (2).^ 

The plaintiff must show that the contract embodied m the 
wiih-Mbwa was still subsisting. Here the wajb-ul-ars had 
ceased to be operative. 

Pre-emption was a restraint on alienation and sliouki not be 
extended beyond the period for which there was a {wntraeu. 
The pre-emptor could not claim the sympathy of the Court or 
any equity in his favour. 

Munshi Q&vind Prasad, for the respondent, was not called 

upon. . 

Eiohaeds and Geifpin JJ.-This and the ^connected 
appeals arise out of pre-emption suits. The idaintiff claims on 
foot of the uoajib-ul-ars. It has been found by both the courts 
below that the wajib-ul-ars records a contract and not a custom. 
The court of first instance dismissed the suits upon the ground 
that the period of settlement for which the loajib-ul-ars was 
prepared had come to an end. The lower court found that the 

imjib-ul-ars was still in existence at the dates of the sales.^ In 

the present appeal it has been urged on behalf of the defend- 
ants vendees that inasmuch as the settlement, and therefore the 
contract,, had come - to end before the time at which a decree 
could be given, the plaintiff's right to pre- empt must fail. For 
(1) (1889} I. If. B., 21 AH., 874. (2) (IS®®) J- 
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BKHAEI BHABTHI (Puechaseb) ^?.,BHAGWAK 0IR AKB OShbei . . 

:/■■■■ ■ {Decbee-hobbbbs).^ 
dcf Fo, IV i>f 1882 (Transfer of Tro;periy Aci)^ seoiiom 88 mi 90 -— 

hosier holding a decree for sale on a morigage and also a simple momg 
decree against the same Judgment-deht or - Sale in execution of eunibincd 
decrees not uni aw fnl. 

Where a decree-holder holds both a decree for sale on a mortgage as well 
as a simple money decree against the same jadgment-dehtor it is not nnUwful 
for him to bring to sale the mortgaged property in pursuance of an applica- 
tion that it may be sold for the realization of the amounts of both the 
decrees. 

This was aa applicatioa to set aside a sale held ia executioa 
of a decree. The decree-holders held a mortgage-decree aad 
also a simple moaey decree agaiast the same jadgmeat debtor. 
They inexecation of their simple moaey decree attached the 
property which was subject to the mortgage. They afterwards 
prayed that the property may be sold in executioa of their mort- 
gage-decree, aad au order was passed accordiagly. Before the 
sale was held, however, they asked the Court to sell the property 
-for the realization of the combi aed amounts of both the decrees 
and the Court granted the prayer. The sale was held on the 11th 
of November 1907, and the property was purchased by Behari 
Bharthi, the appellant. The judgment-debtor applied to set 
aside the sale, and the Subordinate Judge granted the application. 
The auction-purchaser appealed. 

Mr. A, H- 0. HantiiUon, for the appellant, contended that 
a joint sale for the amounts under the simple money and 
mortgage decrees did not contravene the provisions of section 
99 of the Transfer of Property Act. The decree-holdens had 
already instituted a suit under section 67. Moreover the objec- 
tion was not raised at the time of sale and should not be 
entertained now. He referred to Odjraj'fiiati Teorain v. Aifebctr 
Husain, (1). 

The Hon’ble Pandit Sundar Lai, for the respondent. The 
application to set aside the sale was made before coufirmiltion 
when purchaser’s title was not complete. It could only be 
completed when the sale was confirmed. The sale had taken 

• Mftt Appeal No. 46 of 1908, from an order of Maul* Bakhsh, Subordittato 
Judge of Sabaranpur, dated the 214th of March 1908. 

(1) (1906) L Ifc B., 29 All., m 
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plac&iD. GOBtraveiitioB of soofiioii 99 of the Transfer of Property 
Act and was void. 

Eichauds and Geiffin^ appears that the decree- 

holders held a mortgage decree as well as a simple money decree 
against the same jiidginent-debtors. An application was made 
for the attacliinent and sale of the mortgage property in execu- 
tion of the money decree. The property was attached, but no 
sale took place. The decree-holders then applied to sell the 
property in execution of the mortgage decree, which was a decree 
absolute for sale of the mortgaged property. While these proceed- 
ings were pending and before the sale was held, the court was 
asked to sell the property for the realization of the amounts of 
both the decrees. The property was then sold and was purchased 
by the appellant, Tvho was not a party to either of the decrees. 
An application was then made by the Judgment debtors to set 
aside the sale. The court below was of opinion that the sale 
was null and void on account of the order for sale to realize the 
amount of both the decrees. The court below seems to have 
been of opinion that the provisions of section 99 of the Transfer 
of Property Act were contravened, and refused to confirm the 
sale, without deciding the other grounds of objection put forward 
by the Judgment-debtors, Hence the present appeal. It seems 
to us that the court below did not realize that there had been a 
decree absolute for the sale of the mortgaged property. Section 
99 of the Transfer of Property Act is as follows : — 

^^Wiiere a mortgagee in execution of a decree for the satisfac- 
tion of any claim, whether arising under the mortgage or not, 
attaches the mortgaged property, he shall not be entitled to bring 
such property to sale otherwise than by instituting a suit under 
section 67, and he may institute such suit notwithstanding 
anything contained in the Code of Civil Procedure, section 43.^^ 
In the present case the decree-holder had instituted a suit under 
section 67. In our opinion there was nothing irregular in selling 
the property for the amounts of the two decrees. Mr. Sunddr 
Liil who appears for the respondent has been unable to cite any 
authority, for the proposition that ''such sale is ^ irregular. We 
allow this, appeal, set aside the order of the -'coiirk'below,, and‘^ 
remand the case irnder the provisions ^_pfsection756^!o,f the Code 
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of Civil Procedure, for determination of the remaining otyeetions. 
The appellant will have his costs of this apjieal. Other costs will 
be dealt with by the court hearing tlie appeal. 

■/ ca%S' ririnandi’fl. 
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KISHORl LAL, (Depend i?, 


penMkire oit ceremony-^Mode of carrying on IminMS-^ImUlU^ to gim 
iaU of ado^Uon^IneomMent and coniraiUtortj omdemB^J^moHoo for 
each litigant to omm Ms o;pponent to he cited as a witness. 

Where the question on an appeal was whether his chumlto he the Bdopt&d 
son of an illiterate pardanashin widow lady had been estaMisIiecI hy the res* 
pondent, who lived in her house and was the manager of her business consist* 
ing mostly of zamlndari and money dealings, " and on whom the burden of 
proof rested. 

Meld by the Judicial Committee (rev ersing the ' High 

Court) that having regard to the coatmdicllono^waen the principal wit* 
nesses examined on the respective sides on almost every important point | 
the improbabilities of the respondent’s story j its inconsistency with the 
conduct and action of the principal parties concerned, as well as ’with the 
mode in which the business of the firm was conducted and carried on • the 
suppression of documents 5 the non-appearance of the respondent as a wit» 
ness at the ;trial to explain, if he could, the many circumstances which 
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Allahabad^ which reversed a judgment and decrees (7th Feb- ^gos 
riiary 1902) of the Court of the Subordinate Judge of Aligarh. """kisso^* 
: raised on these appeals - was- whether ' - Iiab - 

the respondent Channi Lai W’as validly adopted by a lady named aHU] 5 rsri LAn. 
Musammat Lachohho as son to her husband Dwarka Las, 

The facts of the ease are sufficiently stated in their Lordships’ 
judgment, 

Chunui Lai from 1891 until July 1899 used to manage the 
lady’s business which consisted largely of zamindavi and money 
.dealings, On 29th July 1899 Musammat Lachchho executed'^, 
deed of endowment of certain property^ and two powers of attor- 
ney to enable mutation of names to be made of the endowed 
property. In these documents Chunni Lai also entered his own 
name as her adopted son. The deed of endowment was regis- 
tered and in consequence publicity was given to the claim ad- 
vanced by Chunni LaL His adoption wms immediately challeng- 
ed by the appellant Kishori Lal^ a reversioner to the estate of 
Dwarka Das expectant on the death of his widow, who on 22ad 
September 1899 instituted a suit (out of which arose appeal 47 of 
1907} against Musammat Lachchho and Chunni Lai, mainly for a 
declaration that the latter had not been validly adopted. 

In defence Chunni Lai filed a written statement in which he 
alleged a formal adoption in the year 1877 made with the per- 
mission of Dwarka Das^ and also pleaded a custom validating 
an adoption by the wddow of a Bohra]Brahmin even without her 
husband’s authority, On 1 9th March 1900 a written statement was 
filed purporting to b© the written statement of Musammat Lach- 
chho. She obtained information of this some months later and 
on 29th December 1900 presented a petition repudiating the 
written statement already filed and denying that she had any- 
thing to do with it. On 2ad January 1901 she filed a written 
statement in which she denied that she had ever adopted Chunni ; 

Lai, that her husband had ever given her authority to adopt, and 
that the Bohr a Brahmins were governed by a custom which valid- i 
ated an adoption without authority from the husbaud. ' 

On 24th December 1900 the suit out of which arose appeal \ 

46 of 1907 was instituted by Chunni , Lai against .Musammat 
Laohchlio for a_ deolaralion of , the validity, of his adoption and for ^ ' 
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possessioti of tho esLate of Dwarka Das * and ta that suit Kisliori 
Lai was added as a defendant. Both dcfeiidaiils danied iliafc Ike 

adoption had ever been made. 

The t^vo cases were heard together. 

The Subordinate Jiiage decided that CluiiiDi Lai liad nut l>een 
adopted in fact ; that Dwarka Das had not given aiiy authority 
to adopt ; and that the custom set up was not proA-ed. He Avas 
of opinion that OhiiDni Lai and his father Maya LatHj we e oiiH 
karindas (agents) of Miisammat Lachchho who had all along 
held possession of the estate. In accordance with these fmdiiigs 
he made decrees granting Kishori Lai the relief claimed. i)y hiin^ 
and dismissing Chunni Lal's suit with costs. 

Obunni Lai appealed from both decreeHo the High Coui't 
and the appeals were heard by Sib J. Stanley^ C. J.. and Bok- 
KITT, J,; Avho came to the conclusion that Dwarka Das had given 
his wife authority to adopt and that she had in pursuance of that 
authority validly adopted Chunni Lal^ and as a result decrees 
were made reversing the^decrees of the Subordinate Judge, dk* 
missing the suit of Kishori Lalj and granting Clmoni Lai posses- 
sion of the property in suit. 

In the course of their judgment the High Court made the 
folloAving remarks which are alluded to by their Lordships of the 
Judicial Committee :— 

Tixe learned Subordinate Judge coinmenfcs upon tbo fact tkat Chunni 
Lai himself did not come into ^the witness box, la this case a most objec- 
tionable practice which has become prevalent in these Provinces was adopted 
by the defendants. It has become a not uncommon practice for a phuntiff 
or defendant, as the case may be, to summon as his or her witness the oppofito 
party. What the object of so doing is it is diiHcalfe to see, unless it be to Imd 
the opposite party to keep out o£ the witness box until tbr» case for his 
adversary is opened. Such h practice is obviously objectionable, A party 
should have the opportunity of presenting his case to the court in whatever 
way he may consider most favourable. This he cannot well do if he is first 
subjected to what amounts to a cross-examination at the hands of tlie plc'ider 
of the opx^osite party. There is also thisUihger that a witness so summoned 
tmy not be called at all, and so his case having already closed ho is doprived 
of the benefit of his evidence unless the court permit lus examination at that 
stage of • the case. In the present case Chunni Lai though Bummomi by 
the opposite party was not called as a witness* We should always 
such circumstances be disposed before determining an appeal to dircet the 
examination of a party who has been so summoned and not cftllcd as a wllhOM 
and whose ■eyidonoe might bo most material* We should have done so In tho 
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present case ; but for tbe fact that we are abundantly satisfied upon tbe evi- 
dence which has been adduced as to the side upon which truth lies. We 
therefore have no t thought fit to put the parties to the delay and expense 
which would bo consequent upon an adjournaient of the case.” 

And after a full examination of the whole of the evidence in Oettoti Lae, 
the case they concluded their judgment in the following 
terms : — 

We have then the following facts, -as it seems to] us, clearly establislied, 
namely, that Chunni Lai lived with Musammat Lachchho from the time] of 
the alleged adoption, that his marriage ^i-ndjaneo expenses were defrayed at 
the expense of Musammat Lachchho, that the dastliaim ceremony of^his son 
was likewise defrayed at her expense ; that as adopted son he was appointed 
her sarlarahhar in 1S91, that in some suits and bonds he is described as adopted 
son, that he has been managing her property since the death of his brother 
Beokaran, that he took part in the ceremonies connected with the dedication 
of the temple at Soron and in the ^oU ceremony twofyears later on, and that 
in the tamliJcnama by which the temple was endowed there is an express 
recital of his adoption and of the permission given by Bwarka Das to Musam- 
mat Lachchho to adopt. In addition to all these matters we have the evidence 
of a great number of respectable and well* to-do persons, caste^fellows and 
others, who testify to the fact ot the adoption, and amongst others, Kashi 
Earn, the undo of Chunni Lai, who is himself a reversionary heir of Bwarka 
Bas, on the same level with Kishori Lai. This evidence appears to us to 
be overwhelming and decisive. It outweighs any inference which might be 
drawn from the fact that Chunni Lai was known by some persons at all events 
as the son of Maya Ram andjwas not known to have been adopted as a son of 
Bwarka Das, and from the fact that upon adoption mutation of names was 
not ejected in his favour, hut the property left in the ostensible ownership of 
Musammat Lachchho. The desire to have a son in tbe case of a Hindu is 
strong, and it is highly probable that Bwarka Dis, who had married a young 
wife, no doubt in the hope of having a son, when he was disappointed in this 
hope would have given permission to his wives to adopt . The delay in carrying 

out the adoption does not appear to us unnatural as the learned Subordinate 
Judge seems to suppose. Musammat Lachchho, a young woman, might not 
unnaturally desire to retain control of her husband^s property as long as 
possible and no inference unfavourable to the adoption can be drawn from the 
fact that she delayed the adoption for so many years. We are inclined to 
think that the key to this litigation is to he found in the answer alfeady 
mentioned which Musammat Lachchho gave to a question in cross-examina- 

tion and that answer is !-«.«Chunul Lai has acted against my wishes and I can 
toll him this to his face.*^ Evidently there was a quarrel between them, and 
Musammat Lachchho, who is illiterate and probably not an over conscientious 
or truthful woman, judging from her evidence, determined to undo what she 
had done and repudiate the adoption. Possibly slie thought that after the . j 
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On these appeals 

De Grv/yther, K.O. and £. Dube, for the appellant contended 
that on the evidence the adoption of the respondent by Musam- 
mat Lachchho was not proved. They pointed oat tliat up to the 
year 1888 there was no trace to be found in any document of 
the adoption alleged. Musammat Lachchho had remained in 
possession of the estate, and was still in possession : her name 
had remained recorded as owner notwithstanding the alleged 
adoption, and still appeared as owner in the Collector’s registers j 
and the business continued to be carried on in her name and for 
her benefit. The first mention of an adoption was to be found 
in a bond dated 16th June 1888 which purported to iiave been 
executed in favoai\of Musammat Lachchho and “of Chunni Lai 
her adopted son.” This wms followed on I7ih December 1890 
by three similar bonds executed in renewal of bonds in favour of 
Musammat Lachchho alone, being a date subsequent to the. year 
of the alleged adoption. In later years there were a few other 
ti’ansaclions of the same nature ; and attention was called to the 
fact that as Chunni Lai, his father Maya Ram, and his brother 
Deokaran wmre managing the business for Musammat Lachchho 
they could at any time have obtained the insertion of Chunni 
Lai's name in certain renewed bonds without either her know- 
ledge or consent ; aud it was in evidence that tliat was se in the 
case of the deed of endowment from the registration of which she 
first came to know that Chunni Lai claimed to bo her adopted 
son. It was also the case that on every occasion from 1892 to 4th 
March 1899 when Chunni Lai had to give his parentage in public 
he invariably described himself as the son of Maya Ram, where- 
as if he had been in fact adopted ho would have,'de,scribed himself 
as the son of Dwarka Das. Chunni Lai himself h.id not given 
evidence at all j important documents in his possession had not 
been produced j and many things that required e.xplaiiatiou by 
him remained unexplained. Had the adoption been on the 
scale and as numerously attended as alleged it would have been 
an event well remembered in so small a place as the village 
where it was said to have taken place, and there would have been 
accounts of the expenditure, which would have been large, yet no 
such accounts were produced. Reference was made to the 
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illiterate, the widow of one Dwarka Das, deceased 
the permission or by the direction of her husoaiit 
bef n-e his death, the respondent, Ghanm Lai, as 

burden of proving the adoption rested on bun. 

on rath most positively that she ever adopted 
The Subordinate Judge held that the evidence sho 
been adopted, and decided against him. The Id 
ded in his favour. The case is a most perplexm; 
difficulty which their Lordships have found in 
confident conclusion on the point on which tho c 
differed, does not arise so much from the direct c 
the evidence of the witnesses examined on beoai: 
tive parties, as from three matters for the latter i 
respondent is entirely responsible, namely , (1) 
tion of any account-book containing items relatii 
ses of the ceremony of adoption, which, if his ^ 
the truth, took place in the small village of T 
prolonged and somewhat ponapous 
were 

ledgers wMeh were in 
and (3) his non-appear 
Subordinate Judge, though 
a party were p 
tively 
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feasted; (2) the suppression ot taree ...... 

his^ the respondent’s, custody and keepings 
anee as a witness at the trial before the 
h several transactions to which he was 
proved to have taken jilace, which called impera- 

' on him for an explanation. ^ 

As to this last matter, it would appear from the judgment o. 
the High Court that in India it is one of the artifices of a wea < 
and somewhat paltry kind of advocacy for each litigant^ to 
cause his opponent to be summoned as a witness, with tho design 
that each party shall be forced to produce the opponent so 
summoned as witness, and thus give the counsel for eacli 
litigant the opportunity of cross-examining his own client. 
It is a practice which their Lordships cannot help thinking all 
judicialtribunali ought to set themselves to rondor as abortive 
as it is objectionable. It ought never to bo permitted in the 
result to embarrass ijudicial investigation as it has done in this 
instance, ’ 

The relations subsisting between Musammat Laehohho 
and ..the , different members of the respondent’s family, the 
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circumstances under wtichj and the mannei’in which, her business 
was carried on and her affairs managed, make the three above- 
mentioned facts all the more significant. 

Dwarka Das, a resident of the village of Thulai, in the Dis- 
trict; of Aligarh, died in the year 1864 possessed of considerable 
movable and immovable property situate in this and some 
neighbouring villages, leaving his two widows, Musammat Ja- 
soda and Musammat Lachchho, him surviving. He was a child- 
less man. Musammat Jasoda, who was much the elder of the 
two widows, died in 1863. Musammat Lachchho, who had only 
been married in the year 1852, is still alive. Dwarka Das had 
a relative, a first cousin once removed, named Maya Earn, who 
at one time lived in the village of Punner, not far from Thnlai. 
He was by Dwarka Das appointed agent to help in the manage- 
ment of the latter’s affairs. After the death of Dwarka Das, 
Maya Ram continued to act as agent for the widows, and the 
survivor of them, Musammat Lachchho, up to the time, of his 
own death in the year 1891, residing with them for a portion of 
that time, and always [taking his food where he did his work. 
Maya Earn had three sons, Deokaran, the eldest, Moti Earn, and 
Ohunni Lai (the respondent). Deokaran was associated with his 
father in the management of the estate, and after his father’s 
death continued to manage it up to the time of his own death in 
the year 1891, when the management was taken up by Chunni 
Lai, aided by Eadha Kishau, who was appointed to assist in the 
business about six or seven years afterwards. Eadha Kishan was 
married to the daughter of Deokaran, is the attorney of the res- 
pondent, superintends this litigation on the latter’s behalf, and 
must therefore be privy to the suppression of the evidence above 
referred to. •> 

On the 23rd April 1880 Musammat Lachcho executed a power 
of attorney in the widest possible terms, appointing Deokaran 
her attorney, empowering him (amongst other things} to institute 
and defend suits, receive rents, grant leases, release any debt, 
obtain in her favour any bond relating to money dealings, and 
" to have the same registered, or to execute any bond on her be- 
half, or file in or take back any document from any court. The 
endorsement ott; this instrument describes her occupiation »S 
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“zamindari and money dealings.” From documents put in 
evidence by the appellant, it is plain that Musammat Laolicho 
had money dealings with her customers in large amounts. 

This business of hers appears to have been carried on in a 
portion o£ a house called tae haveli nouse or kothi. At first Deo- 
karan, like his father, took his meales in the kothi} and for a time 
apparently lived there. Subsequently Musammat Lachchho gave 
the site of a house for Feokaran, or had a house built for him, 
and from the time the house was built, father, son, and their 
families lived in it. The respondent, however, has lived in the 
lady’s house for the last 25 or 26 years. 

The mode in which her business was carried on was this : all 
moneys due were recovered and received by, and all disburse- 
ments made through the hands of, the agents, and as remuner- 
ation they received a certain share of the profits of the business, 
and were responsible for the loss of capital employed. This is 
"clear from the uncontradieted evidence of Ganga Prasad, one 
of the appellant’s witnesses, and from the extracts from the 
diaries filed on the latter’s behalf. He states : — 

** I used to com© to examine tlie accounts kept by Maya Earn, Deokaran 
and Jai Singb , . , , Maya Earn bad 2, then 24 and, at tbe time of bii 
de&th, 8^ roe^ars. The amount of one rozgar is Bs. 600. and profits are 
received on account of it. First tbe interest due to tbe banker is paid ojf, 
and then tbe profits are paid. If there is a loss, its amount is recovered from 
them (gumaMas)* If there is a deficiency in tbe principal, it is mado good, 
Deokaran bad 2, then and then 3 rozgars, Gb unni Lai bad 8| rozgan, as 
also Lacbman Das, There were seven extra • Cbunni LaFs 

sister was married to my maternal uncle's son. Her marriage took place In 
another bouse given by Lacbcbbo. Tbe money for expenses was received 
from Lacbcbbo on tbe condition that tbe same would be deducted from Msya 
Earn and Deokaran* s , There are two sorts of account booki 

viz., (l) those relating to tbe business carried on by [the] proprietors alone, 
and (2) those relating to rozgars* . * , , Lacbcbbo also bad two siti of 
account books of tbe sort mentioned by me." 

The extracts from the rosnamefiaa (day-books) put in evi- 
dence by the respondent strongly corroborate this witness’s evi- 
dence. 

This mode of doing business necessitated the keeping of two 
sets of books,, (1) daybooks containing the receipts and expen- 
diture for each day, and (2) ledgers in which the principal and 
her agents were respectively debited and credited, with the 
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proper^sumsin the separate accounts of each. Without these ledgers jqos 

it is impossible to ascertain who ultimately bore the burden of “W 

T . t Kishobi 

any expenditure recorded in the day-books* As far as the books Lab 

produced are concerned^ there is^ therefore^ no proof whatever Chfn^i Lae*. 
that the expenses of Chunni Lai’s marriage were really borne 
by Lachchho. She herself ^ays she advanced the money for the 
marriage and that it was disbursed. If the ledgers were pro- 
ducedj this matter would most probably have been cleared up. 

That ledgers existed is established by the admission of the res- 
pondent himself. In the year 1894^ he instituted a suit in the 
joint names of himself and Lachchho against one Kunj Lai. On 
the 14th January 1895^, a list of documents was produced with 
the plaint. It is signed by Radha Kishan as agent for Musam- 
mat Lachchho, and contains the following item : — 

Eight account books, i,e.^ 5 day books and 3 ledgers from Sambat 1920 
to Sambat 1950, relating to the plaintiff’s business,” 

No ledgers whatever have beea produced in these actions 
by the respondent, and only two day-books. The only witness 
who purports to account for their disappearance is Kadha Kishan 
who verified this list. He deposes as follows 

** The goods and property of the hotM (firm) are in Chunni Laps posses- 
sion. ..... My pay is Bs. 100 a year. I wrote the account books and 
performed the court business. I saw those account books also^which were at 
the time prior to my entering the service. I did not see the account books of 
the time of Dwarka Da®. I have seen the accountibooks from sambat 1929, I 
might have seen some account books of the time prior to this also. I saw 
them in the Tcothu The /jij«?e?^.house is called Jcotlii, 

His examination was continued on the following day, when 
he again returned to this subject and deposed: — 

** The account books, in reference to one of which I made my statement 
yesterday, were in existence. They were in that very house in which Chunni 
Lai lived. How I hear that they are missing. Perhaps they might be locked 
up, * , , , . The account books w^ere filed in connection with the case of 
Kunj LaL I do not recollect the period for which the account books were 
filed. They were sufoseqxmntly taken back f rom t be court and had been kept 
in the i ' 

The only rational coucliisi on which can be drawn from this 
testimony is that evidence of a most important character has : ■ ^ 

been deliberately suppressed by the respondent,. That fact, , . 

coupled with his non-production as a witness, covers his. <3ase with 
euspicion. The account books which ha.y6 -been-, produced, 
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1908 however, cover the period of his alleged adoption in the year 1877. 
'"' lrT|»TTn BT' '* ™^st, if it took place, have attracted the attention of almost 

IiAn every inhabitant of the small village of Thulai, and involved 
CHTiHsi'LAs, considerable expense. The accounts put in evidence on both 
sides are most detailed in character. Petty items of expenditure 
down to a fraction of a rupee are duly recorded under many 
heads. Having regard to the well-known habits of the. people 
of India, as well as to the mode in which the business of this 
firm was carried on, it is inconceivable that, if this ceremony of 
adoption ever in fact took place, an account would not have been 
kept of expenditure incurred in respect of it. Yet there is only 
one item (a disputed one J of Es. 5 in the accounts produced in 
which the word “adoption” is mentioned. It occurs in the 
middle of the items relating to the marriage of Chnnni Lai in 
the year 1878, and, in their Lordships’ opinion, plainly refers to 
this latter event. Many witnesses have been examined on both 
sides. They are of somewhat the same class and character — 
zamindars, money-lenders, persons accused of serious crime 
though not convicted, inhabitants of the village of Thulai and 
the adjacent villages; numbers of them of the same brother- 
hood, some of the same gotra as the respondent, many mere 
cultivators. They flatly contradict each other on almost every 
^ important point. Several of the respondent’s witnesses not only 
prove that Dwarka Das before his end gave permission to his 
wives to adopt a son|and gave directions to build a temple to his 
memory ; but, with a vividness of recollection which is almo.'^t 
supernatural, purport to repeat the very words used by him for 
tlmt purpose more than half a century before they themselves 
spke. Others, again, purport to describe the most minute details 
of the ceremony of adoption, and to repeat the very words used 
■ , ; by Maya Earn when he gave over his son, then 9 or 10 years old, 

to Lachchho and placed him on her lap, though that event must 
1 have occurred close on 26 years before the evidence was given. 

In addition, many of the respondent’s witnesses dejjose that, 
on the occasion of the dedication of the temple built by Lachchho 
near a place called Soron to the idol Dwarka Dhish, certain re» 
iigious ceremonies were performed by Ohonni Lai, because he 
; was the adopted son of Dwarka Das, while almost as many 
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■''witnesses^ of the appellant— mcladiug the' 
priest of the temple^ Gopi Nath, who was present both at the 
ceremony of pratisMJia (the placing of the idol in the temple 
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hAIi 

for the first time) performed in 1883, and the Miamib ceremony chunki Lai. 
performed in 1893 — proved that both of these ceremonies were 
performed by Laohebho herself, because Ohunni Lai was not the 
adopted son of Dwarka Das, and that invitations to these cere- 
monies (two of which were produced) were sent out in the name of 
Dwarka Das, not in the name of his son, as they would have 
been had he been adopted. The inhabitants of Thulai examined 
on the appellant’s behalf denied that such a remarkable ceremony 
as that of the adoption described ever took place in their village, 
while the members of the brotherhood and others examined on 
the respective sides proved that Chunni Lai passed and was 
known amongst his brotherhood and neighbours as the adopted 
son of Dwarka Das, or the son of Maya Earn, his natural father, 
and not the adopted son of Dwarka Das, according as they were 
examined for the respondent or appellant. It is impossible to 
reconcile these conflicting statements on any theory of the 
defective memory, or failing powers of observation, of the 
several witnesses who thus contradict each other. The only 
safe guide to follow in such a case is that afforded by the 
action and conduct of the principal parties concerned, 
and the contents of the documents produced. If Chunni 
Lai was adopted in the year 1877, as alleged, he became the 
absolute owner of the considerable property, movable and im- 
movable, of which Dwarka Das died possessed, Musammat 
Laohohho being only entitled to her maintenmce out of it ; yet 
down to the time he began to quarrel with her (save in certain 
matters to be hereafter specially dealt with^ not only did be 
never exercise the rights of an owner over the property, but he 
did not even assume the airs of ownership. He came to age, 
according to the Hindu Law, when he was 16, i.e., about 1883, 
and according to the Indian Majority Act, 1876 (No. IX of 
1875), about 1886. Yet, after he reached the age of manhood,' , ' v 

he continued for years to act as paid agent over the estate-— , - ' \ 

which, if he was adopted, was his own— at a salary the same in . ’ : , ! 
a,monnii as his father received, namely, 3| wsfifcws. Musamjnat 
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Lachchho has coEtinued down to Ihe present to be the registered 
"^Krs H O B r ^ owner of all the real property belonging to Dwarka Das in the 
LAii IcJiewats of the several villages in which that property is situated, 
Chttnki Lax. Chunni LaPs name appear in any hhewat^ and 

then he is registered as the cultivator of a certain giwe^ and is 
described^ not as the adopted son of Dwarka Das^ but as the son 
of his natural father, Maya Earn, The income from these sev- 
eral villages was recovered and received by Masammat 
Lachchho in her own name, through the hands of her several 
agents, including the respondent. 

It is not suggested that there was any agreement or arrange- 
ment that she should be permitled to remain registered as owner 
of these lands and act in all respects in that character. The 
respondent, in his written statement filed in the first action, says 
her name was caused to be entered simply to console her.^^ 
From a time, however, long prior to the adoption down to a 
recent date, she carried on this business of a money-lender. It 
may be fairly presumed that it was lucrative, else she would have 
abandoned it. Maya Ram, Deokaran, and Chunni Lai were her 
agents foi that purpose. Yet, though several documents con- 
nected with this business were given in evidence, in none of 
them of an earlier date than the 15th Judy 1888 does the 
respondent's name appear, or is any mention whatever made of 
the adoption. 

That, however, is not all. In corroboration of those of the 
appellant's witnesses who stated that Chunni Lai passed and was 
known among his brotherhood as the son of Maya Earn, his 
natural father, aud not as the adopted son of Dwarka Das, a 
deposition made by him was put in evidence, from which it 
appeared that in a public court in December 1892 he deposed on 
oath that his name was Chunni Lai and his father^s name Maya 
Earn. On the 7th January 1898 he signed a vahalatnama^ 
executed in a pending suit, in which he described himself as son 
' of Maya Ram. Again, on the 15th July 1888 he signed a .dmiJar 
^document, drawn up and executed in a suit instituted by himself, 
which contains a similar description. A fourth document, poss« 
M ibly the most significant ■ of all, was also given in evidence, 

namely, a list of biddings at a public auction held on the 21st 
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October 1895^ at which he pnrchased some property for Es. 1^200^ 

"" 'iK which he is desGribecl ' as Ohniiiii Lai, eoa of ■ Maya ■ 

It may be that the significance of these descriptions can^ as was 
contended on bis behalf, be explained away ; but if so, the 
explanation should be given by the respondent himself upon 
oath, and he has abstained from giving it. As they stand, un- 
explained, they are inconsistent with his case, and support on this 
point the evidence given on behalf of the appellant. 

It is, however, contended on the respondent's behalf that the 
several documents now about to be referred to discharge the 
burden of proof which rests upon him, and establish the fact of 
his adoption. 

It is necessary to examine them in detail. 

The first four are me ney-bonds executed in favour of Musam- 
mat Laohchho and Ohunni Lai, who is described as the adopted 
son/^ not of Dwarka Das, but of Lacbchho. The consideration 
for two out of the four is a previous debt due to Laohchho alone. 
The first in date may be taken as a sample of the others. It is 
a hypothecation bond, dated the 16th June 1888, executed by 
Jamna and Lekha, two sons of Man Singh, deceased, for a sum of 
Es. 800 due to Musammat Lachchho, wdfe of Dwarka Das, and 
Chunni Lai, adopted son of Musammat Laohchho aforesaid.^^ 
It is witnessed by Kadher Mai, one of the respondent's witnesses, 
who, in reference to it, deposed that it was written under Deo- 
karan^s supervision ; that it was not read out to him ; that he 
thought the bond was made in favour of Lachchho ; and that the 
bond at the time of its registration was not read out by the sub- 
registrar to the executants, one of whom (Jamna) appears to be 
illiterate. 

The fifth document is a petition dated the 8th June 1891, 
purporting to have been presented on Laohchho^s behalf by her 
pleader Lokman Das, praying that her adopted son, Cbunm 
Lal/^ might be appointed her sarbarahhm\ It is signed by 
Deokaran as her mukhtar on her behalf. Like the four preceding 
documents, it is altogether his work. Lokman Das, her pleader, 
was examined, and stated that Lachchho never came to him on 
any occaBion, and there is nothing to show that the contents of 
any one of these documents were ever brought -to her knowledge, : 
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j 9 og In the month of February 1893, after the death of Deokaran, 

'~~Z a suit was instituted in the name of Musanimat Lachouho against 

Las one Gajadhar Singh to recover the amount of a promissory note, 
CHVNNi Lab dated the SObh December 1889, executed in her favour by Qaja- 
dhar Singh and his father, Chet Ram. The pleaders for her in 
that case were Lokman Das and Jogindar ITath. The latter 
states that Chunni Lai gave him instructions and came to iiim 
to look after the case, and that Lachchho never came to him. 
The defendant in his written statement raised, on information 
and belief, the defence that the plaintifi could not recover, as 
she had adopted Chunni Lai, and that all tlie_ property ^of 
Dwarka Das, of which this note was part, vested in him. The 
statement or reply, if any, filed in answer is not in the record, 

. but from the judgment of the Subordinate Judge of Aligarh it 
would appear that the defence put forward on Lachchho’s behalf, 
presumably on Chunni Lai’s instructions, was that she had 
adopted Chunni Lai as tlie son of her late husband, but that, 
notwithstanding this adoption, she had been and was in posses- 
sion of the money-lending business inherited by her from her 
late husband, and the decision was to the efi’ect that it was 
clear upon the evidence that the plaintiff was herself in posses- 
sion of the money-lending business, and that, as o-wner in pos- 
session as well as the promisee of the note, she v as entitled to 
sue. A good deal of suspicion attaches to these proceedings. 
They appear to disclose something like contrivance on Chunni 
Lai’s part to get upon the record an admission of his adoption 
which would not affect the result of the proceedings. Had the 
suit failed, Lachchho would possibly have heard of the failure, 
but she would most probably know nothing of the averments 
contained in the pleadings. From first to last the efforts of 
Chunni Lai and his brother Deokaran seem to have been 
directed to bind Lachchho by descriptions of Chunni Lai as her 
adopted son, introduced into instruiaents upon the operation of 
which that description could have no effect whatever, and which 
would probably never be known to her. 

The only other doeuments with which it is necessary to deal 
at length are (1) those connected with a suit which purported 
: ; . ‘to be instituted on the 12th November 1894 in the names of 
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Musammat Laolichho and Channi Lai, described as “adopted jgog 
son of Dwarka Das,” against one Kunji Lai and Duli Chand 
to recover possession of a shop in the market town of Hathras Lah 
part of the estate of Dwarka Das, in which a compromise was Lai. 

entered into, and (2) those connected with a grant of land made 
to endow the temple erected by the widow to the memory of her 
husband, at Soron, because these are the only documents whose 
contents there is any evidence to show were brought to the 
knowledge of Musammat Lachchho. In the suit against Kunji 
Lai and Duli Chand, Lokman Das was again the pleader for 
the plaintiffs. He is not able to state whether he was instructed 
by Chunni Lai or some other agent of Lachchho’s. The claim 
contains averments that : — 

** In kis lifetime Dwarka Daa was in proprietary possession and enjoy® 
meat of tke said skop, and since kis deatk Musammat Lackckko, plaintiff* 
ka» been in proprietary possession and enjoyment tkereof for about 40 years 
and Cknnni Lai, plaintiff, who is joint witk her, has been in possession and 
enjoyment of it since tke time of kisjadoption,” 

A compromise was arrived at to the effect that the plaintiffs 
should obtain a decree for possession, the defendants to obtain 
proprietary possession of the house on paying a lump sum of 
Rs. 1,500, with interest, within a certain time, and the costs of 
this and of a preceding suit instituted by the widow alone for 
rent not to be recovered. 

This compromise was embodied in a memorandum entitled 
“Chunni Lai and Musammat Lachchho, Iplaintiffs, v. Kunji Lai 
and Duli Chand, defendants.” It is signed by Chunni Lai, 

Duli Chand and Kunji Lai. It does not contain, in the body 
of it, any reference whatever to the fact of adoption, and except 
that the plural “ plaintiffs ” is once used in it instead of the 
singular “ plaintiff,” it might, as far as its language is concerned 
have been drawn up between Lachchho alone and the defend- 
ants. This memorandum was filed in Court, and a decree in the 
suit was on the 13bh May 1895 made upon the basis of it. Before 
decree, however, one Ahmad Husain, an officer of the^Munsif’s 
Court at Hathras, went to the village of Thulai to get the com- 
promise verified by Musammat Lachchho. He says that he read 
over and explained to her the contents of the memorandum, bat , 
on cross-examination he admitted that he did not remember . ; f.’ . 'r 



im% wtetker any mention ox the adoptioti was .made. ' UEiess m 

read pat the title and emph asised the plural plaintiffs, there is 
■ i;<ATi ' nothing ■whatever in the document to suggest to Liaohohho that 
CpvKW iAi.* she was not suing in this suit, as she bad in the previous suit sued, 

’ ‘ ' for rent in her own name and in her own right. In this latter 

suit she was defeated, not on any non-joinder point, or because 
she was not owner, but solely for the reason that the agreement 
to pay rent for the shop had not been satisfactorily proved. 
Ahmad Husain states he drew and signed an attestation clause 
on this document— -in which it is stated that Musammat Lachchho 
“ heard and understood the contents” of the compromise— -and 
duly ateted the same. It purports to bear her mark. And 
the names of Kanhai Earn and Eadha Kishan are signed as 
witnesses. Kanhai Earn was not examined. Eadha Kishan 
swears that « the written statement ” {presumably the compro- 
mise) was read over to her, and that she put her mark to it. 
He says nothing about her ha'ving understood it, or about its 
having been explained to her. On that evidence it is, in their 
Ijordships’ opinion, impossible to hold that Musammafc Lachchho 
was fixed with the knowledge that Chunni Lai was joined with 
iier in the suit as the adopted son of Dvvarka Das, or that he was 
se described on the record. 

The documents in the case on which the respondent most 
strongly relies are those connected wdth the endowment of the 
temple at Soron. They are three, in number; (1) A tamlik- 
nama bearing date the 29th July 1899; (2) a special power of 
attorney dated the 8th August 1899; and (3) a special power of 
attorney dated the 10th August in the same year. They each 
purport to be executed by Muaammat Lachchho and Chimni Lai 
who is described in each of them as the adopted son of Dwarka 
Das, and made a party to them in that character. 

. The tamliknama contains many long and complicated reci- 
tals, and amongst others the following.;— 

According to the custom of my caste and the memliers of my brother^ 
hood mi uudeif, lawful authority aad hy the permission of my hnahand, I 
■■ " ; ■ ' ’"adopted to him Chunni I*al during bis minority and 'made him bis ntxmmmr, 

, ■; .after -^performing' religions' ceremonies and carrying out the in jiinet ions of 

' ■! • ' ■. ■ ,41|o Hindu law. .He (Chtinn! M) haa now attained majority and ho life* 

;J ‘ Jointly .,with-*^'m» and/loohi .A^ter^all tho-Aff»h‘» wlating to fch« ealaie of 



Dwarka Das. In accordance with the will of my hnshand, Ij the Maiammat, ; igos 
constructed at Soron, at the place where the Hindns perform worship, 
daring the minority of the aforesaid Chunni Lai, a pacca stone building 
called Kunj at the cost of Es. 50,000, under the supervision and management 
of Maya Earn, the natural father of the aforesaid Chunni M 5 and in Sambat COVXXI La,!. 
1940, 1, after Chunni Lai, one of the ezeoutants, had attained majority, 
installed therein Ihakur Dwarka Dhish Maharaj after performing the 
•gratishtlia ceremony according tojthe principle of , the Hindu law.” 

Tlie documeat then proceeds to declar 
that the Thakar tlierein named shall 
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■0, in its operative part, 
remain in proprietary pos- 
session of the landed property therein d escribed, in order to pay 
thereoat his salary, and have the temple at Soron cleaned and 
kept in repair, &c. By the first power of attorney EadhaKishan 
is appointed attorney to proeate a mutation of names in the 
registry in respect of this property so dedicated, and the second 
power of attorney is to somewhat similar effect. Masammat 
Lachchho in her evidence admits that she had built this temple, 
desired to endow it, and executed a deed for that purpose in 
favour of Thakarji, the deity named in it. She, however, posi- 
tively denies that the deed was ever read over to her. She must 
have beea about SOjyears of age at that time, and she says her 
sight was dim. She admits that the registrar came to her house 
about the deed. She says that she sab behind the curtain, and he 
outside it ; that he asked her if she had executed a deed in favour 
of Thakurji, and she replied yes ; that he questioned her about 
the property she had given over^to Thakurji, and she told him it 
was the property of Jahangirpur and Tor. She says that the 
deed was not read out to her by any of those present when she 
witnessed it, that she asked them to have it read out to her, and 
was told it would be read out afterwards. She further says that 
the registrar did not read it out, but merely told her it was a 
deed of gift to Thakurji. If this account be true, it is obvious 
that nothing occurred to call her attention to the statements in 
the deed concerning Chunni Lai’s adoption, 'and in the face of 
her evidence it is incumbent on the respondent to establish con- 
clasively that these particulars of the deed were brought to her 
notice before he can in any way rely upon them as admissions as 
against her. The. deed was tendered for registration, and before 
its registration the sub-registrar in Hathras caEod- upon Jber ip 
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order to verify it. In his certificate he states that she “ admitted 
the completion and execution of this document after hearing and 
understanding the same.” He was examined as a witness. His 
evidence is rather extraordinary. He does nob deny that she 
was inside the curtain and he outside, but he says that he read it 
over to her word for word ; that his clerk also read it over to 
herj that he asked her if she understood the document word for 
word j that she replied, “ I executed the document and I have 
understood it ” ; that she then added, Chunni Lai is my adop- 
ted son ” ; that he said to her, what was the necessity of making 
mention of adoption therein, and that she replied, '• I have made 
mention (of it) herein to make the matter more secure so that no 
dispute may arise in future.” He admitted that he had not 
noted down that Lachchho had told him she had made the adop- 
tion. This witness'proves rather too much. His clerk, who is 
alive, was not examined. His busin-essjwould naturally be to 
find out|if she knew that she was disposing of property by this 
deed, what was its nature and extent, and what was the purpose 
of the disposition. If the respondent’s case be true, his adoption 
had been notorious for 22 years. Eadha Kishan says that he 
also read the vaJealafnama and power of attorney to Lachchho. 
Girdbari L«.l, who was a witness to both this deed and the power 
of attorney of the 10th August, was^not produced. Ram Prasad, 
w;hose name appears on the power of attorney of the 8th August, 
was called j he admitted that he drafted this document and said 
he read it over to Lachchho. He also states that both Lachchho 
and Chunni Lal^said the latter was her adopted son, and then 
makes the extraordinary statement that it was suggested that the 
name of Musammat Lachchho should be expunged. According 
to this evidence the deed was read over to Lachchho three or 
four times, on as many separate occasions by as many different 
persons. Why this repetition ? It is evident that Chunni Lai 
and his attorney, who is charged with the duty of superintending 
this litigation on his principal’s behalf, and is therefore party to 
the suppression of evidence, arranged this entire business. Their 
liordships are not satisfied that the passages of these documents 
dealing with the adoption of Chunni Lai were brought to tlss 
knowledge of Lachchho and their effect explained to her, though 
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the gift and declaration may have been. It was entirely colla- 
teral to the main purpose of the deed thus to record what, accord- 
ing to the respondent, was a notorious fact. Their Lordships 
cannot concur with the High Court that the fact that these or 
any other documents of the like kind containing such collateral 
recitals were registered and acted upon raises any presumption 
whatever that Lachchho was aware of the existence of the recitals 
in the instrument acted upon. 

Of the many suspicious things about these documents contain- 
ing references to adoption, or describing the respondeat as an 
adopted son, one of the most suspicious is the absence of all refer- 
ence to the date of the adoption. For all they disclose, it might 
have occurred at any time between his birth in 1865 or 1866, and 
July 1888. As far as appears in this case, the date of that cere- 
mony was first fixed when the plaint in the second suit was 
filed on the 24th December 1900. The first action that in 
which Kishori Lai was plaintiff) was instituted on the 22nd 
S6]jtember 1899, over fifteen months previously. In this latter 
case, though Chuuni Lai pleaded that he was adopted, he did not 
name any date for the ceremony. Having regard to all these 
facts — the contradictions between the principal witnesses ex- 
amined on the respective sides on almost every important point j 
the improbabilities of the respondent’s story ; its inconsistency^ 
with the conduct and action of the principal parties concerned, as 
well as with the mode in which the business of the firm was 
conducted and carried on; the suppression of documents j the 
non-appearance of the respondent as a witness at the trial to 
explain, if he could, the many circumstances which called for 
explanation from him; and, above and beyond all, the non- 
production of any account of the expenditure at the ceremony of 
adoption — their Lordships think that the most rational and just 
conclusion is this, that the respondent has failed to discharge the 
burden of proof of the adoption which undoubtedly lay upon him, 
that is, that his case is not proven. “ 

Their Lordships will therefore humbly advise His Majesty 
that these appeals should be allowed, the decrees of the High : 

Court discharged with costs, and the decree of the Saboxdinate 

Judge restored. , " 'V, -’;■■■ 
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The respondent must pay the costs of the appeals. 

■ Appeals ctMowed. 

‘Pyhe, Parrott <& Co. 

—T. L. Wilson & Oo. 

J.V.W, 


Solicitors for the appellant 
Solicitors for the respondent 
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bouse in the Budaun district ; that on the death of Miisammat Naji- 
ban, the plaintiff and her sister^ defendant No* 3j became entitled 
to all the property left by the said Musammat in equal shares ; 
that when the plaintiff made efforts to take possession of the 
property and to obtain mutation of names in her favour in the 
Eevenue Court, she found that the name of the defendant No. 1 
had been entered in the revenue papers in respect of a five bis- 
wa zamindari share in mauza Gorgawan under a deed of sale, 
dated 18th February 1902; that the names of defendants Nos. 1 
and 2 were so entered in respect of another five biswa share in the 
said mauza under a waqfnama, dated the 2nd of November 1902, 
and that the names of^all these defendants were entered in 
respect of the remaining property under a deed of gift, dated 26tli 
February 1903 1 that the plaintiff desired to bring a separaLe suit 
in respect of the deeds of sale and gift, the present suit being 
only for possession and mesne profits in respect of the plaintiff^s 
share in five out of ten biswasof mahals mushtaqil and ihti^nali 
in the said mauza Gurgawan and a house named imambara in 
Bareilly, which were in the possession of the defendants Nos. 1 
and 2 as mutawalJis under the said waqfnama and for a declara- 
tion th at the waqfnama was altogether invalid in law. 

The defendants Nos. 1 and 2 contested * the suit on the 
allegations that the plaintiff was not the daughter of Sana-ullah| 
Musammat Najiban’s maternal uncle, and had no right to bring 
the suit ; that the defendants were the sons of the said Sana^ullahi 
and one Musammat Mammi Jan, being the daughter of the said 
Sana-*ullah, was a necessary party to the suit \ that the deed of 
endowment was valid according to Muhammadan law, and had 
been executed by Musammat Najiban of her own free will and 
without any undue influence of any person and while she was in 
full possession of her senses and in proper healthy and the w^qif 
had relinquished her own possession of the endowed property and had 
properly put the mutawallis in possession thereof; that the greater 
part of the income of the endowed property had been assign- 
ed for pious and charitable purposes, and a margin of the profits 
had been left to meet probable contingencies like those of alluvion, ' 
■ diluvion,^ costs of 'litigation and arrears, &c»,‘and that if th - 

fndowmtiit he; held -in valid", and the plaintiff he proved'' to he'.# 
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daughter of Sana-ullah, she could only, claim one out of seven 
shares of Musammat Najiban’s property and that the mesne 
profits claimed were excessive. 

The Court below found that the plaintiff was one of the two 
daughters of Sana-ullah ; that the defendants Xos. 1 and 2 were 
not sons of Sana-ullah, although they styled themselves as such, 
being the sons of one Musammat Dhuman a prostitute, who had 
never been married to Sana-ullab, although living with him; that 
Mammi Jan was not a necessary party, being the daughter of the 
said Musammat Dhuman ; that the donor had built the imambara 
house in which she used to hold majlises (religious meetings} 
during ashra (the first ten days) of muJiarram, and being of a 
charitable and religious turn of mind, used to spend Ks. 1,000 to 
Bs. 1,200 per annum in these majlises and charities, and that 
the waqfnama had been validly executed by her and was con- 
sistent with her religious and charitable ideas ; that the deed of 
endowment was not in favour of the defendants Jsos. 1 and 2 
except in so far as it made them the Mutawallis, and that the 
waqf in the present case was a valid waqf under the Muham- 
madan law. It accordingly dismissed the suit with costs. The 
plaintiff appealed. 

Mr. AUv.1 Majid, for the appellant, submitted that the 
Fatawa Alamgiri was the most authoritative book for Sunni 
Muhammadans. According to it appropriations for reciting the 
Quran were void. Observance of taziadari ceremonies during 
the muharram were not in accordance with Sunni tenets. 
There mast be qwhat (or nearness) between the appropriation 
and the object. If a Sunni Muhammadan were to make a 
waqf for tasiadari ceremonies, there would be total absence of 
gurhat. He cited Baillie’s Digest of Muhammadan Xiawj 
pp. 658, 569, 576. 

It might be good to hold prayer meetings on the anniversary 
of a death, but it was not the general practice to .observe 
ceremonies oh.the anniversary of a birth. The law was that the 
bulk of the property must go for charitable purposes. If this 
was not so, the whole waqf was void. The gist of the evidence 
was that during muharram illuminations took place and, some 
■tweets were distributed. These were not the sort of acts which 
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might be valid. As in that ease, so in this, the waqf contravened 
the rule against perpetuities. Unless it could be shown that all 

the objects of tamadari were valid, the waqf wholly failed. 
The c&se oi Saved Mustafa V. Amina Begam (1) was a case 
relating to waqf made by a Shia Muhammadan. Even there 

the waqf was declared invalid. 

There was a difference between Shia and Sunni lawyers as 
to the definition of waqf ; Amir Ali, Muhammadan Law, 390, 
2nd ed. According to the Shias a waqf must be for pious 
objects. According to Sunnis a waqf must lead to the benefit 
of mankind. The question of the validity of waqf with 
reference to fatehah ceremonies was discussed in Phvd Ghaud v. 
Afehar Far Khan (2), and this was the only reported case 
counsel could find on the point. The learned Judge had not 
found whether in this case there was any purpose of endowment 
pious, religious, or beneficial to mankind according to Sunni 
ideas. He ought to have found whether the sect or religion to 
^hioh the waqif was a party countenanced such observances and 

whether sucb observances were customary . ^ 

So far as the muallad sharif, the celebration of the birth 
ceremony of the Prophet was concerned, it was incumbent on 
every pious Musalman. But the basal difierenee between the 
Sunnis and Shias lay where we came to the position of the fourth 
Caliph. On the whole, according to Shias, the endowment must 
he for pious purposes, which according to the Sunnis must be 
for charitable objects. 

It was also to be seen that the waqf was not certain as to all 
the objects referred to in ib—Fatma Bihi v. The Admeate 
General of Bombay (3). If their Lordships were of opinion that 
any of the purposes of waqf mentioned in the deed was illegal 
the question would remain whether the hulk of the property had 
been dedicated for charitable purposes or not, or whether it was 
a perpetual bequest to the mutawallis in the guise of a waqf. 
The following cases were referred to :-^Phulchand v. Ahhar Tar 
Ehom (4)j Muham mad AhsanuUa v. Amarohand (6) and 

Ahul FaUa v. Bmcmaya (6). 

' /I *5041 , 2 At Ii* J. B>.9 619, ’ C^) (1886) I* Ii* B** 19 

fSl 089611 l9 All* 91Xt (6) (1889) 1. X»* B.# 1^?" 

' V ( 3 ) ( 0 ) (1894) J, 1 >. E., 22 Oslo., 61». 
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A oonsideraliion of this question would render it necessary for looa 

their Lordships to inquire into the total income and expenditure of biba jim 

the endowed property in order to as certain whether the appropria- 

tion made in the deed was for valid purposes or not. According to 
the plaintiff out of a total income of Es. 2,500 after all appropria- 
tions and expenses there was a balance of Rs. 1,500 unprovided 
for in the deed, and this was clearly to go into the pockets of the 
mutawallis. 

Mr. Abdul Maoof ( Mr. B. E, O’Oonor with him), for the 
respondents. The validity of the waqf was attacked on the 
ground that the objects for which it had been made were not 
countenanced by Sunni law and that the persons for the benefit 
of whose souls the endowment had been made were not regarded 
as sacred by the Sunni Muhammadans. Hazrat Ali was 
respected by Sunnis as well as ' Shias, The other three 
Caliphs his predecessors were revered by the Sunnis enly. 
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■ Ifc bad been argued before tbeir Lordships that portion of 
■the ■ appropriation was bad because the object had not been., 
■jDoentioned^' with certainty. . . The words Fdtchcifh fcftrsi ..etc* j ■could 

not mean Fatehahs fur the benefit of all dead souls, A reason- 
able construction was to be put on such language cooYeying the 
wliqif ’s intention?. The language could only mean that the dead 
persons of the donor’s own fannly were referrtd to. Amter AH 
Muhammadan Law^ Vol. 1, 3rd ed. 174. 

There was no uncertainty in the subject-matter, neither in 
the object. The motive was for the good of the poor [IbkL page 
323). Even mere vagueness, if there was any, could not invalid- 
date the whole waqf. The law would hold it valid for all the 
valid purposes enumerated in the deed. Something like the 
doctrine of cy-pT6S it was ^ubmitl6d. would apply* The ca ->0 ol 
Kaleloola v. Naseeruddeen (1) would support the respondents^ 
ca-e better than it would the appellant’s. At page 213 it was 
mentioned that a waqf for fatehahs was valid when made ior the 
benefit of the souls of the saints. Again at page 20G the prac-. 
tioe, the appellant so strongly objected to, was reported to have 
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restricfciog 'the accoiintability of the mutawallis were certainly 
void^ but' so was not the waq£ Here the question could not arise ' • 
whether the whole was a scheme iu disguise for' the benefit of the 
motawallis. 'The donor herself calculated the income of the 
endowed property to be Ea 1,0<)0- The position of the Muta- 
wallis in respect of expenditure from this income was more like 
that of an executor of will. ' Ti?e mure fact that there could be a 
possible surplus left with the miita wallis would not invalidate 
the waqft Tlie whole corpus and so the whole income, together 
with any possible increase or diminution, was the subject-matter 
of the w'-aqf* The case of Muhammad Munawar Ali v. Emu- 
Ian (1) related to the waqf of a Sunni. At page 336 the clauses 
of the waqf are discussed. There a substantial portion of the 
property had not been dedicated for charitable purposes. Here 
the entire property had bpen so dedicated. 

The case of Luchmiput v. Amir Alum (2), would show how 
far fatehahs^ &o., w-ere good purposes for waqf. The word ZJrsas 
defined in Hughes^ Dictionary of Islam^ showed that they w^ere 
ceremonies for the celebration of any celebrated saint of Islam, 

Only a small portion of the income had not been shown as 
specifically appropriated to any of the specific objects mentioned in 
the deed. That was because the up-keep of the estate was expen- 
sive, Portions of the mahals were subject to heavy litigation 
owing to alluvion and diluvion* The extra expenses for all these 
had to be met. The respondents submitted that no portion of the 
income was meant for their personal benefit. The respondents 
also relied on PhulGhand v. Akhar Tar Khan (B),Sayed Mustafa 
V. Amina (4). The original authorities submitted will show 
that the whole waqf could not be set aside simply because an 
nificant portico could be said to be UDauthori: 2 ed. The waqf was 
not bad either on the ground that it was illusory or upon the ground 
that the object-^ were not authorized by Muhammadan law, 

Mr. Abdul Majidf replied, 

Eichaebs and Griffin, JJ.--^TheplaiiitifiPm this suit seeks 
to Bet midea waqf nama^ dated the 2nd of Novemberjl902j exeeu-* 
ted by one Musammati Najiban^ and for possession of a half share 
in property dealt with 'by the waqfnamaj and for mesne profits^ , . 

Cl) (1899) I L, B., U Ml, 829. (3) (1896) I. K B., 19 AIL, 211. ' . ' 

, ^ (2)- (1882) I, Ia, B,, 9 Calc.* 176, (4 (1904) M K I. 6J9, ■ ; , 
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The plaintifif alleged that the execution of the deed was brought 
about by the undue influence of Kalb Husaiuj that Kajiban was 
insane when she executed the deed and that no valid endowment 
had been created (1) because the objects were not legal, and (2) 
because the endowment was illusory and really made for the 
benefit of Kalb Husain and his brother Ataullah, the mutawallis 
appointed by the waqfnama. This appeal is closely connected 
with First Appeal No. 341 of 1906 decided on the 27th Novem- 
ber 1908, and also with another First Appeal No. 340 of 1906, 
which it has been unnecessary for us to de<ade inasmuch aa the 
parties compromised it. The evidence in all these cases was by 
consent read as’evidenoe iu each case. The two connected appeals 
Nos. 340 and 341 of 1906 arose out of suits to set aside a deed of 
sale, executed by Musammat Najiban on the 18th of February, 
1903, in favour of Kalb Husain on the grounds of the insanity 
of Musammat Najiban and the undue influence of Kalb Husain. 
The case of the plaintiff, so far as the plea of insanity was con- 
es rned, completely failed, and we have given our reasons at length 
in First AppealNo. 341 of 1906 for holding that the case founded 
on undue influence has also failed. The court below decided 
in favour of the plaintiff in the connected cases on the ground 
that the transaction came under the provisions of section 16 
of the Oontract Act. But the present suit was dismissed, the 
court below being clearly of opinion that Najiban was not 
insane and that undue influence was not proved. We agree 
with the court below in this finding and we do not think it 
necessary to discuss the evidence, particularly as we have al- 
ready dealt with it in our judgment in First Appeal No. 341 
of 1906. 

There remains the question of the validity of the waqfnama, 
In the court below this was certainly not the main ground of 
attack on the waqfnama, but it was raised by the pleadings 
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me same pious course oi action. All tins clearly appears 
from the evidence. The endowed property, which of course 
includes the imambara, is stated in the waqfnama to be worth 
Rs. 40,000. The landed property exclusive of the imambara 
is worth Rs. 30,000. It appears that the tenants were some 
what unruly and there was considerable amount of litigation 
in realizing the rents. Part of the landed property consisted 
of a share in an alluvial mahal, the income of which was 
subject to fluctuation. The waqfnama is to the following 
effect: — 

u ^iiereas there are a 5 biswa zamindari share in 10' hiswa ^afti &urhh 
ia the village Gnrgawan, pargaaa Aonla, and a >pacca newly built house used 
as Imambara No. in Bareilly near the library, bounded as given below, 
worth Es. 40,000, and I am up to this time in proprietary possession thereof 
without the participation of anyone, I have now in a sound state of body 
and mind without coercion and of my own accord made a wag[f of the whole 
of the said property, ue, 5 biswas of the village Q-urgawan and the house 
used as imambara together with all the original and appended rightSj^ 
zamxndari appurtenances, sir land, groves, collection houses, ahadi^ hasar 
(market), all the sewai items and muajist etc., including mahrt^Ita lands, 
for religions and charitable purposes subject to the following conditions 
and have appointed Kalb Husain, general attorney, and AtauHah, sons of 
{Shaikh Sanaullah, as mutawallu (superintendents) of the endowed property 
and put the said mutawaUis in possession thereof like myself. I shall get 
mutation of names in respect of tho said aamindari share duly effected in 
the revenue department (Court). 

1. The said mutawalli^ should collect rent , and every sum of money 
due in respect of tho endowed property, and pay the Government revenue, 
tho village expenses and the salaries of the servants and out of the remain* 
ing amount of net profits they should pay under their own management 
Eb. 200 annually for the expenses of milad (birth anniversary) of the last 
of the Prophets (may the mercy of God be upon him) and that of Ali Mur» 
taza in the months of Eabi-ul-awwal and Eamzan respectively, Rs, 6G0 for 
the, expenses of making offerings and keeping tmim m honour of 'the' 
chief of - the martyrs, namely. Imam Husain' and Hasan (may peace be on 
them) in the month of Miiharram, and Es. 200 for the expenses of the 
death anniversary of the dead persons and the repairs of ' the Imambarc^^ 

2# , The said muimaUw , shall, in no case, have power to '.sell , or 
. mortgage-’. the endowed property, nor shall the' said “pro, party: be*' liable, to . 
pay the debt due 'by the mm'imMU or, to be sold Iqf anctiour' , 


LjX. 



8. Should the said mntawalli* die wituout appoinuug 
mutaloallU or their representative, a qualified male descendant of the 
present mutawalUs shall be appointed as mutatoaUi; no other person 
shall have a right to be appointed as matamalli. On the other brad 
this order of succession shall remain in force for all eternity generation 
after generation. No committee or society can interfere in the endowed 
property, inasmuch as the profits of the s4d endowed property have been 
dedicated for the maintenance of charitable purposes and ofierings so 
that my name may be perpetuated in this world as well as in the next 
world and my soul benefited in the next world. 

4. All the proceedings in the civil, criminal and revenue courts and 
in the Honourable High Court, Board of Kevenue, Privy Council and all 
the departments in India relating to the affairs of the endowed property 
shall rest with and be taken under the control of the mutawalUa. 

5. I have made the endowed property God’s property from this 
day and divested myself of all proprietary connection therewith. After 
agreeing to the aforesaid conditions, I have executed this deed of endow 
ment, in order that it may stand as authority and he of use when 


Kaub 

Hosaih. 




YOt, ±XXI.] AIAAHABID SEBIES. 14 ? 

the jamabandi, for 1310 Fasli showing the income of the 10 
biswa share for that year. The patwari of the village was examined 
as one of the plaintiff’s witnesses. He stated .that the Govern- 
ment revenue was Rs. 4,537-14-7. That statement was allowed 
to go unohallenged and it was aooepted by the court below. This 
witness farther stated that the village expenses according to the 
account furnished to him by the agent amounted in 13l2 fasli to 
Rs. 2,244-2-9. The village expenses and the expenses of the man- 
agement seem no doubt very high, but we think it very probable 
that for many years the village had been managed in an extravag- 
ant way. Musammat Najiban had been a prostitute and a dancing 
girl. It appears that the whole 10 biswa share had been leased 
out f'lr a term of 14 years from 1878 to 1892 at a rent of 
Rs. 2,000 This would leave only Rs. 1,000 'as the profits of, the 
endowed property. This lease had expired in 1892 and the estate 
is now probably of greater value, but we do not think that there 
would be a very large surplus over and above Rs. 1,000 after 
defraying the pay of the servants and the cost of managing the 
estate. Cinder the waqfnama the mutawallis get no remuner- 
tion for their services and they would of course be justified in pay- 
ing for the services of manager of the property. Taking all the 
evidence into consideration we are clearly of opinion that it can 
not be said that the main object of the waqfnama was to benefit 
the mutawallis under the guise of religious and charitable en- 
dowment. On the contrary there was a dedication of the entire 
property to the objects set out in the waqfnama. 

The only point that remains is the question of the validity of 
the objects of the endowment. The parties are Sunnis and it is 
contended that to endow the property for the purpose of cele- 
brating the milad of Ali Murtaza is not good according to Hanafi 
School, although it is admitted that a like celebration of the milad 
of the Prophet stands on quite a different footing and is valid. 
The appropriation of Rs. 600 to muharram is also challenged on 
like grounds. We have been referred to no authority forbiddiug 
the celebration of the birth of Ali Murtaza. As to the muharram 
expenses, the deed provides for the making of the offerings, ie. 
feeding of the poor on the occasion of the muharram. This is ; 
ojeariy a charitebl® object, and the keeping of tbsi tassias is ia 
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pious aud religious ceremony nob restricted solely to the Shia sect. 
It may be that the mode of observing the ceremony differs in the 
case of each sect, but we are satisfied that in the present case the 
intention of the donor was to continue and perpetuate tbe religions 
ceremonies and charitable works in which she had been engaged 
during her life. The remaining Es. 200 is appropriated to the 
death anniversaries (harsi ammat) and to the repairs of the Im- 
ambara. The latter is admittedly a legitimate object of waqf. 
The contention of the respondents is that the death anniversaries 
{harsi ammat) should be understood as meaning tbe death an- 
niversaries of the members of Najiban’s family, and we think that 
i.u;„ .o n T£.aonnaMA I'nt'.Arnrstation to be nut on the words. We 
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APPELLATE CRIMINAL, 
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Decmher 14 , 


Before Mr* Justice Aihmanmid Mr. Jnstice Karamat Miisain. 
EMPEROR GUT ALL * 

Act Wo. ZZVq/1866 (Indian Penal Code), seoiion %Q 2 .- Murder— Poisoning 

hy dhatiira — Inteyitioifi’^ Knoioledye* 

Dhatara was aaminietered with the usual object of facilitating robbery, 
but in such quantity that the person to whom it was given died in the course 

of a few hours. 

Weld that the person so administering dhatura was rightly convicted 

under section 802 of the Indian Penal Code. 

The facts of this case are fully stated in the judgment ot the 

Court. 

The Assistant Government Advocate, (Mr. W. K. Forter) lor 
the Crown. 

AviTMAvir and Kabamat Htoaht, JJ.~The appellant Gutali, 
alios Ajudhia, has been convicted of an offence punishable under 
section 802 of the Indian Penal Code and sentenced to trauspor- 

■ an offence punishable 


tatbh for life. He has also been convicted of 


• Criminal Appeal No. 932 of 1903. from aa order . of S, B. DanioK 
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nncler section 328 of the Indian Penal Code and sentenced to 10 
years* rigorous imprisonment. The sentences have been ordered 
to run eoncarrently. We have read through the whole of the 
evidence and we see no reason whatever to doubt the prisoner's 
guilt. On the 29tli of May last he attached himself to an old 
man Arjun and his grandson Pam Nath, who had gone to 
Mahaban to purchase an ox. He was previously unknown to 
them. He said that he was a Thakur of Chilikpurwa and that 
he too had come to buy an ox. He remained in their company 
from 2 or 3 gharis after sunrise until after noon* Both Arjun 
and his grandson partook of the food which the accused had pro- 
cured. The accused pressed them to go to the village Karahra 
where he said he had seen some bullocks for sale. After going 
a short distance Arjun became ill and fell to the ground uncon- 
scious. He and his grandson were seen lying on the road that 
same evening. The grandson was dead, Arjun and the grand- 
son were seen by the Hospital Assistant, who found in each case 
the pupils of the eyes dilated. When Arjun was found, he was 
seen to be pluckiug at the ground with his hands. The brain of 
Bam Nath was congested and in the opinion of the Hospital 
Assistant the congestion was probably caused by poison* 
Although no poison was found by the Chemical Examiner in the 
portion of the viscera of Ram Nath sent to him, we think that 
there can be little doubt that dhatwa had been administered*^ 
When Arjun came to himself, he found that he had been robbed 
of his money and his grandson’s ear-rings had been taken away. 

The dhotis of both had also been taken away. At that 
time no trace was found of the person who had been in the 
company of Arjun and the deceased. 

On the 19th of June two more men, Girdhari and Hallia, 
were joined by an utter stranger, who persuaded them to partake 
of food which he gave them. They both became unconscious* 
Before the accused could make off, some residents of Nathupura 
came u|) and had their suspicions aroused by what they saw. 
They arrested the accused as he was attempting to make off* He 
was taken to. the police station and sent to the Hamirpiir jail« 
There on the Xst of July he was picked out by Arjun from 
Amongst a number of under trial prisoners as the man who ha<i 
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been in bis company for several hours on the 29th of May and 
had given him the food, after eating which he became unconscious 
and his grandson died. No reason is assigned to account for 
Arjun or the other witnesses falsely identifying the accused. 
The evidence of the Hospital Assistant and of the Chemical Exa- 
miner clearly proves that Girdhari and Hallia were dragged 
with dhatura. The prisoner called evidence to prove an alibi 
which we agree with the learned Judge in considering quite 
insufiScient to shake the strong case for the prosecution. We see 
no reason to interfere with either conviction. Although death 
does not always follow from dhatura poisoning, yet it does follow 
in a considerable proportion of cases. Here the accused must 
have given dhatura to Ham Nath in such a large quantity as to 
result in his death within 3 or 4 hours. We consider therefore 
that although he may not have intended to kill Earn Nath, he 
must be held to have known that his act in giving a dangerous 
substance in such a quantity was at least likely to cause death. 
We find no reason for interference and dismiss the appeal. 
[But see Emperor v. Bhagwan Din, I. L. E., 80 All., 668 
—Ed.] 

Apfeal dismissed. 


REVISIONAL CEIMINAL. 


Me fore Mr, Justice Sir George 
mimAl SINGH BAM BARTAF. ♦ 

Criminal Mrocedure Code, sections 145 and Statute 24 cmd 25 Vid.^ Cap, 
CJF, section IB^^Order under section 145, Criminal Mroceiure Code^*^ 
Merision — Mowers of Migh Court, 

Where proocoaings are la iateafcion, ia form md ia fact proc6eaing« 
aader Oliapter XII of tlie Code of Crimiaal Frocedare l)y a Bfagistrato daly 
empowered to Actaader that chapter, rfie High Court lias ao power to nmi 
for those procecdiags either uadcr the Code or imder sectioa 15 of the ladiaa 
High Courts Act| 1861* J)aulat M'oer v» MaMsswari iKoeri |l), Jure 
Got^nd (2) aad Maldeo MaksA Singh v* Maj Mallam Singh (3) referred to* 
Makar a j Temari f, Mar Charm Mai (4) followed* 


• Crimiaal ReTjsioa Fo, 725 of 1908, from aa order of !)* M. Wriirlifc 

Magistrate Isfe Class, of Mirssa pur, dated the 24th duly 1908„ ' ^ * 


(1) {1890) I, K B., 26 Calc,, 625. 
1^) (3900) I* L, 24 Bom,, 527, 


(3) (1903) 2 A* K B,, 2?4. ' 

(4) (1903) 1 1. 1,, m AIK m 
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Osr the 7tli of August 1901, one Mahadeo Singh executed a igos 
usnfruetuary mortgage of certain property belonging to him in '-j— 
favour of Jhingai Singh whereby he mortgaged his interest as Sissh 
Malih Adna in the holding. One Makhan Tiwari claimed to naur pabtap. 
be the occupancy tenant of the same holding, and Ram Partab 
alleged himself to be the sub-tenant of Makban. In a litigation 
between Makhan Tiwari and Jhingai Singh before the Subordi- 
nate Judge of Mirzapur, a compromise was filed on May 24th, 

1905, whereby, subject to certain terms, Makhan Tiwari agreed 
to surrender possession of the holding to Jhingai Singh. Jhingai 
Singh obtained possession and executed a dahhalnmia on the 
28th of June 1905, in pursuance of the compromise decree. Sub- 
sequent to this Makhan Singh, on the 2ad of July 1905, 
executed a lease of the holding in favour of Ram Partap. Ram 
Partap filed a complaint under section 145 of the Code of Cri- 
minal Procedure in the court of the Magistrate of Mirzapur 
against Jhingai Singh. The Magistrate held that Ram Pratap 
Was in actual possession. He did not refer to the proceedings in 
the Civil Court. Jhingai Singh made an application for revision 
to the High Court. 

Bshn Durga Charan Boner ji, for the applicant, contended 
that a Magistrate was not justified in disregarding the decree of 
the Civil Court. It was his duty to uphold and carry out that 
decree so far as it lay in his power to do so. To take proceed- 
ings which necessarily must have the effect of cancelling such 
decree, was to assume a jurisdiction which the law did not con- 
template. The Magistrate having acted without jurisdiction in 
going behind the judgment of the Civil Court, the H igh Court 
had power to interfere. He relied on DavZat Koer v. Romes- 
wori Koeri (1), Baldeo Bahsh Singh v. Raj Ballam, Singh (2) 
and In re Pandurang Qovind (3). 

Dr. Tej Bahodur Sopru, for the opposite party, submitted 
that where an order under section 146 of the Code of Criminal 
Procedure existed and the proceedings were in substantial compli- 
ance with the requirements of the section, the High Court had no i 

power revision to interfere. He referred to the proceedings 
drawn np under section 145, Criminal Procedure Code, and oitedi ^ . : 

(1) (1809) I. E., 26 Calc., 623. (2) (1908) 3 A. It. J., 2?4, , ' .j ; 

(3) (1900) I, It. B., 24 Sow,, 62?, , - \ ■ ' 


(1900) 1, It, B., 24 Sow,, 62?, ■ v.-, 
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question before him contrary to that order. I have considered 
the following cases referred to by the learned advocate for the 
applicant:— Datttei Koer v. Mameswari Koeri (5), In re Pan- 
diijTChng Qovind (6) and Bctldeo Bo/lcsh Singh v. -Rcoj Ballam 

(7) decided by this Court on 11th December 19C3. But 
it has already been held by a Bench of the Court in Maharaj 
Tewuri v. So/r Cha/ran Bcci (8) that as the law at present stands 
where the proceedings below are in intention, in form and in fact 
proceedings under chapter XII of the Code of Criminal Proce- 
dure by a magistrate duly empowered to act under that chapter, 
this Court has no power to send for those proceedings either 
under the Code or under section 15 of the Indian High Courts 
Act, 1861. It has not been shown to me that the proceedings 
before the learned magistrate were not proceedings under chapter 
XII of the Code or that he was not duly empowered to act under 
that chapter. According to the contention of the learned advo- 
cate it was after being properly seised of the case that the learned 
magistrate went out of his way, passed an order which ho had no 
jurisdiction to pass, and that by it the learned advocate’s client 
has been debarred from all remedy and deprived of the fruits of 
the case won by him in the Civil Court. This may or may not 
be so. The fact remains that section 436 expressly excepts 
records of proceedings under chapter XII, and I know of no 
other Act or Statute which confers upon this Court the power of 
sending for such proceedings. The application is dismissed. 

Applicat ion dismissed. 

(1) Weekly Notes, 1907, p. 60. (5) (1899) I. A K., 20 Cal 0 ..e 2 S, 

(2) Weekly Notes, 1907, p. 205. (6) (1900) 1. L. B., 24 Bom., 627. 

(3) Weekly Notes, 1907, p. 49. (7) (1903) 2 A. L. J. K., 274. 

(4) (1903) I. t. E., 20 All,, 144. (8) (1903) I, L. E., 20 All., 144. 
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Sefore Mt. Justice J&ioTiaTdt and J£t. Justice Q-H§in. 

KISHAN KTJNWAR (Piaisti®®) ®. GANGA PRASAD (Dbeesbaot).* 

€iml Trocedtire Code, (1882), section 202-- Fro cedure^Cotcrt not competent 
to alter judgment after delimry. 

Where a District Judge wrote and delivered a judgment in a civil appeal, 
but suspended the issue of his decree pending the production by the plaintiS 
of a certificate of succession, it was W<3?thatit was not competent to the 
Judge to cancel the judgment already delivered and to pronounce a second 
judgment inconsistent therewith. 

The facts out of which this appeal arose are as follows : — 

The defendant No. 1 executed a mortgage in favour of Ma- 
khan Lai, husband of the plaintiff, on 18th January 1901. Ma- 
khan Lai died leaving plaintiff as sole heir and representative. 
She brought this suit for sale on foot of the mortgage of the 18th of 
January 1901. The defendant No. 2 held a prior usufructuary 
mortgage as well as a subsequent mortgage over the same property. 
He pleaded that two sisters of the mortgagor were also owners 
of the mortgaged prsperty and were necessary parties to the suit 
and that the plaintiff, being a mortgagee of the interest of defen- 
dant No. 1 alone, could not redeem his mortgage and bring the 
property to sale. In the court of first instance, the defendant 
No, 2 prayed for an adjournment, which was refused and the 
plaintiff’s suit was decreed. On appeal to the District Judge, 
he, on the 20th May 1908, delivered a judgment holding that 
there was no cause shown for an adjournment, and also deciding 
the other points against the defendant No, 2, but adding “ I 
defer passing a decree in this appeal for two months in order to 
give plaintiff an opportunity of producing a succession certifi- 
cate. ” On the 26th May 1908, however, the District Judge 
passed an order remanding the case to the court of first instance 
on the ground that as the defendant No. 2’s prayer for an ad- 
journment had not been granted, he had not had a sufficient 
opportunity of presenting his case. The plaintiff appealed. 

TheHon’ble Pandit Sundar Lai, for the appellant, contend- 
ed that the court below bad no jurisdiction to go behind the judg- 
ment recorded by it on the 20th May 1908. Section 202 of 
the Code of Civil Procedure forbade the alteration of a judgment. 

• First Appeal No. 88 of 1908, from an order of H. J. Bell, Ketrict Judge 

ol d3»t6d tb.e 25tlx of May 1908, 
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December 16* 
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Dr. Satish Chandra Saner ji (with him Babu Benoy K. Mu- 
herji), for the respondent^ submitted that the case was not finally 
disposed of on the 20th May 1908. It was still on the list of 
pending cases. No decree was framed on the basis of the writing 
dated the 20th May 1908. It was therefore not a ‘ judgment ’ 
within the meaning of the definition in section 2 of the Code. 

■'The only judgment in the case was that dated the 25th May 
1908. So long as a case was pending in a court, the court had 
seisin of it, and if it found that an opinion expressed by it at a 
former stage was erroneous, it could give efteet to its reconsidered 
opinion when disposing of the case finally. Here the Judge him- 
self stated that all the facts were not fully present before his 
mind on May 20fch. 

After an appellate court has expressed an opinion and remit- 
ted issues to the lower court, which records findings on those 
issues, the appellate court can re-open the ease and decide it 
without reference to those findings. He referred to Lachman 
Frasad v. Jamna Prasad (1) and Amir Kazim v. Zainab 
Begam (2). 

Eichakds and Gbiepih, JJ. — This was a suit on foot of a 
mortgage. The plaintiff’s mortgage was dated the 18th of Jan- 
uary 1901. Defendant No. 1 was the executant of the mortgage. 
Defendant No. 2 held a prior mortgage from the same mortgagor. 
He also held a second mortgage from the same mortgagor and also 
alleged that he held a third mortgage from him. The court of first 
instance decreed the suit. Defendant No. 2 alone appealed. His 
grounds of appeal to the lower appellate court were that he had not 
had sufficient opportunity to present his case, and that he had ap- 
plied to the court of first instance to adjourn the case, which that 
court refused to do. The matter having come up for trial to the 
lower anoellate court, judgment was delivered on the 20th of May 
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the objections of defendant No. 2. It was^ ho wever, necessary 
for the plaintiff before a decree could be passed in her favour 
that she should produce a oertificatoto collect debts as the heir 
of the original mortgagee. The concluding words of the judg- 
ment are — following the course adopted by the High Court in 
Abdul Karim Khan v. Maqhul-un-nissa {1)^ I defer passing 
decree in this appeal for two months in order to give the plain- 
tiff an opportunity of producing the certificate.^^ This judgment 
is duly signed and dated, and , it is impossible to read it without 
seeing that the Judge intended it to be a complete judgment. 
He merely deferred passing the decree for production of a cer- 
tificate to collect debts. He did not even adjourn' the case. 
Five days afterwards the court dellvered'a second judgment and 
made an order remanding the case to the court of first instance. 

This judgment is inconsistent with the first judgment Ac- 
cording to the first judgment nothing remained to be done except 
to pass a decree. According to the second judgment the learned 
District Judge was to pass no decree at all but remanded the case 
to the court of first instance. Section 202 of the Code of Civil 
Procedure provides that as soon as a judgment is dated and sign- 
ed by the Judge in open court it must not be altered or added to, 
save to correct verbal error or to supply some accidental defect 
not affecting a material part of the case, or on review. In view 
of these provisions of the Code, we think that the order of the 
Court below was^illegal. We accordingly allow the appeal^ sot 
Side the order of the court below, and remand the case, directing 
the learned Districu Judge to deal wuth the case in accordance 
with his judgment of the 20th May 1903. The appellant will 
have Ms costs. 

Af^al decreed, 

(l) {IW L L. B., 30 All., 815. 
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XV of 1^11 [Indian LimUaU'on Act)> secHon Joint Sindufamuy-^ 

? of joint p^opert^j ly gi^ardian of minors -Siiit to avoid sale ->-Zimit ation. 
The certifloated guardian of two Hindu minors sold certain property of 
without the s^^nction of the; District Judge. Within three years 
of' . two minors^ who^ 'were,, hrothers, 
ST, had come ot age several years ear- 
the transaction. Meld that the suit 
jf V. Krishna Ayym (1) and 


th3 minors 
of bis attaining majority the 
sued to avoid the sale. The eld 
Her and had taken no steps to 
was not barred by limitation, 
V, Zapayya (2) referred to. 

One Baji Lai died on 
as his heirs, 
ed guardian oi the person 
minors. She mide an ap; 
5 anna 4 pie share in v 
village Amritpnr. 
terms that defendant No. 


19l}h August 1S84 leaving the plaintiffs 
Masammat Parbati was in February 1886, appoint- 
and property of the plaintiffs, who were 
plication to the court for leave to sell a 
illage- Grantlia andtvT anna 4 pie share in 
The Distrijt Judge sanctioned the sale on the 
1 Mani Ram should give a clear receipt 
of all that was due to him and the consideration for the sale was 
to be Rs. 8j400. Instead of carrying out this sale, a sale of a 
totally different nature was m icle on 28l'Ii April 1880. The pro- 
perty sold was not the same property which the Judge had given 
permission to sell, and instead of the minors^ getting a clear receipt 
for all the debts due to Mani Ram. the sum of Rs. 1,000 only was 
placed to their credit. Mani Ram and defendants Nos, 2 and 3 
had also a mortgage on part of the property, which they foreclosed, 
although it was the intention of the sale which the Judge had per- 
mitted that the mortgage should be extinguished as far as the 
minors and their property were concerned. The plaintiffs 
brought this suit for cancellation of the sale-deed and possession 
of the property. Plaintiff* No. 1 attained majority according to 
the finding of court below more than 15 years before the institu- 
tion of the present suit. The suit however was brought within 8 
years of plaintiff No. 2 attaining his majority. The fir4 court 


. • Second Appeal Mo, 1354 of 1907, from a decree ofW, Tudhall, District 
igoof Cawu pore, dated the 2a<i of September 1907, reversing a decree of 
f&ari Lai, Sobordmate Judge of CawBpore, dated the 7th of Jaau^iry 1907. 

£1) (1902) I, L. E, 25^Mad„ 4SI. , (2) (IfCS) I L, II, 16 4S«, ' 
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(Sabordinate Judge of Ca^vnpore) decreed tbe suit, but the lower 
appellate court (District Judge) x’eversed the decree. 

Plaitttiff No. 2 appealed. 

Mr. Nc-hal Chanel {\niih him Balui Jogimlro l'^atk Ohaitdlifi 
and the Hon’bla Pamli: Swibiar La,l), for the appoliaiit, subtaittd 1 
that the sale by - the certificated guardian was void and the 
minors could iguore -the sale. 

Act . VIII of 1890 vras notin force when the present sale 
took place-: The Act in force was Act XV of 1860, which con- 
tained no provision similar to-that contained in section 30 of the 
present Act. Section 2 of the pre.ssnt Act had no ro.-tropeetive 
effect. . Lain Hurra Prasad v. Bnsaruth Ali (1). 

Section 8 of. the Limitation Act had no application. This was 
a joint Hindu family. One brother could not give a valid dis- 
charge, without the concurrence of the other. The Act contem- 
plated only' money demauds or'claims for damages. 

Mr. B..E. O'Gonor, for the respondent, submitted that seetion 
8 of the .'Limitation, Act applied to a suit of this kind. The 
elder brother had full power to give a discharge- in his capacity 
of an elder brother, and karta of the joint family. Any- dis- 
charge granted by him in the latter capacity would be binding 
and could only be impugned, if shown to be in fraud of the- 
interests of the joint family. He could have sued to get the 
alienation set aside, and could have carried oh the litigation 
alone in his capacity of head of the family. If therefore after 
attaining majority he t)ok no steps to impugn the alienation 
made by the mother, time would begin to run from the lime ha 
attained majority, aad limitation would operate equally against 
the younger brother. The elder of the family always acted as 
manager. No' formal appointment was necessary — Vignes- 
warav. Bapayya (2), Am'n,do Kishore Bass Bahshi v. Anemdo 
Kisko're Bose (3). 

Mr. Hehal Gkand in reply cited ifaniur Ali v. Mahmud-Uin-> 
nitsd (4), 'and Ahinsa Bibi v. Abdul Kader Saheb (5). 

.Eichabds and Qeipfin, JJ.— This was a suit to recover pos« 
eesftoh of certain zamindari property. The plaintiffs are the sons 

Cl) (1898) I. h. E., SS e8lo.i009. . (S) (1887) I. L.E„ 14 Gale.. 60r 

(8) {1898} 1. 1). li., 16 Mad.. 4S6. (4) (1908) I. V, i&i, 26. All., 156., J; 

^ C6) (1802) I, Lr Ej, 25 Mad., 20. ■ ' • ;.'j ;rr;.:- .i. 'V.. r.'r ,■ 
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of one Baji Lai, who died onthelObhof August 1884. After 
his death, his widow, Musammat Parbati, was appointed guard- 
ian of the persons and property of the plaintifls, who were then 
minors. An application was then made to the court for leave 
to sell a 5 anna 4 pie share in the village and a 7 anna 4 pie 
share in another village. The District Judge sanctioned this sale 
on the terms that the defendant No. 1 in this suit, Mani Earn, 
should give a clear receipt for all that was due to him. The con- 
sideration for the sale was to be Es. 8,400. ■■ Instead of carrying 
out this sale, a sale of a totally different nature was made. The 
property sold was not the same property which the Judge did 
give permission to sell, and Instead of the minors’ getting a clear 
receipt foi all debt that was due to Maui Earn, a sum of Es. 1,000 
only was placed to their credit. It would appear that Mani Earn 
and the defendants Nos. 2 and 3 had also a mortgage of a part of 
tlio property. This they foreclosed, although it was the inten- 
tiou of the sale which the Judge had permitted that the mortgage 
should be extinguished, at least 80 far as the minors and their 
property were concerned. This sale took place on the 2Sth of 
April 1886. The plaintiff No. 1 attained majority, according to 
the finding of the court below, more than 15 years before the ins- 
titution of the present suit. The suit, however, was brought with- 
in three years of the plaintiff No. 2 attaining his majority. In 
the lower appellate court the suit was determined on the question 
of limitation, the learned Judge being of opinion that inasmuch 
as plaintiff No. 1 was of full age he was entitled » to give a dis- 
charge” within the meaning of section 8, Limitation Act, and that 
accordingly the right of plaintiff No. 2 was also barred. 

Section 18 of Act XL of 1858 (which was in force at the date 
of the sale to Mani Earn) provided that no such person (i. e. the 
guardian) shall have power to sell or mortgage any immovable 
property, or to grant a lease of the estate for any period exceed- 
ing five years without an order of the civil court previously ob- 
tained. The sale which Musammat Parbati was induced to make 
was , not in any sense the sale sanctioned by the District Judge. 
Section 30 of Act No, Vllt of 1890 provides that the disposal of 
immovable pjroproity by a guardian in contravention of certain 
provisions' of that Act is voidahle. The older Act contains no 
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correspoiidiDg provisioD^ and incur judgment, the sale by Masam- 
mat Parbati was absolutely null and vaid. The only question 
accordingly that we have to decide is whether or not the plaintiffs 
are entitled to the benefit of the provisions contained in the last 
portion of section 8, Limitation Act^, Ko. XV of 1877. That 
section provides as follows : — when one of several joint credi- 
tors or claimants is under any such disability, and w^hea a dis- 
charge can be given without the concurrence of such person, time 
will run against them all : but where no such discharge can be 
given^ time will not run as against any of them nntil one of them 
becomes capable of giving such discharge without the concurrence 
of the others. The cause of action in the present case unques- 
tionably arose when the defendants took pos''ession in 1886. 
Section 7 of the last-mentioned Act appears to apply to the case 
of a sale, plaintiff or applicant being under some disability or to 
the case of all plaintiffs or applicants being under disability. 
The section was so construed by a full Ben^h of the Madras 
High Court in the case of Periasami v, Krishna Ayyan (1) and 
accordingly plaintiffs cannot succeed unless they come under the 
provisions of section 8 and can show that neither of them was 
capable of giving a discharge without the concurrence of the 
other. It is a little difficult to understand the meaning of the 
expression when a discharge can be given without the concur- 
rence of such person,” and we may note that the word claim- 
ants ” in section 8 has been omitted from the corresponding sec- 
tion* of the new Limitation Act, No. IX of 1908. 

As a member of a joint Hindu family, it is quite clear that 
the plaintiff No. 1 could not have sued alone to recover possession 
of the joint property. If his brother did not join as plaintiff, it 
would have been necessary for him to take advantage of the 
provisions of the Code of Civil Procedure and to make him a 
defendant. It is equally clear that the plaintiff No. 1 could not 
have sold or moitgaged the property without the concurrence of 
his brother plaintiff No, 2. One case cited was Vignesivava v. 
Bapayyct (2), That was a suit by tw^o sons to set aside the sale 
on the ground that it was illegal as contravening the provisions 
of section, 09, Transfer of Property Act. The suit was clearly 

, (!) (10OS) I. h. Bi, M Maa., 431.' ' - {2): ^1893.)I, E. B.,- 10 Maa , 430*,;.^ ■■ . 
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not brought in time so far as one of the plaintiffs was concerned 
and the court decided that the claim of the other brother was also 
barretlj apparently upon the ground that the elder brother could 
have sued and compromised the suit. It was argued that the 
elder brother, if he did sue, could not have compromised the suit. 
The learned Judges pointed out that the elder brother could have 
sued making his younger brother a co-plaiutiff and then compro- 
mised the suit with the sanction of the court. It seems to us that 
the very fact that it would be necessary to obtain leave of the 
court shows that the elder brother could not have given a good 
discharge without the concurrence of his brother within the mean- 
ing of the section. It is further argued in the present case that 
theiplaintiff No. 1 mu^t be deemed to be the managing member 
of the family who would have a right to give a discharge. The 
powers ofthe manager of a Hindu family are undoubtedly very 
extensive, but there is nothing in the present case to show that 
the plaintiff No. 1 ever acted as the manager. In the present 
case all that he did was to remain quite inactive without taking 
any step to recover possession of the property or to set aside the 
transaction which was completely against the interest of himself 
and his minor brother. On the whole we have come to the con* 
elusion that the plaintiff No. 1 was not capable of giving a dis- 
charge without the concurrence of plaintiff No. 2 within the mean- 
ing of section 8 of Act XV of 1877. The consequence is that 
time did not run against either of the plaintiffs and the suit is 
maintainable. As the ease was decided on a preliminary point 
hf the lower appellate court, W'e allow the appeal, set aside the 
decree of the court below and remand the case for disposal of the 
other issues. Costs here and hitherto will abide the result. 

Appeal decreed and came rtmand^. 
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' ^ Sir Knighti Chief J^isUee S’merju^^ ■, 

ASOTHSB (DaSBiSPAlfTS. V> KAUHSiLM^ ■■'■ 

' (PxAiiri]if f), •' ' , 

Mindu ImeSindu widow ^MaintenanGe’^'Remarriage of widows Act 
" Bo. XV of 1866.: 

BuriBg fclifi life-time of her husband the wife of a Hindu obtained a 
decree for maintenane© against him, and the paym©it of this maintenance 
washy th© decre© made a charge on certain property which hid been of the 
huibaadj, but was then in the hands of cortiin donees from him. The husband 
died, and the widow, being permitted to do so by the rules of her cast© 
fHalwalJ, married again. 

Meld that the fact of the widow having married again did not disentitle 
her from recovering maintenance from the property of her first husb.md. 
Matmgini Gupta v. Mam Mutton Mog (1), Masul Jehan Megum v. Mam Surun 
Bingh (2), Viihu v Gomndti (3), Manchappa v. Sanganlasaioi (4), Mumgagi 
Y. ViramalsaU (5), Hat Bar an Mas v. Bandi (6), Mharam Mas v. Wand Lai 
Singh (7) and Manjit y. Madha Mani (8), referred to. 

The facts of this case are as follows 

The plaintiff^ Masammat Kauasilla, had on September 6, 
1881, obtained a decree in a suit for maiDtenance brought by her 
against her hii^baticl an.l certain other persons to whom her 
husband bad sold or gifted his property. 

The material part of the decree was as follows 
It is accordingly decreed that the plaintiff do obtain a main- 
tenance of Rs. 5 a month and Es. loO as arrears up to the date 
of suit ; that she do recover the said amount of maintenance and 
arrears from the defendant No. 1 and from the two houses in 
suit j; that she be declared entitled to reside in that portion of the 
house No. 1 which is not in the occupation of Salig Earn, tenant, 
and the deed of gift and the sale-deed, so far as they affect the 
plaintiff's right of maintenance and residence, be declared void,^^ 
The husband died some time after this, and the transferees 
continued paying the maintenance. In 1905, however, Musam- 
mat Kaiiiisilla, who was then a widow, according to a custom 
recognised in her caste (Halwai) remarried, and the transferees 
of her husband then stopped the allowance. She, thereupon, 
brought the present suit against the defendants for arrears of 
maintenance. The court of first instance (Mimsif of Allahabad) 
♦ Appeal Noi S3 of 1908, UEderieetioa 10 of the betters Piiteat,- ■; ■ 
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^hich l>»a accrued due .iuce tie date ot remarriage. 

The plaintiff appealed, and Knox, J., reversec t le r ettcfl o 

U,er«rappella‘e':enrt and leatored that 0 Ule m.t «ur^^ 

iudemenl ia reported in the Weelly Notea for WM. p. 1 19, eo 
irfilrt v. eajrrftor. The defendant, appealed under -ee- 

tion 10 of the Letters Patent. 

The Hon-ble PanJitS..»d<.r it! (mth Mm Babu Burja OtoM 
ilcrii), fer the appellaeta oentended that according to Hindu 
cence/tlL marriage> a aaemment. Its offoel is to unite thehns- 

band and wife and to transfer the latter into the jcl» of the 

former so that the two persons become one persm. hen the u9- 

band dies he is considered as sarvivingin the wife. She gets main- 
tenance as the wife or widow, as the case may be, of the person 
to whom she was married. If she does some act whereby a change 
occurs in her status as such, the right to get maintenance also 
comes to an end. Eemarriage, it is .submi tted, is one of such acts 

being as it is, a complete severance oE her connection with the 

family of her husband. According to the doctrine of Hindu law 
it is civil death, and its effect upon the right to get maintenance 

ifl the same as if she were actually dead. The decree that was 
given to her was in her capacity as the wife of her husband, and 
when she ceased to be that wife her right also ceased. As the 
widow of her former husband she would get maintenance, buc 
that character also is lost when she remarrie.5. The right to 

receive maintenance being a recurring right, subsequent conduct 

although not positive uuchastity, would entail its forfeiture. As 
anthoritv for this position reliance was placed upon West and 
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of authorities^ Fill! Bench and other authorities* Reli- 
ance was also placed upon the remarks of EahabE; J., in : 
chappa Y. Smganbasawa (1). 

The ground on vrhich the obligation to pay maintenance rests ; 
iS;, in the case of the hu'biiifh moral and, in that of the father- 
in-law who has property of the husband in his hands, legal. That 
being the correct principle, it is subniitLed that the right and the 
relationship are co-ordinate ; with the cessation of the one, the 
other also goes. Reliance was placed, besides the cases cited 
in the judgment, upon Surampalli Bangdramma v* Surcorth- 
palli Brambaze (2). 

In the present case, the second husband is the person under 
obligation to maintain his wife, by reason of the connection. 
The former husband and the person deriving title through him 
are absolved, as the plaintitf cannot be regarded either the wife 
or the widow of her former husband. 

Babu Sital Prasad Ghose (with him Babu Mangal Prasad 
Bhargava)^ for the respondent. 

The case has been argued on the supposition of those eases 
which relate to the three higher castes among whom marriage is 
a sacrament. The parties are HalioaiSy and that strict view of 
the marriage tie does not prevail among them. Remarriage is 
sanctioned by custom among them. Further, a court of justice 
has declared the plaintiff^s right to receive maintenance and 
made it a charge upon the property. Unless something in the 
texts or in deo'ded cases is shown limiting or extinguisliing this 
right, she cannot be deprived of it. 

[He read from p. 95 in I. L. R., 24 Bom., and submitted that 
the case was no authority for the particular point.] 

In the absence of such authority what the appellants can 
invoke in aid of their position is the text of Narada, in which 
the only ea-e which will entail the forfeiture of the right of 
maiatuiance is that of the wife's not '' keeping imsuUied the bed 
of her lord." In the caste to which the parties belong it cannot be 
said that by remarriage the widow has not kept the bed of her 
lord unsullied, remarriage being lawful among them. The case 
in !.• L* R., 1 Mad., 226, has no bearing. There, being a deoree^ ^ 

(X) (1S9^) t U B., 24 Bom,, 80. ' (2), (1908) I* 888* . 
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of court the fact of her remarrying will not nullify it, unless the 
' - decree so provided. 

The Hon’ble Pandit 8v,ndar Lai replied. 

.Bameji, J.~-The question in this appeal is whether a 
Hindu widow, who according to the custom of her caste is 
allowed to re-many, forfeits upon remarriage her right to the 
maintenance decreed to her against the estate of her first 
husband. 

The plaintiff, Musammat Kaunsilla, belongs to the caste of 
MalwaAs or confectioners. She was first married to one Sahtu and 
in 1881 brought a suit against him and transferees from him for 
her maintenancei On the 6th of September 1881 a decree was 
passed in her favour fixing Rs. 5 a month as her maintenance, 
which was declared to be a charge on the estate of her husband 
in the possession of certain donees from him. The husband died 
subsequently, but the transferees of the property continued to pay 
her the maintenance decreed to her. In 1905 she married a 
second time and thereupon the defendants who are in possession 
of the property refused to pay the maintenance. She accordingly- 
brought the present suit for recovery of arrears of maintenance 
by sale of her first husband’s property now in the hands of the 
defendants. It has been found that according to the custom of 
the caste to which she belongs remarriage is permissible and is 
valid. The defendants contended that by marrying a second 
time she forfeited her right to maintenance. The court of first 
instance decreed her claim in part. The lower appellate court 
set aside that decree and dismissed her suit. Upon second 
appeal to this court the learned Judge who heard it reversed 
the decree of the lower appellate court and restored that of the 
court of first instance. Prom his judgment this appeal has been 
preferred under the Letters Patent. It is urged on behalf of 
the appellants that Act No. SV of 1858 applies to the case and 
that under section 2 of the Act the plaintiff by marrying a 
second time forfeited her right to maintenance from the estate 
of her first husband. It is also contended that remarriage dis- 
solves the relationship between the widow and the family of her 
first husband and as the right to maintenance is founded on rela- 
tionship, it Ceases as soon as the relationship is puran’end to by 
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In supporti of tliese contentions the learned Advo- 
cate for the appellants relied on the ridings of the Calentta High 
Court in Matungini Oupta v. Mam Mutton Boy (i) and Basul 
Jehan Begam v. Ram Bvi/mn Singh ,2) ; of the Bombay High 
Court in Vithu v. Qovinda (3) and Panchappa v. Scrngan- 
basawa (4) and of the Madras High Court in Mwrugayi v. 

Vifl'amahali (6). He also referred to West and Buhler’s 
Hindu Law, Vol. II, p. 899. 

Had the question not been concluded by the rulings of this 
court I should be inclined to accede to the contentions of Pandit 
Sundar Lai, But as the course of rulings in this court has been 
uniform, I feel myself bound by those rulings whatever my 
personal opinion may be. In Ear Saran Das v. Nandi (6) it 

was held by Straight and Brodhurst, J J., that a widow «... 

belonging, to the sweeper caste, in which there w' as no obstacle 
against the remarriage of widows, did not by marrying again 
forfeit her interest in the property left by her fir^t husband and 
that Act Ho. XV of 1856 did not apply to the case of such a 
widow. A similar view was held by STRAlGHTancl Tyrbll, JJ., 
in Dharam Das v. Nand Lai Singh (7), which was the ease of a 
widow belonging to the Ahir caste. In the case of a widow of the 
Kurmi caste, Ban jit v. Radha Rani (8), BLAiRand Aikmak. JJ., 
followed the above rulings and observed “Several uure ported 
cases have all been decided in th's court in the same way. We see 
no reason to doubt the soundness of those decisions, which form, as 
far as we know, a consistent cursus curios in this court.’^ According 
to these rulings not only is Act Ho. XV of 1856 in<upplicable in 
the case of a widow -who is permitted by the custom of her caste 
to remarry, but she does not forfeit the property inherited by 
her from her first husband. Theefi'ect of these rulings, there- 
fore, is that the relationship with the family of her first husband 
does not come to an end, and she does not by remarrying forfeit 
her right to maintenance. On chastity may entail a forfeiture of 
her right to maintenance, but it cannot be said that a widow who 
has married again has thereby become unchaste. I may observe 
that Mr. jSwdar Lai has not based his contention on this ground. 

(1> (1891) I. L. R, 19 Calc., 289. (5) (1877) I. L.,B.. 1 Mad, 226. i .. 

rS) (1895) I. L. E., 22 Calc., 689. (6) (1889; I. L, E., 11 AU., 8TO. 

(8) (1896) I. L, E., 23 Born,, 821, (7) Weekly Kptes. 1889.;». 78. , - . . . 

(4.) (1899) I. L, R,, 21 Bom., 87.,., ,-„(8J; 20 All,, 4.76, .. --i ■ 





He urges that the right to — -- 

— the relationship with the first husbands am.y 

but in view of the rulings to which I have refer, eel Ik 
tention cannot he accepted. If the wxelow even afte r 
a<^e is entitled to retain the estate of her first husban^ , ^ 
afoTtiori entitled to receive the maintenance fixed ioi 
tie decree passed against her husband and against be 
ferees of his estate. The appeal therefore fails anc n 


before Sir Join Stanhg, KnigU, OnUfJaoUoe, and Mr. Mice Smorji. 
HlrPHASAD ..RAGHUXAND-m PEaSAD aXB otubbs 
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A A Mo IV of 1883 (Transfer of Froperltf Act), sections 82 and 100 ~ Mori- 
gage- We. t of satisfaction of entire mortgage debt bg one vo-mortgagor- 

^Seld (iT^tot a mortgagor who discharges tUe whole mortgage debt 

.ertv ia respect of the amount paidhy him m excess of the shar e of the moi . 
gage debt for which he is proportionately liable ; and (2) ^ 

f.L priority over a subsequent mortg.ge on the same property created by 
one of the other oo-mortgagors. Bhagaoau Das v. Mar Dei (1) aU Fanciam 
Singh v.Ali Ahmad (2) referred to. 

The facts of this ease are as follows 

'On the 25 th May, 1892, Umrao and Piare Lai e.vecuted a 
mortgage infavour of Brij Lai audLalaNanlie Mai for Es. 2,600. 
OntheGthof January, 1890, Shib Lai and Piare Lai ance-tors 
of defendants Nos. 1, 2 and 3, had executed a mortgage iu favour 
ofoneGhumi Mai. The whole of the mortgage money due 
under the bond was alleged to have been paid off by Har Prasad 
alone, son of Shib Lai, after the mortgage of the 25th May, 1892, 
was executed. The present suit was brought by the ^mortgagees 
to enforce their mortgage of the 25th May, 1892. To this suit, 
Har Prasad, son of Shib Lai, was made a defendant on his appli- 
cation. He contended that he had paid Piare Lai’s share also of 

> * First Appeal No. 66 of 1907, from a dooreo of Glrraj Kishore Datt, Sub- 

Mdinate Jndgrof Bareilly, dated the 7th of December 1906. 

(I) (1903) I. L. B., 86 All., 227. (2) (1881) 1. L, B., 4 All., 68. 
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the mortgage aioney due under the mortgage of 6th Januaryj 
1890, and so had acquired the title of a prior mortgagee in respect 
of the mortgage money due from Piare Lai and the property 
hypothecated. The Lower Court (Subordinate Judge of Bareilly) 
held that he had acquired no charge by the payment he claimed 
to have made. The defendant appealed to the High Court. 

Babu Jogindro Nath Ghaudhri^ for the appellant, submitted 
that a co-debtor had a charge over his other co-debtor’s property 
for any payment made on his behalf. The charge no doubt arose 
on the date of payment, but as Har Prasad discharged a prior 
debt, he was entitled to priority. To ascertain priority, the date 
of the debt which was discharged should be looked to and not the 
date of actual payment. There was no difference in principle 
between the position of a subsequent mortgagee in this respect 
and that of a subsequent charge holder. He cited Bhagwan Das 
V. Sar Dei (1). 

Br. Satish Ghandra Banevji (with In m Pandit Moti Lai 
Nehrtb)^ for the respondents, admitted in view of the rulings of 
this court, that Har Prasad would acquire a charge, but contend- 
ed that the charge had not a retro=?pecfciv 0 effect. Section 74 of 
the Transfer of Property Acfc dealt with the right of a subsequent 
mortgagee to pay off a prior mortgage and under that section the 
subsequent mortgagee acquired all the rights of the prior mort- 
gagee. The language of section 95, however, was different. It 
only gave the co-mortgagee a charge which was distinct from a 
mortgage. Section 100 dealt with charges. 

A mortgagor paying off the entire debt would not become the 
prior mortgagee or step into his shoes, nor would a co* mortgagor. 
The latter’s charge would come into existence when the payment 
was made and there was no analogy between this right of the co- 
mortgagor and the right by subrogation which the subsequent 
mortgagee acquired under section 74# A statutory charge was 
not to be confounded with a mortgage. 

Babu Jogi%dro Nath GhaudhTi replied# 

Stanley, O.J. and Banerji, J.— This appeal arises out of a 
suit for sale on a mortgage executed on the 25th of May, 1892, 
by two persons, Hmrp and Piare Lai/ One of^tbo 

; ^ (i) iimn) LL B#, 86 v- ■ 


Raghvkan* 

3 >A 3 Sf . 

Pbasad. 


■M,' ■' 


HitASAP 

» AU . 
PbAsap. 





j[^gg TOB IHBIAH law BBPOBTSj [VOL. XXXIr- 

mortgaged is a Bve-biswa share in the village Meadi Khurd. A 
two-biswa share in that village had been mortgaged to one Grhumi 
Mai by Piare Lai on the 6th of January, 1890. To this mortgage 
Shib Lai, the father of Har Prasad, defendant, was also a party. 
Har Prasad, who was added as a defendant, contended that he 
had discharged the debt due on the aforesaid mortgage and had 
thereby acquired a prior charge on the two biswa ^ share of Piare 
Lai mortgaged to Ghumi Mai and that the plaintiffs were bound 
to pay the amount which he, Har Prasad, had paid to Ghumi 
Mai before they could bring to sale a two-biswa share of the 
village Meadi Khurd. This contention was overruled by the 
court below on two grounds : first that if Har Prasad discharged 
the prior mortgage he did not thereby acquire a charge on the 
property of Piare Lai ; and second that even if he acquired a 
charge he could not enforce it against the plaintiffs, who were 
puisne mortgagees. The correctness of these findings is impugned 
in this appeal which was brought by Har Prasad. 

The lower court’s view that a mortgagor, who discharges a 
simple mortgage, does not thereby acquire a charge on the pro- 
perty of his co-mortgagor comprised in the mortgage for a rate- 
able share of the debt, is clearly erroneous. By virtue of the 
provisions of sections 82 and 100 of the Transfer of Property 
Act a charge is acquired by a co-mortgagor redeeming a mortgage. 
This was held in BJiagwan Das v. Har Dei (1). If therefore 
Har Prasad, who upon the death of his father, Shib Lai, became 
the co-mortgagor of Piare Lai in respect of the mortgage of the 
6th of January, 1890, discharged that mortgage, he acquired a 
right to obtain contribution from Piare Lai and a charge for 
the amount of the contribution on Piare Lai’s two-biswa share. 

The next question is whether this charge can take priority 
over the plaintiffs’ mortgage. Ho doubt the charge came into 
existence when the mortgage was paid off', but as the person 
who acquired the charge had discharged a prior mortgage, he 
acquired we think priority over an intermediate puisne mort- 
gagee. There can be no doubt that a subsequent mortgagee or 
the purchaser of the equity of redemption who pays off a prior 
^ortgage, acquires, on equitable grounds, priority over a puisne 
(1) (1903) 1. 1. R., *6 AI1.» 287. 
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mortgagee* Oa the principle of subrogation he is substituted for 
the prior mortgagee and acquires the rights of such mortgagee 
and the benefit of the securities held by him. We fail to see any 
difference in principle between the case of a subsequent mortga- 
gee or purchaser of the equity of redemption and that of a co- 
mortgagor who satisfies a prior mortgage. Both classes of persons 
relieve another and his property of the liability which attaches 
to them and the same principles of justice and equity which apply 
to the one class equally apply to the other. The rule of subro- 
gation is founded on equitable principles and if a subsequent 
mortgagee or purchaser is subrogated to the rights of the prior 
mortgagee whose debt he discharges, a co-mortgagor is equally 
subrogated. It was held by this Court in Panchmi Singh v. 
AU Ahmad (1) that a co-mortgagor who discharged the whole 
amount of the. mortgage debt acquired the rights of the mortga- 
gee* The same rule is applied by the courts in America* It is 
thus stated in Jones on Mortgages^ Vol* I, para. 877 When 
a mortgage is paid by one entitled to redeem who is under no 
obligation to pay it, although he does not take a formal assign- 
ment of it, he is subrogated to the rights of the mortgagee 
in the mortgaged property and holds the title so acquired as 
against subsequent incumbrances . « * . . . * In such 
case no proof of intention on his part to keep the mortgage 
alive is necessary to give him the benefit of it. His pay- 
ment of the mortgage and his relation to the estate are in aid 
of his title to strengthen and uphold it.” In the present case 
Har Prasad, who was one of the mortgagors, was entitled to 
redeem Ghumi Mai, but he was under no obligation as between 
himself and Piare Lral to pay the latter’s share of the debt. He 
could not redeem the mortgage piecemeal and was therefore 
bound to pay the whole amount of the mortgage. If he paid that 
amount he was by such payment subrogated to the rights of the 
mortgagee and was entitled to priority over the subsequent mort- 
gagees, who appear from their mortgage deed to be the sons of 
the prior mortgagee whose prior mortgage is mentioned in that 
deed. We have not been referred to any authority in support of 
the yiew of the learned Subordinate Judge. Forth© reasons 
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dew The court below has not found ohe.her ho has l*d oS 
that iebt, and , if he has done so, what is * '^”'1;°“ “ X“ly 
of liahiUty of the atort.aid .hate fot ^ at de t 
refer the following issue to that couit undei me p 
section 666 of the Code of Civil Procedure 

Did Har Prasad pay the amount due upon the o 

the 6th of Januaty. 1890, and if so, for whrt “ 

amount was ihotwo-biswa share of the village MeadiKhnid 
prised in that mortgage proportionately liable ? ^ 

The courtbelow will take such additional evidence relevant 

to the above issue as may be necessary. On receipt of its find- 
ings ten days will be allowed for filing objections. 

^ o ^ nnnrop. n^a'inanded. 
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filed a suit against All Ja wad for the recovery of her dower 
debt. On the 6tii December 1904, Ali Jawad transfened 
substantially the whole of his property to his second wife Nazir- 
un-nissa. On the 22nd of February 1905 Hamid- un-nissa 
in her suit for dower obtained a decree for Es. 5^000 and 
proceeded to execute her decree by attachment of property which 
was the subject of Ali Jaw-acFs gift to his second wife. Nazir- 
nn-nissa successfully objected to the execution of her co-wife^» 
decree, and in consequence the present suit was brought for a 
declaration that the transfer of his property by Ali Jawad to 
Kazir-un-nissa was void. The Court of first instance (Subordinate 
Judge of Allahabad) dismissed the suit, and this decree was on 
appeal confirmed by the District Judge, mainly with reference 
to the following cases : SubaBibiv. Balgobind Daa (1), Khodija 
Bihi V. Shah Muhammad Zalci Alam (2) and Umrao Singh 
v. Kaniz Fatima (3). The plaintiff appealed to the High 
Court. 

Mr. Abdul Majid^ for the appellant. 

Dr. Tej Bahadur Sapru, for the respondent. 

STiHLEY, C.J. and Baneeji, J.~This appeal ai isos out of a 
suit brought by the first wife of the defendant Ali Ja^^adfora 
declaration that a transfer made by him on the 6th of December, 
1904 substantially of all his property in favour of his second wife 
was void against her. It appears that the appellant, Hamid- un- 
nissa Bibi, demanded her dower from her husband and instituted 
a suit for the recovery of it on the let of December 1904. Five 
days after the institution of this suit Ali Jawad made the transfer 
which is impeached in this suit. On the 22ad of February 1905 
the plaintiff appellant obtained a decree for her dower amount^ 
ing to Es. 6,000, and forthwith proceeded to execute her decree. 
She was resisted by the defendant respondent, Musammat Fazir- 
un-nissa, and in consequence the suit out of which this appeal has 
arisen was instituted. 

The court of first instance dismigsed the plaintiflF^s claim. 
Upon appeal the learned District Judge affirmed the decision of 
the court below . /' -■ 
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The ma-'n ground of that appeal was that the deed of transfer 
in question was a collusive and fictitious document, and that the 
dower of the defendant was only 500 dirhams and nob, as she 
alleged, Es. 20,000. As regard the amount of the dower both 
courts find that the dower of the defendant, Nazir-un-mssa was 
Es. 20,000, but the learned District Judge finds that the 
impeacLd deed of transfer was undoubtedly a device on the part 
of Ali Jawad to deprive his first wife of the fruits of her victory 
in her suit for dower. He refers to a number of authorities 
and observes “ Taking the trend of all these rulings I am of 
opinion that the deed of gift cannot be looked upon ; a 
fraudulent transaction,^^ He then says— At the time of the 
gift the dower of the second wife was still due to her and consti- 
tuted a valid debt in payment of which he could under the law- 
make a valid gift of all his property to her,” and then he ob- 
serves I must therefore hold that in law the transaction is 
unimpeachable.” Now it may be true that a transfer by Ali 
Jawad to his second wife of all his property in satisfaction of her 
dower may be a valid and unimpeachable transaction, but that 
is not the sole question for determination. Having found that the 
transfer to his second wife was made by Ali Jawad for the 
purpose of defeating his first wife’s claim and depriving her of 
the fruits of her successful litigation, it was necessary for the 
learned District. Judge to determine whether or not the second 
wife was a party to the improper conduct of her husband. In 
other words whether or not she combined witii her husband in 
cari'ying out the transaction in question for the improper purpose 
of defeating the claims of the first wife. If she did so combine, 
she would not be a transferee in good faith. It was further 
alleged that there was in reality no real and genuine transfer by 
the husband to his second wife. Before therefore wa can deter- 
mine this appeal we must have definite findings upon the fol- 
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We refer the above issue to the learned District Judge 
under order 41, rule 26, Civil Procedure Code. These issues 
he will determine upon the evidence already before him. On 
return of the fiadings the parties will have the usual ten days 
for filing objections. 

Issues remitted* 
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Before Sir Johi\Stanley^ Knight, Chief Justice ^ and Mr. Justice Banerji. ^909 

ilAM KUMAR SmOH (Doe^^daitt) f>. AH HUSilN akd others 
(Plaiktipes) .** 

Suit for damages against joint tort feasors — Compromise letioeen pla%niiff 
and one of the defendant — such compr omise m har to a decree against the 
other defendants. 

The plaintiff sued several defendants jointly to recoTcr damages in 
irespect of an alleged assault committed on him by the defendants, but entered 
into a compromise with on© of the defendants. Held that the existence of 
this compromise did not preclude the plaintiff from recovering damages 
against the remaining defendants. Brinsmead r. Harrison (1) and Thurmam 
T. Wild (2) referred to. 

This was an appeal under section 10 of the Letters Patent 
from a judgment of Richabds, J. The facts are stated in the 
judgment under appeal, which was as follows: — 

‘‘ This wasa suit for da mages for assault. Before the iustitution 
of the present suit criminal proceedings had been commenced 
a,gainst some 12 persons, with the result that 8 out of 12 were 
convicted. The criminal proceedings were followed by the 
present proceedings iu the Civil Court for damages against the 
same 12 persons. Before the suit was tried one of the four 
parsons who had been acquitted by the Criminal Court entered 
into a compromise with the plaintiff. The suit then proceeded 
against the remaining defendants, with the result that a decree 
was given against the same 8 persons who had been convicted 
by the Criminal Court. The only plea argued in the present 
appeal is that the compromise by one of the defendants, to ■ > : 

which I have referred above, barred the plaintiff's right to a 
decree against the other defendants or any of them. The 
appellant relies upon Pollock on Torts, 7th edition, p. 194. 

— - v>V' ' 1' 

•Appeal ISTo. 45 of 1908 under section 10 of tie Letters Patent. . 
p) (1872) L E., 7 C. P., 647. (S) (1810) 11 A. and A53. ' ’ 
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1309 He also cites tie ease of Brimmead y. Harrison (1) in whioh 
it was Ifcld tl at a jadgment recover^ against one of several 
Joint tort-feasors is a bar to an action against the others for the 
same cause. It is contended that the eonipromise is analogous 
Axi Hcbaiw. equivalent to the recovery of a Judgment. In my opinion 
this contention is not correct. The principle on which the ease 
of Brinsmead v. Harrison -wss decided was that the plaintiff’s 
'cause of action had merged in the Judgment on the principle 
of transit in rem judieatam. In my opinion there is no force 
in this ground of appeal which is the only ground pressed. It 
must also be remembered that the compromise was confined to 
the particular defendant with whom it was made, I accord- 
ingly dismiss the appeal with costs. 

“ The objections under section 561 of the Code of Civil 
Procedure cannot be sustained and are dismused with 
costs. ” 

The same defendant appealed. On this appeal 

Babu Satya Chandra Muherji for the appellants, contended 
that, since the plaintiff had accepted Rs. 26 from one of the 
defendants and had exempted him, he could not maintain his 
claim as against the other defendants. The act of the plaintiff 
amounted to a release of the other defendant®. He cited Undsr- 
hill on Torts, pp. 112 & IIZ, Pollock on Torts, 7th edition, p. 
194, Brinsmead v. Harrison (1) and Thiwman v. Wild (2). 

Mr. Muhammad Ishaq Khan, for the respondent, w'as not 
called upon. 

Stanley, C.J. and Baneeji, J:— The circumstances under 
' which this appeal has arisen are as follows. The plaintiff, Sheikh 
Ali Husain, was mercilessly beaten by some persons including some 
of the defendants in this suit. Thirteen persons were prosecuted 
fnr this assault, with the result that eight were convicted. After 
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the sum of l\s. 025 only was clainieil in the suifcj it will be seen Komab 

that Rs. 25 represented Iho proportionate share of the damages, Simh 

which the dea-ndaut in qi estiori would le in fairness bjund to Ah Httsais, 
pay. The plaintiff was willing to accept this amjuut and so 
certified to the Court. The Court of first instance decreed the 
plaintiff’s claim as against eight of the defendants and in its 
decree exempted the party who had paid or secured the payment 
of the Rs. 25 and also the other defendants from the operation of 
the decree. On ajipeal this decree was upheld with this 
modification that the damages were reduced to a sum of Rs. 150. 

A second appeal was preferred to this High Court, mainly on 
the ground that inasmuch as the plaintiff had accepted from 
one of the defendants a sum of Rs. 25 in satisfaction of his 
liability the plaintiff’s claim against the other defendants could 
not be sustained. Reliance was placed upon the leading case of 
Brimmead v. Harrison (1) in support of this contention. 

The learned Judge did noi accede to the argument advanced by 
the appellants before him and dismissed the appeal. Hence 
this appeal under the Letters Patent. 

We think that the learned Judge of this Court was right 
in the conclusion at which he arrived. The fact that one of 
several tort-feasors in the progress of a suit admits his liability 
as well as that of the other defendants and agrees to pay a sum 
of money in satisfaction of his liability does not exonerate the “ 
other defendants, who may be found responsible for the acts 
complained of, from liability. In the ease of Brinsmead v. 

Harrison^ one of the tort-feasors, was sued for damages for ' ' 

trover of a piano and damages were recovered as against him. 

In that case it was held that a suit against the other tort-feaSdr 
could not be sustained for the same cause of action, notwithstand- 
ing the fact that the judgment already recovered remained 
nns-atisfied. That is a very different ease from the case before 
us. In the case before us all the tort- feasors were sued in one 
and the same suit and judgment was not recovered only agaimt 
the party who had admitted his liability in the progress of the sinji 
(t) (1872) I,. E„7 C.'P.,W.- 1 .-r', 
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March 5« 


Before Sir John Stanley ^ Knight^ Chief Justice, Mr. Justice Sir G-eorge Knox^ 
Mr. Justice Banerjif Mr. Justice Aihman and Mr. Justice Michards. 
OHAHDBADEO SING-H and othejes (Dbfehdahts) Apesllaksis 
MATA PBASAD And anothee (Plaintiffs) and BHEO BABU SIHGH 
A 2su> OTHBBs (Defendants) Eespoisidents**^ 

Sindu law — Mitahshara — Joint Hindu family — Mortgage of joint family 
^ro^erty ly father — Lialility of sons in suit to enforce mortgage — An^ 
teeedeni delt — JSamily necessity — Burden of froof. 

The father of a Joiat Hindu family governed by the Mitakshara law cannot 
^lekedlite a mortgage of the joint family property which will be binding on his 
sons where the loan is not obtained for family necessity or ' to meet an ante- 
cedent debt, , ' 

A debt is not 'f, antecedent ** if it is incurred at the time of tho execution 
of a mortgage for the purpose of securing such debt* 


Second Appeal Ko, 1028 of [1907* 
(1} (I84u} 11 
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Hindu family who had sons living at tho time. The mortgage was for valuable 
consideration but it was not shown that it w^as executed to meet any antece- 
dent debt or for any family necessity. On the other hand it was not alleged 
that the debt secured by the mortgage was tainted with immorality, 

SeM by StrAJsrLBx, 0. J., and Knox and Airman, JJ., that the mortgage in 
^[uestion could not be enforced against the sons’ interests in the joint family 
property. 

jPer Banbrji, J, Riohaeds, J, concurring . 

As regards a Hindu son’s liability to pay his father’s debts not tainted with 
immorality there is no distinction in principle between a debt scoured by a 
mortgage and an unsecured debt. Unless the debt is of such a nature that it 
is not the pious duty of the son to pay it, a mortgage of joint ancestral property 
made by the father is binding on and enforceable against the son and his in- 
terest in the property whether the loan secured by the mortgage was incurred 
at the time of the mortgage or had been taken at soma date anterior to that of 
the mortgage. In a suit brought against the son to enforce the mortgage the 
onus is not on the plaintiff to prove that the debt was incurred for the benefit 
of the family, but it is for the son to prove that, having regard to the nature of 
the debt, it was not his pious duty to discharge it. 

The following cases were referred to \-^J)ehi Dat v. Jadu Bai (1), Jamna V. 
JSlain BuJcli (2), JBadH Brasid v. Madan Lai (3), Lai Bingh V. Leo Harain Singh 

(4), Manbahal v. Q-o^al Mura (5), Manuman Kamat v, Laulat Munda/r (6), Bam 
Lagal v. AjudMa Brasad (7), Surja JPrasad v. Q-olah Chand (8), Venhaiarama* 
naga Bmitwlu v. Venloaiaramana Loss Pmtulu (9), Sutaj JBansi Koer v* Shea 
Bar shad Singh (10), IBahii Singh v. BiMri Lai (11), Karan Singh v, 

Singh (12), Qirdharee Lai v« Kantoo Lai (13), Nanami Baluasin v. Modhun 
Mohnn (14), Samomanjgersaud Bandag v, Mussumai Bahooee MmraJ 
Koonweree (15), Kameswar Pershad v. Bun Bahadur Singh (16), Maharaj Singh 
V. Balwani Singh (17), Jamsethji K, Bata v, KasUmih Jimn Manglia (18)* 
OMdambara Mudaliar v. Kootha^erumal (19), Sami Aggangm v» Bmnamal (20)* 

(1) (1902) 24 All. 459, (11) (1908) 1. L. B., 30 AH., 156, 

(2) (1887) I. L. B., 9 Ail., 493. (12) (1904) I, L. R., 27 Ail., 16. 

(3) (1893) I. li. B., 15 AH., 75, (13) (1874) B. B., 1 1. A., 821. 

(4) (1886) I. L. B., 8 Ail, 279, (14) (1885) B. B., 13 I, A., 1 ; s, 0*. I. B. 

B., 13 Gale., 21. 

(5) Weekly Hotes, 1901, p. 57. (15) {1856} 6 Moo. I. A., 393. 

(6) (1884) I. B. B., 10 Gale,, 525, (16) (1880) I. B, B., 6 Calc., 843* 

(7) (1906) I. B, B.* 28 AU., 328. (17) (1908) I, B. R„ 28 AH.,, 508, 

(8) (1900) I. B. B., 27 Gale,, 762. (18) (1901) I. B. B,, 26 Bom., 326, , 

(9) (1905) I, B. B., 29 Mad., 200. (19) (1903) I. B, 27 Mad., 326, ^ 

(IQ) (1878) I, B. B„ 5 Calc., 148 ? (20) (1897) t, B. B,, 21 Mad., 28. ‘ . V 
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Jjuehuvan JDass V. Giriihnr Choaihry (1), Khalil-ul-Mahmaa v. ■ Gobima 
PersTiai (2), Maftesioar DuU Teioari v. Kishm Singh {i); Kishun Ptrshoa 
Ohonodhry v. Tiyan Pershad Singh (4), Palguhini Bas v. Narain Lai (5), 
Lakshman Lada Naih v. Limohanira Dad.t Saik (0), Madho Parshad v. 
Mehrban Singh (7), Beni Madho v. jBasdeo- Putak (8), Mahabir Pershad v. 
Mohesmar Sath Sahai (9), Sita Bam v. Zalim Singh (10), Xishan Lai V. 
GaTunuddhioaJa Pvasad Singh (11), Chail Behave Lai v, Giilzari Mai (12), 
Kallu V. Fateh (13), Chintamanray Mehendale v. Kashinath (14), JBhawani 
Bakhsh v. Bam Dai (15), Ban Singh v, Sobha Bam (10), Bamohandra v. 
Fakirapp i (17), Qunga Prosad v. Ajudhia Pershad Singh (18) and Bhagbnb 
Pershsd Singh l. Oirja Koer (19). 

This was a suit; to enforce payment of a mortgage executed 
iu 1883, by sale of the mortgaged property. The suit \va.a brought 
after the death of the original mortgagor and mortgagee, who were 
both Hindus governed by the Mitakshara. The defendants, who 
were the sons and grandsons of the mortgagor, denied that the 
debt bad been taken for the benefit of the family and that the 
mortgage was binding on them. The courts below found that the 
debt had been taken by the mortgagor w!iO was also /carta of the 
joint family, but that it was not contracted for legal necessity or 
pay an antecedent debt. On the other baud, it had not been 
alleged or proved that the debt had been taken for immoral pur- 
poses. The Court of first instance (Munsif of Jaunpur), decreed 
the plaintiffs’ claim and this decree was on appeal confirmed 
• by the District Judge. 

The defendants appealed. The appeal was referred to the 
Full Bench on the recommendation of Eichards and Kaeamat 
Hdsain, JJ. 

Mr. Q. W. Dillon (with him Mua.-:hi Gohul Prasad), for the 
appellants : — The suit ought to have been dismissed as it had not 
been proved that the debt was contracted for a legal neces-ity or 
to pay an antecedent debt. The pious liability of Hindu sous to 
t pay their father’s debts is not disputed. What is disjiuted is 

(1) (1880) I. L. B., 5 Oak., 855. (10) (1883) I. L. B.. 8 All., 281. 

(2) (1899) I. L. B., 20 Oak., 828. (11) (1S99) I. L. B., 21 All., 288 

■ ■ (8)' (1907) I. L. B., 84 Oak., 184. (12) (1909) 0 A. L. J. R., 133. 

(4)' (1907) I, L, B.. 34 Oak., 735. (13) (1904) 1 A. h. J. R., 310. 

(6) (1898) I. L. E., 15 All., 839. (14) (1889) I. L. R., 14 Bom., 320 

(6) (1880) L. B., 7 I. A., 181. (15) (1891) I. L. R., 13 AU., 210. 

(7) (1890) L. R., 17 1. A., 194. (10) (1907) I. L. R., 29 All , 644 

(8) (1890) I. L. B., 12 All,, 99. (17) (1900) 2 Bom., L. R., 45u 

(9) (1869) I. L. B., 17 OaJo., 584. (18) (1881) I. L.' B.,' 8 Calc., 181. 
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that the father iu a Joint Hindu family can mortgage family 
pro; 3 erty, there being no legal necessity shown for the mortgage. 
The limitation prescribed by law for recovery from the sons 
of a debt due by a Hindu father is six years. See article 120 of 
the Limitation Act, No. XV of 1877 and the case of Nursing 
Misra v. Lalji Misra, (1). If, therefore, the appellants are 
right in contending that a Hindu father, in the absence of legal 
necessity, has no power to mortgage or sell ancestral family 
property, any claim to recover the amount from the sons qttd 
debt is barred by limitation. 

For the decision of this case two principles of Hindu law 
rec[ttire consideration. The first is that Hindu sons are under a 
pious liability to pay their father’s debts, if not tainted with im- 
morality. The second is that a Hindu father has no higher 
powers than aay other member of a joint co-pareeoary body. 
These are two distinct principles and in no way depend- 
ent upon each other. The first principle, that of the pious 
liability is not involved in this case and is fully admitted by the 
appellants. The second piinciple is still good law and has not 
been, departed from in subsequent decisions. When a person 
under a disability creates a charge (a Hindu father is under 
such a disability), it is for the person enforcing a charge so created 
to prove that the person who created the charge was acting within 
his powers. In the present case, therefore, the burden lies upon 
the plainfciffs-moitgagees to prove that the money was borrowed 
for a legal necessity or to liquidate an antecedent debt. The 
expression “ anteoedent debt ” nowhere occurs in the Hindu Law. 
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of a joint family, either under a conveyance executed by a father 
in consideration of an antecedent debt, or in order fo raise monej 
to pay off an antecedent debt, or under a sale in execution of a 
decree for a father’s debts, his sons by reason of their duty to pay 
their father’s debt, cannot recover that property, unless they show 
that the debts were contracted for immoral purposes.” In other 
words, they laid down that a Hindu father to liquidate his antece- 
dent debts could mortgage and sell joint family property and that 
such payment came within the expression “ pious purpose. 

He submitted that these cases did not in any way enlarge the 
father’s powers. 

The lower courts relied on Dsbi Dat v. Jcidu Rui (1). That 
case it was submitted was not rightly decided. In Manhahal 
Bai V. Qo:pal Miara (2), it was held that when a father executed 
a sale-deed of the family property for Ms own debt and not 
for a legal necessity or to pay off an antecedent debt, the sale was 
not binding on the sons. In Kallu y. Fateh (8 }, the same viewwas 
tahen as in Rehi Rat v. J‘adi% Raiy but the ease of J^aTi^ahat 
Rai y, Gopal Misra waa not considered. In the later case of 
Ram Dial v. Ajudhia Prasad (4) Manhahal Rad v. Gopal 
Misra was followed. 

The Full Bench case, Karan Singh v. Bhup Singh (5), was 
not a case of mortgage but of a simple money debt. The differ- 
ence is this. In the one case the father is contracting a debt, in 
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The Mitakshara lays down that the father in a joint Hiiida 
family has no higher powers of alienation than any other mem- 
ber. chapter 1, section 1, verses 27, 28.) When 

a son claims exemption on the ground of the immoral nature of 
the debt, it is for him to prove the immorality, but the creditor 
had first to prove that a transfer was made for a legal necessity 
or to pay off an antecedent debt. 

The case of Nanomi Bahuasin v. Modhun Moh'.m (6), relied 
upon in Debi Red v. Jadu Rai was not a case of a mortgage at 

(1) {19U3J I. Ii. E., 2t All,, 459. (4) (1906) I. L. K., 23 AIL, 328. 

(2) Weekly Uotos* 1901, p. 67, (5) (1904) I. h, li.. 27 AIL, 16. 

(8) (1904) I A. Ii. J. B., 816. (6) (1883) JL. H., 13 I. A.. 1 : IB. 

a.. 18 Cals., 21. 
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all but one of debt. Therefore the question could not arise in 
that case and the obserrations of their Lordships were obiter. 

There is a conflict of opinion not only in this High Court but 
in the other High Coiirls as well. The following cases 
were referred to i--Sheh Narain Singh y, Januk Singh (1); 
Liiehmun Das v. Giridhur Ghowdhry (*2), Laljee Sdhay v. 
Fakeer Gkand (3)^ Eambman Kamat v. Doiolat Mundar (4)^ 
Khalilul-Rahman v. Govind Pershad (5), Sitrja Prasad Y. 
Qolah Ghand (G), Kishun Pershad Ghowdhry v. Tipan Pershad 
Singh (7)^ 3Iaheswar DuU Tewari v. Kishun Singh (8), 
Ghintamanrav Mehendale y. Eashinath (9), Jamsetji N. Tata v. 
Kashinath Jiwan (10), Ningareddi v. LaJcshmana (11), Sami 
Ayyangar y. Ponnamal (12) , Ghidamhara Mudaliar v. 
Koothaperumal (13), VenkataramanayaPantuluv. Venkatara-- 
mana Doss Pantidu (1 4); Hanuman Singh v. Nanak Chand^ 
(l5), Jamna y. Main SuMi (16)^ Badri Prasad v.-Madan Lai 
(17), Maharaj Singh \\ Balwant Singh (18). 

In all cases before the Privy Council from 6 I. A. onwards 
the suit had been brought after the property had been sold in 
execution of a decree. 

The general principle of Hindu law is that every member of 
a joint Hindu family stands on an equal footing with and has the 
game powers as the others. The Privy Council have guarded 
this principle of Hindu law with great jealousy. Lakshman 
Dada Naik v. Bam Ohandra Bada Naik (19), Madho Par shad y. 
Mehrhan Singh (20), and Balgovind Das y, Narain Lai (21). 

^ In the case of father and son the Privy Council safe-guarded 
this principle by the theory of antecedent debt and in the case 
of others by holding that no member can transfer even his own 
share without the consent of others, although at the suit of a 
creditor they allow such undivided share to be attached and sold. 

(1) (187^) IX.R., 2 CaL, 488 "(11) (1901) 26 Bom,, 163 at 

pp. 168-169. 

(2) (1880) I.L.II., 6 Calc., 856. (12) (1897) I. L. E, 21 Mad., 28. 

(3) (1880^ I.L.E., 6 Calo., 136. (18) (1903) I L. E., 27 Mad., 826. 

(4) (1884) I.L.E., 10 Calo., 628. (34) (1905) L E. E., 29 Mad., 200. 

(6) (1892) I.L.E.. 20 Calo., 328. (15) (1884) I. h B., 6 All., 193. 

. (6) (1900) I.L.E., 27 Calo., 763. (16) (1887) I. L. E, 9 AH., 493. 

(7) (1907) LL-E , 84 Calo., 785, (17) (1893) I.L.E., 16 All., 75. l. B. .. 

(8) (1907E I.L.B., 34 Calo., 184. (18) (1906) E h. E., 28 AIL, 508. ' 

(9) (1889) I.L.B., 14 Bom., 82a (19) (1880) L. E.. 7 I. A., J81, 196. 

(10) (1901) LL.E., 26 Bom., 326. (20) (1890) L. E., 17 1.. A., 194. 

. . (21) (1883)'L.S.,20lA„Hf.' ' 'iv 
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The father thus being under a legal disability to charge the share 
of the sons except for an antecedent debt or for legal necess'ty, 
the onus of proving that his case comes under the exception lies 
on the creditor who seeks to enforce the charge. 

Munshi Gokul Prasad, on the same side, pointed out that 
there was no case in which the mortgagee was the plaintiff 
and in which the Privy Council had laid down that the burden 
of proof did not lie upon the plaintiff who was seeking to 
enforce a transfer made by a person with limited powers like 
the father, but that it was for the sons to prove the immoral 
nature of the consideration for the transfer before they could 
escape liability. He referred to Kamestoar Fershad v. Bun 
Bahadur Singh (1). 

Mr. Jlf. L. Agarwala (for Mr. W. Wallach), for the respon- 
dent. The question whether an alienation by a father can be 
upheld when no antecedent debt or necessity is proved and the 
consideration is not immoral, is one of interpretation of certain 
dicta of the Privy Council. So far as the shastras are con- 
cerned, not a word is found in them about antecedent debts. The 
only ground on^whiehthe son is made liable to pay his father’s 
debts is his pious duty to save the soul of his father from going 
into the regions of torment and this duty is as gre.at in the case 
of a present debt as in that of an antecedent debt. According to 
the rulings also an ‘antecedent debt ’ may mean a present debt. 
Luchmun Das v. Giridhur Ghowdhry (2), Khalil-ul Rahman v. 
Oovind Fershad (3), Maheswar DuU Tewari v. Kishun Singh(i). 
This view was also held by the Madras High Court in Chidam- 
bara hludaliar v. Koothaperumal (6). In Venkataramanaya 
Pantulu V. VenJeataramawt, Doss Pantulu (6), the Judges 
adopt the principle laid down in 27 Mad., 326. There is 
practically no distinction between a present advance and an 
antecedent debt. J. 0. Ghose, Hindu Law, second edition, 
415. 

On the question of the onusoi proof, the rulings of the Bombay 
High Court in Ghintamanrav Mahendale v. Kashinath (7), 

(1) (1880) 1. L. B., 6 Calo., 843, 847, P. C. (4) (1907) I. L. B., 84 Calc., 184 
^ ® (S) (IMS) I. L. B.: ar Mad. 326. 

(8) (1892) L L. B„ 20 Gal., 828. (6) (1905) I. L. B., 29 Mad,, 200, 

(7) (1889)lJG.B.,14Bom., 820. ’ 
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Mam>chandra Mahadev Nadgir v. Fahirappa (1), and Qovind- 
krishna Qujar y. Sikharam Narayan (2) were referred 
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The rulings of the Mlahabad High Court also have been, 
except for two decisions and an obiter dictum,, uniformly in 
favour of the creditor, irrespective of the fact whether he comes 
as a plaintiff or as a defendant. Sita Bam, v. Zalim, Singh (3), 
Kishan Lai v. Qaruruddhwaja {4), Bebi Bat v. Jadu Rai (5), 
Kallu v. FaieJi {Q), and Babu Singh v. Beha/ri Lai (7). The 
only direct ruling against the respondent is, Jarana v. Nain 
SuJch (8). In this case it was held that the onus of proving 
legal necessity lay upon the creditor. This case was decided 
on the strength of Lai Singh v. Beo Naram Singh (9). 
But the judgment in that ease was disavowed in a later case, 
Bhawani Bakhsh v. Bam, Ban (10), by the judges who delivered 
the former judgment. Therefore the judgment in 9 AIL, 493, 
being based on 8 All., 279, is, it was submitted, incorrect. 

In Manbahal Bai v. Qopal Misra (11), the remarks made 
with regard to antecedent debts were not necessary for the 
decision of the case. There is a passage in Karan Singh 
V. Bhup Singh (12), which taken by itself is in favour of the 
respondent. The passage includes mortgage debts as well as 
simple money debts. 

' As to Maharaj Singh v. Balwant Singh (13), the remarks 
in it as to the burden of proof being on the creditor were not 
necessary for the decision of the ca^e. The immoral nature 
of the debt was proved in this case and the question did not, 
therefore, arise at all as to whether the burden of proving legal 
necessity lay on the creditor : Basa Mai v. Mahan-aj Singh (14), 
Beni Midho v. Basdeo Pathak (15), Bhawani Bakhsh v. Bam 
Bai (16), Psm, Singh v. Partab Singh (17), aud Lai Singh v. 
Pvlandar Singh (18), were referred to and it was urged that 

(11 (1900) 2 Bom., L.B., 450. (10) (1091) I. L B., 13 All., 216, 

(2) (1904) I.L.B., 28 Bom., 383, 889. (11) Weekly Notes 1901, p. 57' 

(3) (1886) I.L.B., 8 All., 233. (12) (1904) IJ:j.E., 27 AD., 16, 18. 

(4) (1899) I.L.B., 21 AIL, 238. (18) (1906) I. L. B., 28 All., 508. 

(6) (1902) I,L.B., 24 All., 459. (14) (1886) I. L. B., 8 All. 205. 

le) 1904 1.A.L.3-.B., 816. (15) (1890) L L. B., 12 AIL, 99*. 

(7) (1908) 5 Ai.J.B , 175. ' (16) (1891) I. L. B„ 13 AIL, 816. 

(8) (1887) I.L.B., 9 AIL, 493. (17) (1862) L Lt B., 14 AH., 179. 

H (1886) I. L. B., 8 AB. 279. ^8) (1905) I. L. B., 28 AD,. 188. , 
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1909 GiTdhdTee L(tl v* Kantoo Lai (1), their Lordships of the 

‘ Privy Council were in doubt as to whether sons could question 
3DEO SiHGH alienations made by the father; except on the ground oi immoral- 
ity, but in the later case of Nanom BahvMsin v. Modhun 
MohvM (2), their Lordships held that sons could not set up their 
right against the remedies of the creditor. This High Court has 
made observations on this ruling favourable to the creditor in 
Laehman Das v. Kh'w'nnu Lai (3) and Karan Singh v. Bhup 
Singh (4). The Privy Council clearly lay down in 13 Calc., 21, 
that a creditor can pursue any remedies open to him against the 
son which he could have pursued against the father unless 
the debt is tainted with immorality. This view has been 
followed in Bhaghut Per shad Singh t. Girja Eoer (5) and 
Mahabir Per shad v. Maheswar Nath Sahai (6). 

It was submitted that from 1886 to 1908 there was a unifor- 
mity of decisions in this High Court that the onus lay on the son. 
The principle of stare decisis should not be departed from. 

Munshi Qohul Prasad^ in reply referred to the principle 
of Hindu law that no member of a joint Hindu family can 
alienate family property without necessity. Balgohind Das v. 
Narain Lai (7). Mitahshara^ Chapter I, section 1, verses 27, 
28. The power of the father is not greater than that of any 
other member except that he is the natural manager of the 
family and that sons have a pious duty to pay the debts of their 
father. The reason why the father is unable to transfer family 
property is given by the Privy Council in Sartaj Kuari v. 
Deoraj Kuari (8). 

The power of the father to alienate family property should 
not- he confused with the liabilities of the sons to pay their 
father^s debts. The Privy Council have applied tw^o different 
rules of evidence to the two classes of eases, those in wMch a 
creditor sues to enforce a charge against joint family property 
created by a Hindu father who has only a limited poww of dis- 
posal, and those in which the sons come in as plaintiffs to set 
aside sales in execution of decrees obtained against the father. 

^ {^) (^^^8) I* V* 0. 

(4), |l904) I. It. 87 AH., 16, 18, r*. b. (8) (1888) 1. 1. B., 10 Ail., m, 286. 
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la the former class of cases they have applied the geaeral rule 
that a plaintiff seeking to enforce a charge created by a persoa 
with limited powers must show that under the circumstances 
that person was competent to' charge the property. This general 
rule is laid clown in the well-known case of Hanoomanpermvd 
Panday v. Bahooee Munraj Koonweree (1). The same rule has 
been applied to eases of transfers by a father where in derogation 
of the rights of his son, under the Mitakshara, he has made an 
alienation of the family property. Kameshwar Pershad v. Eun 
Bahadiuv Singh (2). In the latter class of eases they have 
applied the rule that when the sons sue to recover property which 
has passed out of the family by sale in execution of a decree 
obtained against the father, they must prove that thesale tookplaee 
under such circumstances that they were not bound by it. The 
Privy Council case in I. L, E.., 13 Calc, 21, is a case of that 
kind. In Nanomi Babmsin v. Modliun Mohun (S) the Privy 
Council never raid that the sons could not plead limitation j what 
they said w’as that sons could not set up their, right against the 
remedies of the creditor, but that implies that there must be in 
existence some remedies open to the creditor and not barred by 
time. 

As regards the meaning of the phrase ^antecedent debt’ 
it has been held by this court that antecedent debt means a 
debt contracted before the salo or t’.ie mortgage sought to be 
set aside by the son, and other courts have, in many cases, 
expressed the same view. The cases of Lai Singh v. Deo Warain 
Singh (4:), Manhahal Eai V. Qo'pal Mism (5), Bam Dayal v. 
Ajudhia Prasad (6), Hanuman Kamat v. Daulat Mundo/r (J)', 
Sarja Prasad v. Oalab Ghand (S), Ghinnayy i v. Perumal (9)j 
Sami Ayyangxr v. Ponnammal (10), and V enkataramanayd 
Pantulvi y.Venkataramana Doss Pantulu{ll) were referred to. 

The following judgments were delivered : 

Stanley, C.J.—This second appeal was directed to be laid 
before a Puli Bench in consequence of a conflict in the decisions 

(1) (1856) 6 Moo. I. A., 893, 418-9. (6) (1908) I, L. B., 28 AB., 828, 

(2) (1880) I. L. B., 6 Oalo., 843, 847-8, (7) (1884) I. L, B.. 10 Oalo„ 628,' ' 

. , (3) (1885) I. L. B., 13 Calc., 21. (8) (1900) I. L. B., 27 Oalc., 763.r' 

(4) (1886) I. L. B., 8 All., 279. (9) (1889) I. L..B., 13 Mad,, SI.'',:,;. 

(6) (1901) A. W. N., 67. . . , (10)' (1897) % Lii 21 Ifed;, 28, '• ' 

(11) (1903) I, L, B., 29 Maa„, S00^“> i'- ■ 
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Yolved in it. The suit is one to entoree payment ot a mortgage 
by sale of the mortgaged property. The mortgage was executed 
by the late Earn Narain Singh, who was the head of the 
defendants’ family on ihe 4th of September 1883 to secure a 
Stanley, principal sum of Es. 400 in favour of Earn Narain Kalwar, 
the father of the plaintiff respondent Sheo Baba Singh and 
the g? anifather of the appellant Chanderdeo Singh. The parties 
are governed by the law of the Mitakshara. It was found 
by the Court of first instance that the mortgage was not exe- 
cuted for the purpose of satisfying any antecedent debt and 
there was no evidence that the consideration was required for 
the legal necessities of the family, or that the lender made 
any inquiry as to the purposes for which the money was bor- 
rowed. On the other hand it was not proved, or even alleged, 
that the debt was tainted with immorality. On these findings the 
court mainly relying on the decision in the case of Debi Doi 
Y.JaduBm (1), decreed the plaintifis’ claim. Upon appeal 
this decision was upheld by the learned officiating ^District 
Judge. He held that the money advanced to' the mortgagor 
could not be said to have been applied to the discharge of any 
antecedent debt, but at the same time that the debt was not 
tainted with immorality and consequently the appeal was without 
any force. A second appeal was preferred, the first ground of 
appeal being that the mortgage not being one for the payment of 
an antecedent debt, nor for family necessity, was not binding 
on the appellants. There is a second ground of appeal, namely, 

. that the claim of the plaintiffs so far as it is based on the 
poius duty of sons to pay their fathers’ debt is barred by time. 
In view of the pious obligation of Hindu sons in a Mitak- 
shara family to pay their father’s debts, the learned counsel for 
the appellants did not for a moment contend that this pious 
duty did not lie upon his clients. He admitted that they were 
so liable, but he contended that the mortgage of the 4th of 
September 1883, not having been made to satisfy an antece- 
dent debt, or for family necessities, was not binding upon the 

_ - (1) (1902) I.L.B.,e4AIi., 469* 
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may be set aside on suit by the sons so far as it affected their 1009- 
interest in the property if there were no antecedent debt or 
valid necessity to support it^ although the transaction was not deoSinoh 
shown to be tainted with immorality. In his judgment Sir 
Arthur Straoheyj C.J.^ commenting upon the view expressed 
by the learned Judge of this Ooiirt from whose decision the Stanley, 
appeal had been preferred observed as follows The learned 
Judge held that the plaintiff was entitled to no relief what- 
ever, inasmuch as he was Hindu son impeaching the sale 
of ancestral property of a 
and it had been cor 
father in a joint fami 
the ground that the 
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in impeach the sale only on 
raised for d«bauchery and 
'* In my opinion that proposition is too 
le learned Judge. The doctrine limiting 
ich an alienation of joint family property 
based solely on the pious duty which the 
Hindu law recognises as incumbent upon a son to pay his father’s 
debts not tainted with immorality. The true rule is that the 
son cannot impeach an alienation of ancestral joint family pro- 
perty made by a father, for which the consideration is an 
antecedent debt of the father not tainted with immorality or the 
object of which is to pay such a debt. That this is the true scope 
of the doctrine is shown by the numerous decisions, of which it 
is sufficient to refer to Lai Singh v. Deo Narain Singh (1) the 
decisions of the Privy Council cited in the judgment in that case, 
and the judgment of the Full Bench in Bad/ri Drasad v. Madan 
Lai (2). These cases show that the doctrine has no application to 
a case in which no antecedent debt of the father, that is a debt 
antecedent to the alienation in question is concerned as the 
consideration or object of the alienation. In the present ease 
the deed does not state any antecedent debt of the father as the 
consideration or the object of the sale. (The italics are mine.) 
Nothing can be clearer than this language of the learned Chief 
Justice. In his judgment my brother Banerji endorsed the view 
expressed by Sir Arthur Straehey in the following language ; — 
“ According to the well known rulings of the Privy Commil, 

. (1) (1886) I, L. E,., 8 All, 279, (2) (1893) I, L. B„ 15 AH, 75. 
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1909 an alienation of joint family property made by the father of a 
' Obasdb" Mitakshara family cannot be impeached by his sons, if such 

DEoSiKSH alienation has been made in lien of an antecedent debt or for 

. mIW the payment of the father’s debt, unless the son can prove that 

Pb^d. incurred for an immoral purpose, the reason for the 

aianUif, c. J. rule being that it is the pious duty of the son to pay his father’s 
debt not tainted with immorality. Had the transaction in the 
present case been that of a sale made in lieu of an antecedent 
debt, or for the payment of a debt due by the father, the principle 
which the learned Judge of this Court has applied would have 
been applicable. But in this case there was no allegation that the 
consideration for the sale was an antecedent’ debt of the father 
or that it was taken for the purpose of paying off the father’s 
debt.” Now in that case it was found that there was no consider- 
ation at all for the sale. Consequently the suit was bound to 
succeed ; but I cite the case as showing the view of the law 
which was entertained at this time by the learned Judges who 
decided it. TMs was the case of a sale, but it is obvious that 
no distinction can be drawn between alienation by out and out 
sale and alienation by mortgage. A mortgage is a sale suh 
modo. The word ' alienation’ frequently met with in the text 
books and judgments embraces both sale and mortgage. 

In the case of Mam Dayal v. Ajudhia Prasad ( 1 ) my late 
brother Burkitt and myself adopted the view of the law expressed 
in Manhahal v. Gopal Misra. 

Now by the expression antecedent debt I understand a debt 
which is not for the first time incurred at the time of a sale or 
mortgage that is presently incurred but a debt which existed 
prior to and independently of such sale or mortgage. It must 
be a horn fide debt not colonrably incurred for the purpose of 
. forming a baas for a subsequent mortgage or sale or other similar 
object. This was the interpretation placed upon the expression 
by the Calcutta High Court in the case of Eanuman 
Kamat v. DowM Mundar ( 2 ), in which it was held that 
altkough no member of a joint Hindu family governed by 
the Mitakshara or Mithila law has the authority, without the 
consent of his co-sharers, to sell or mortgage even his own share 
(1908) I, L. E„ 28, All,, 328, (2) (1884) I. Ii, B„ 10 Oalo., 528. 
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in order to raise money on his own account, and not for the 
benefit of the joint family, yet if a father does alienate even the 
■whole joint property of his o-wn and his sons in order to pay off 
antecedent personal debts, the sons cannot avoid such alienation 

unless they prove that the debts were immoral ; that to make the 

alienation to this extent binding upon the sons who did not Stanhy,o.J, 
consent to it, it must be shown that it was made for the payment 
of antecedent debts, and not merely in consideration of a loan 
or a payment made to the father on the occasion of his making 
the alienation ; and that in the ease of a voluntary sale the 
purchase money does not constitute an antecedent debt such as 
to render that sale binding on the sons unless they prove the 
transaction to have been immoral. 

Again in the same High Court in the case of Sw^-ja Prasad ■ 

V. Golab Glumd (1) Ghose and Harington, JJ., held that in a 
case of a joint Mitakshara family where the father raised money 
on a mortgage hypothecating ancestral family property and it 
was not proved that the money was required for payment of any 
antecedent debt or that the money was raised or expended for 
illegal or immoral purposes, or that any inquiry was made on 
behalf of the mortgage as to the purpose for which the debt was 
incurred, the mortgage security could not be enforced against the 
son (the father having died) unless it could be shown that the 
debts for which the mortgage was created were antecedent to 
the transaction in question and that under the circumstances the 
mortgage was not binding upon the son, but that the debt not 
having been proved to have been incurred for immoral or illegal 
purposes, the mortgagee would be entitled to a money decree 
against the sons, not upon the mortgage security, but upon the 
simple obligation created by the bond, and that a suit for such a 
relief m'ust, under the Limitation Act, be instituted within six 
years from the date of the mortgage bond. 

In the Madras High Court in the case of VenJeafyx/ramanaya 
Pantvlv. V. Tenkataramoma Boss Pantulv, (2) Sir Arnold 
White, 0. J,, and Subramania Ayyar and Davis, JJ., held, fob 
lowing several decisions of that High Court, that when a debt 
was incurred at the time of sale or mortgage, it was hot an ’‘V-., 

(1) (1900) I. L. B., 27 O^o., 763. (2) (1906) I. • . : . . ' 
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antecedent debt within the meaning of those words as used in the 
judgment of the Privy Council in Svjraj Bimsi Koer v* 8heo 
Persad Singh In their judgment the learned Judges ob- 
serve As regards the question of sale there does not appear 
to be any decision, either of the Privy Council or of the Courts 
SianU^, C.J. of this counky, that a sale is binding on the son^s share 
when the debt was not antecedent in the sense that it existed 
prior to and independently of the sale,^^ I think it to be 
beyond question that the expression antecedent debt means 
what it expresses^ namely a debt incurred prior to and inde- 
pendent of the sale or mortgage sought to be enforced. 

The propriety of the decision in the case of Jamna v. Nain 
Sidch (2) was questioned in the two cases of Dehi Dat v. J(id% 
Mai (3) and Babu Singh v. Bihari Lai (4). In the first men- 
tioned ease my brother Banerji seems to me to have resiled from 
the view laid down by him in Manbahal Rai y.Gopal Misra^ 
He and my brother Aikman held in a suit for sale on a mort- 
gage of joint family property executed by a father and three of 
his sons that the fourth son, who was a minor and four grand- 
sons, also minors who were not executants of tbe^mortgage, were 
properly arraigned as defendants, inasmuch as their own interest 
in the joint family property would be liable under the mortgage 
unless tbey could show that either the mortgage debt was never 
incurred or that it no longer subsisted or that it was tainted with 
immorality. The learned Judges delivered a very short Judg- 
ment holding that the ruling in the case of Jamna v. JJain Suhh 
was overruled by their lordships of the Privy Council They 
say ; — It is true that the ruling referred to above has not in 
express terms been overruled | but having regard to the later 
Pull Bench ruling in Badri Prasad v. Madan Lal^ and to the 
ruling of the Privy Council in Nanomi Bahimsm v, Modkun 
Moimn, it can no longer be considered as law. The sons and 
grandsons of a mortgagor can only dispute the validity of the 
mortgage either on the ground that the debt was never incurred, 
or is no longer in existence or that it was tainted with immoral- 
ity. I may here again point cut that in the ease of Badri 

(1) (18^8) I L, E., 5 Calc,, 148. (8) (1902) I. L. Bi, 24 All. 459. 
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Prasad v. Madan Lai, the consideration for the mortgage which 
formed the basis of the suit was with a trifling exception money 
advances antecedently made by the mortgagee to the father. 

In the ease of Bahv, Singh v. Bihari Lai (1), which was a 
suit for sale upon a mortgage my brothers Banerji and Richards 
held that the decision in the case of Jamna y. Nain Sukh, 
could no longer be supported and that it was sufficient in order 
to establish the liability of a son to pay the personal debt of his 
father, if the debt be proved and the son cannot show that it was 
contracted for immoral purposes or was such a debt as does not 
fall within the pious duty of the son to discharge. In that case 
my learned brothers quoted with approval my words iu the Full 

Bench case of Karan Singh y. Bhup Singh (2), as follows : ‘'It 

is not necessary in order to establish a son’s liability for his 
father’s debt that it should be shown that the debt was contracted 
for the benefit of the family. It is sufficient in order to estab- 
lish the liability of sons to pay a personal debt of their father, if 
the debt be proved, and the sons cannot show that it was con- 
tracted for immoral purposes, or was such a debt as does not fall 
within the pious duty of the sons to discharge. ” Now the suit of 
Karan Singh v. Bhup Singh was not a suit to enforce payment 
of a mortgage debt. It was a ease in which a creditor obtained 
a decree for profits against the lambardar of a village and in 
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and Eiehards seem not to recognize any distinction between a 
case in wMcb a Hindu son is sued on the basis of bis pious obliga- 
tion to pay his father’s debts, and a case in which a mortgagee of 
the father seeks to enforce a mortgage against the son by sale of 
the mortgaged property. 

In the case before us, as I Lave said, it is not denied that 
sons in a Mitakshara family are liable to pay their father’s 
debts, provided those debts be not tainted with immorality. 
What is denied is that a mortgage by a father in such a family 
is binding upon his sons if that mortgage had not been executed 
to satisfy an antecedent debt or a family necessity and the mort- 
gagee has failed to show that he made any reasonable inquiry as 
to the necessity for the loan. A son admittedly may be suc- 
cessfully sued for the debt of his father on the basis of his pious 
obligation to discharge his father’s debts provided that the suit 
be not barred by limitation and a decree passed in such a suit 
may be enforced in execution by sale of the ancestral property 
of the family. 

How let me turn to the decisions of their Lordships of the 
Privy Council which have been relied upon as supporting 
the view that a mortgage executed by a Hindu father, in a Mitak- 
shara family not shown to have been made to satisfy an antece- 
dent debt or a family necessity but not shown to have been for a 
debt tainted with immorality, is binding upon bis sons. The 
first to which I shall refer is the case of Suraj Bunsi Koer v. 
8heo Persad Singh (1). In that case an ex parte decree for 
money had been obtained against a Hindu governed by the 
Mitakshara Law upon a bond, whereby he had mortgaged, his 
ancestral immovable estate ^and the estate was attached and sold. 
Prior to the sale in execution the judgment debtor died and his 
infant sons and co-heirs on filing a petition of objections, were 
referred to a regular suit. They instituted a suit after the sale 
against the execution creditor and the purchasers for a declara- 
tion of their right to the property sold and to have the mortgage 
bond, the ex parte decree and the execution sale set aside. It 
appeared that the father’s debt had beenincurred without justify- 
ing necessity and it was held that as between the infants and 
(1) (1S79) I. L. B., ,S 0aI«., .148j_L. B., 6 I. A., 88. 
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tbe execution creditor neither they nor the ancestral immovable 
property in their hands was liable for the father’s debt, but that ~ 
as regards the Judgment debtor’s undivided share in the estate i 
sold whether or not his own alienation was valid by the law as 
understood in Bengal it was capable of being seized in execution 
and that the effect of the execution sale was to transfer the said 
share to the pnrchasersj the execution proceeding having at the 
time of the judgment debtor’s death gone so far as to constitute 
in favour of the execution creditor a valid charge thereon which 
could not be defeated by the judgment debtor’s death before the 
actual sale. It will be observed that as between the infants 
and the execution creditor neither they nor the ancestral property 
in their hands were held to be liable for the debt. In delivering 
the judgment of their Lordships Sir James 'W'. Cplvile remarked 
that “ the rights of the coparceners in an undivided Hindu family 
governed by the law of the Mitakshara, which consists of a 
father and his sons, do not differ from those of the coparceners in 
a like family which consists of undivided brethren except so far 
as they are affected by the peculiar obligation of paying their 
father’s debts which the Hindu law imposes upon sons (a question 
to be hereafter cousidered) and the fact that the father is in all 
cases naturally and in the case of infant sons necessarily the 
manager of the joint family estate. The right of coparceners to 
impeach an alienation made by one member of the family with- 
out their authority, express or implied, has of late years been 
frequently before the courts of India, and it cannot be said that 
there has been .complete uniformity of decision respecting it. 

All are agreed that the alienation of any portion of the joint 
estate, without such express or implied authority, may be im- 
peached by the coparceners, and that such an authority will be 
implied at least in the case of minors if it can be shown that the 
alienation was made by the managing member of the family for 
legitimate family purposes. It is not so clearly settled whether 
in order to bind adult coparceners, their express eonse'nt is not 
required.” His Lordship then referring to the case of Girdha/res 
Lall V. Kantoo La,U[(l) observed : — “ This ease is undoubtedly an 
authority for these propositions, First, that where Joint ancestral : ; 
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BEoSiKGH debt, or in order to raise money to pay oii antecedent debt, or 

mIti under a sale in execution of a decree for the father^s debts, hxs 

Pbabad, gQj^g reason of their duty to pay their father's debts, cannot 
Stmle^ recover that property unless they show that the debts were con- 
tracted for immoral purposes, and that the purchasers had notice 
that they were so contracted ; and secondly that the purchasers 
at an execution sale, being strangers to the suit, if they have not 
notice that the debts were so contracted, are not bound to make 
inquiry beyond what appears on the face of the proceedings/^ 
The first of these propositions it will be observed deals with 
cases where joint ancestral property has passed out of a joint family 
either under a conveyance executed by a father in consideration 
of an antecedent debt or in order to raise money to pay off an 
antecedent debt^ or under a sale in execution of a decree for the 
father^s debt. It deals with cases in which ancestral property 
has passed out of the family and with no other eases and the 
words antecedent debt, seem to have been used advisedly. 
Likewise the second proposition deals with the case of a purchase 
at an execution sale. Neither proposition touches a case in which 
a mortgagee of a Hindu father seeks to enforce his mortgage as 
against the sons. 

The next case to which I would refer is that of Mussuniat 
Nanomi Baluasin v, Modhun Mohun (1). In that case the suit 
was instituted by the widow of a Hindu on behalf of her minor 
sons and herself to set aside a sale made in execution of a personal 
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of theMifcaksharalaw, one being that a son takes a present vest- igog 
edinterestjoiailywith his faiiher in ancestral estate, and the other ~CHASDiii 
that he is legally boimd to pay his father’s debts, not incurred moSikgh 
for immoral purposes, to the extent of the property taken by him Sllri 
through Ms father. It is impossible to say that the decisions on C j: 

this subject are on all points in harmony either in, India or 
here. But the discrepancies do not cover so wide a ground as 
was suggested during the argument in this case. It appears to 
their Lordships that sufficient care has not always been taken to 
distinguish between the question how far the entirety of the joint 
estate is liable for the father’s debts and tbe question how far the 
sons can be precluded by proceedings taken by or against the 
father alone from disputing that liability. Destructive as it may 
be of tbe principle of independent coparcenary rights in the sons, 
the decisions have for some time established the principle that 
the sons cannot set up their rights against their father’s aliena- 
tion for an antecedent debt or against his creditor’s remedies for 
their debts if not tainted with immorality. On this important 
question of the liability of the joint estate their Lordships think 
that there is now no conflict of authority.” 

This pregnant statement of his Lordship has created much 
misconception, and it is upon the meaning intended to be 
conveyed by his Lordship that the Judges in the various courts 
in India have differed. On the one hand it has been held that 
this dictum is an authority for the proposition that a Hindu 
father in a joint Mitakshara family can give a valid mortgage of 
the joint ancestral property as security for an advance made to 
him at the time not to satisfy an antecedent debt ora family 
necessity but not made for an immoral purpose. On the other 
hand the view taken by other Judges is that this interpretation is 
too wide and that a mortgage to be valid must have an antecedent 
debt or some family necessity to support it or at least the mort- 
gagee must after reasonable inquiry have satisfied himself as to 
the existence of an antecedent debt or a family necessity for 
the loan. 

In the leading ease of ffanoomanpersaud Panday v,. Mmsum- 
atBabooee Munraj Koonwaree (1), in which the powers of a ' 

, _ J (lHie66)6Moo.tA.,893 
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.party upon whom the onus of proof lay to p,rove that the alienation 
of ■ a ' manager was honcijide. Their Lordships .remark, feii at the ques- 
tion on whom such o'yius lay was not capable of ageneral and inilex- 
St&nley,€.J, ible answei’; and then they observe (at page 419 of tli© report):— 
Thus where the mortgagee himself^ with whom the transaction 
took place^ is setting up a charge in his favour made by one whose 
title to alienate he necessarily knew to be limited and qaalifiedj 
he may be reasonably expected to allege and prove facts presum- 
ably better known to him than to the infant heiiq namely those 
facts which embody the representations made to him of the 
alleged needs of the estate^ and the motives influencing his imme- 
diate loauj, and they later on observe as follows: — Their Lord- 
ships think that the lender is bound to enquire into the necessities 
' for the loan^ and to satisfy himself as well as he can with reference 

to the parties with whom he is dealing; that the manager is 
acting in the particular instance for the benefit of the estate. 
But they think that if he does so enquire and acts honestly^ the 
real existence of an alleged sujOScient] and reasonably credited 
necessity is not a condition precedent to the validity of his 
charge; and they do not think that; under such circumstances^ 
he is bound to see to the application of the money Their Lord- 
ships were dealing in this case with the powers of the manager 
of an Hindu family, but the rule laid down by them is equally 
applicable to transactions in which a father in derogation of the 
rights of his sons under the Mitakshara law has made an aliena- 
tion of ancestral family estate. 

In the case of Kameswar Pershad v. Mun Bahadur Singh^ 
.,(1) it was held by their Lordships that in transactions such as the 
alienation by a Hindu widow of her estate of inheritance derived 
from her husband, any creditor seeking to enforce a charge on 
such estate, was bound at least to show the nature of the transac- 
tion -and to show that in advancing his money he gave credit on 
reasonable grounds to an assertion that the money was wanted 
for one of the recognised necessities | that the principle was that 
■p ' the lender; although he, is not bound to see to the application of 

^ ; ’ ' ; , , • W {X880) L L. B*, 6 Oak,, 84S 817 , ‘ ^ , 
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the monej and dees not lose liis rights if upon hond fida enquiry 

he has been deceived as to the exi.stence of the Dece=sity v/hich he — 

bad leasotialde g-oiind.s for mppesing to exist, still is under an 
obligation to do certain things, namely, to inquire into the ueees- 
sity fur t'le loan and to .satisfy himself as well as lie can with Peasad. 

reference to the parties with whom he is dealing that the Sianl^C.J. 

. borrower is acting in this particular in.stance for the benefit of 
the estate. Tneir Lordships referred to the principles laid down 
iu the ca.se Ilanoomanpersaud Panday v. Masmmat Babooee 
Munraj Koonwaree and observed « They have applied those 
pi inciples in recent cases not only to the case of a manager 
for an infant which w'as tlie case there, but io transac- 
tions on all fours with the piresent, namely alienations by a 
W'ielow', and to tTansactions in which a fathcT in dsvoycition of 
the nghts of his son under the Mitakshara law, Ms made an 
alienation of the ancestral family estate. (The italics are mine.) 

The principle bioadly laid down is that, although the lender is 
not bound to see to the application of the money, and does not lose 
his rights if upon a bond fide inquiry, he has been deceived as to 
the existence of the necessity w^hich he had reasonable grounds 
for supposing to exist, he still is under an obligation to do certain 
things, and then tlieir Lordships .specify what was required of the 
creditor iu the case to which we have referred , This decision 
is in consonance wdth the provisions of section 33 of the Transfer 
of Property Act wdiich are quoted in the Bombay case to which 
I shall presently refer. Their Lordships, it will be observed, did 
not in the ease oi Kanomi Bahuasin v. Modhun Mohun 
profess to state any principle of law which had not been pre- 
viously euanciatocl. The question determined in it was whether 

the entirety of a family estate, incinding the shares of minor 
sons had pa'sed to a purchaser at a sale in execution of a 
decree obtained against the father alone, the minors not having 
been represented in the suit nor in the execution proceedings. I 

The case of Jamna v- Min Sakh is on all f ours with the case i : ' ; 

before us. The learned Judge.i who decided it drew a distinction 

betweeu it and cases in which a decree had been obtained against ' V-b-f- 
the father and the joint property sold or cases in wtuch the soha-f i; 

,come into Court to ask for relief against a' »ie effected; by their 







father for an antececleut debt. Is it the case theu that 
ruling can no longer be considered as law in view of the ruling 
in Nanomi Babudsin v. Modhmi Mohuin'l It will be noticed 
from the judgment that the learned Judges who decided it !;ad in 
view and considered the rulings of their Lordships of tlse Piivy 
Oouncii. 

Let us see now what has been the trend of the rulings of this 
and other High Courts upon the question before us since t!ie deci- 
sions of the Privy Council in the cases to which I have referred, 
I have already mentioned the eases of Dehi Dat v. Jadu 
Rai{\), andBabvi Bingh v. Bihari Lai (2). In the case of 
Bam, Dayal v. Ajvdhia Prasad (3), my late brother Sir 
William Burkitt and myself, adopting, as I have said, tiie 
view of the law expressed in Manbahal Bai v. 6 opal Misra, 
held that a sale of ancestral property by a father in a joint 
Hindu family might be set aside ou a suit by the sons, so 
far as it affected their interests, if there was no antecedent debt 
or valid necessity to support the sale, although the transaction 
might not be shown to be tainted with immorality. In Makaraj 
Singh v. Balwant Singh (4) the question noAv before us was 
discussed in the judgment of myself and Sir William Burkitt 
and the authorities were referred to. It was not necessary in 
that case to determine the point which is for determination in 
this appeal but an expression of our view of the law is to be 
found at page 641. 

In the case of Jamsetji N. Tota v. Kashinath Jivan Matig- 
lia (5), the facts were these. By a written agreement of tlie 
9th of March 1900, the first two defendants, a mother and a son 
contracted to sell to the plaintiff certain ancestral property. 
The plaintiff discovered ‘■hat the first defendant had a minor son 
and he instituted a suit against the first and second defendants 
and the minor son for specific performance of the agreement, 
contending that the minor’s interest was bound inasmuch, as the 
property was sold in order to pay family debts. It -was held 
that no decree could be made against the minor defendant | that 
L: . : in order to satisfy such of his debts as would be binding on Ms 

•i: , v ; (1) (1902) I. L. B., 24 All., 4S9. (3) (1900) I. L, E., 28 All,, 828. 

> (2) ei908) I. L. B., 80 All., 150. 4) (1906 I. L, B. 28 AH. 608 

, - . (5){1901) 'IL. B., 2CBoni.,S2C. ' 
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so as to pass even his son’s interest therein, but in the case 
before the Court there was no evidence of debts which justified 
tae sale, and that it Hes on the party who seeks to bind an 
infant to prove justifjing circumstances and this the plaintiff 
had failed t> do. The case came before Sir Lawrence Jenkins, 
C. J,, and Starling J., on appeal from Russell, J. The learned 
Chief Justice in delivering the judgment observed as follows 
“ The eases have now established that to satisfy such of his 
debts as would be binding on his son a Hindu father can seU 
the entirety of the family property so as to pass even his son’s 
interest therein, while section 38 (in error described as section 84) 
of the Transfer of Property Act provides that ' where any person 
authorized only under eireiimstauces in their nature variable to 
dispose of immovable property, transfers such property for con- 
sideration, alleging the ex'-stence of such circumstances, they 
shall as between the transferee on the one part and other persons 
(if any) affected by the transaction on the other part, be deemed 
to have existed if the transferee after using reasonable care to 
ascertain the existence of such circumstances has acted in gcod 
faith.” The learned Chief J nstice then remarks “ This statu- 
tory provision is substantially a statement of the principle 
deducible from the cases on this point. But this principle 
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in the existence of tliose debts is a necessary conditioiit Now it 
is quite clear that the plamtifi’s ap:enfcs by whcsi al-r.e tb.e 
tiations were conducted made no iiKiuiry as to l!ie e:iis;eiice oi 
JustifyiDg debts/^ Then later on he ves Vo there- 
fore, have to see whether there ai’e now depots that callfor or at any 
BianUy, C.J, rate justify the conversion of the aneestial iminovabie pro;^'er-y 
into money. On the evidence before us I am not satisfied of 
this^ and it follows as a necessary consequence that in iny opinion 
the declaration should not be maded^ This ruling supports the 
appellant’s contention. 

The ruling of Boddam and Bhadiyam AyyangaTyJJ,^ in the case- 
of Gkidamhara Mihdaliar w Koothaferumal {\) on. o her 
hand supports the respondent’s contention but it was o\errukd 
by the Full Bench of the Madras High Oourt in theca-eof Venkita- 
TamamayaPantulu Y. VenkatarcmanaDoss Pantulu (2). In the 
first mentioned case it was held that a debt incurred by a Hindu 
father^ which was not shown to be illegal or immoral,, was, even 
during the lifetime of the father, binding on the son’s interest 
in the family property, and that in the case of a mortgage del)t 
incurred by the father, the mortgage was bin ling on the son, 
notwithstanding that there was no debt aaterlor to the mortgage 
but only the debt incurred at the same time as the mortgage, 
the mortgage being executed as security therefor. The lea-iied 
Judge? obseved that on principle it is difficult to make auy 
distinction between mortgage given for an antecedent debt and 
a mortgage given for a debt then iucurred, for in either ease tlie 
debt is binding upon, the son and the enforcement of the security 
exonerates the son from the burden of the father’s debt. Such a 
'h'v .distinction does not really afford any protection to the foii for 

■ his share in the mortgaged property can as a general rule leseizetl 

and brought , to, sale, even in the latter ca-e for the recovery of 
, the debt as a personal debt due by the father (though 'nl*o cur- 
ed by a mortgage) unle-s such share ha'^ been valitliy alien.-d»6d 
■ in favour of a. third party, since the, date of the nior\^agc but 
prior to its attachment^’ This observation is plausible, luit It 
h'h, , isca;pable,T think, of ready refutation. The remedy of the 

' P' : -y ‘ ^ ^ (1) (1903) T. L. B,, 27 Mad,, 326. (2) (1905) I. K IL, 29 Mm}., 200. 


..Chahdbji-,. 
UEO Smen 


MitTA 

Peasad, 



creaiijor on liie basis ot the son's, pious doty is not' co-'estensive 

Tt-irh his remedy on foot of a binding security. In principle the 
statem a: U opposed to tne rule of the Mitakshara, In pia-fiee 
ill \vould not be Gorreot inasmuch as the ob-ervance of the rule of 
the Mitakshara does afford some protection to the interests of 
sons. The greed which exists for the acquisition of landed pro- 
perty in this province is well known. Money lenders are ever 
ready to advance money to thriftless or extravagant land owners 
on the security of their landed property with a view to the 
ultimate acquisition of the property. Interest is allowed to 
accumulate until the mortgage debt has reached such dimensions 
tha, it is unlikely that the owner can redeem. Then a suit for 
sale is instituted on foot of the security, the mortgagee gets 
leave to bid and buys and the family loses its ancest.-al property. 
..Money leaders are chary of making large advances to land- 
owners on personal security. Now if in negotiations fora 
loan on a mortgage lenders are obliged to make inquiry and 
satisfy themselves .that the loan is required to meet a legal 
necessity this will afford so me protection to the other members 

the co-parcenary body. If a father in a joint Mitakshara family 
can borrow money on the security of the joint ancestral estate 
.to satisfy any extravagant whim or fancy he may form, it is 
obvious that the rule of the Mitakshara is a dead letter and that' 
the other members of the family are robbed of all protection. 
A father of extravagant habits might on the security of the 
ancestral property borrow large sums to satisfy extravagant 
fancies. He might emulate the folly of the eccentric king of 
whom we have lately read, who expended the treasure of his 
kingdom in building a castle on airy heights, and so strip his 
posterity of their ancestral possessions. The question is not 
one of mere academic in' erest but one of substance. The 
decision in Ghidamhara Muduliar v. Kont,hanpm.m.n.7 
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1909 share only when there is mi antecedent debt that; is a 

— ' existing prior to and independeotlj'of thosale or mortgage. 

p^^SiKGH In the course of their judgment the learned Judges remark 
Mata there does not appear to be any decision either of the Privy 
Peasad, Council orof the Courts of this country that a sale is binding on iiii 

Sianl^a Z son's share ivlien the debt was not antecedent in the sense that it 
existed prior to, and independently of the sale." tlMs is a diiect 
authority in support of the contention advanced by the appei- 
'lants. 

Of the cases in the Calcutta High Court the first to which I 
shaE refer is that of Luclimiin Dass v. Giridlvur Ohowdhry (1)^ 
which came before a Full Bench consisting of Sir Eicbard Garth, 
C J*, and JaoksoDj Pontifix, Morris, and Mitter, JJ. In that 
case the manager of a joint Mitakshara family consisting of a 
father and a minor son, raised money on the mortgage of family 
property. It was not proved on the one hand that there w^as 
legal necessity for raising the loan, nor on the other that the 
money was raised or expended for immoral purposes or that the 
lender inquired as to the purposes for which the money was 
required. It was held, amongst other things, that the mortgag© 
itself, upon which the money w^s raised could not be enforced, 
but the debt contractecl by the father being itself an antecedent 
debt within the rules of the Privy Council, and the son being a 
party to the suit, the mortgagee, notwithstanding tlie form of th© 
proceedings, would be entitled to a decree directing the debt to 
be raised out of the whole of the ancestral estate inclusive of t:i8 
mortgaged property. This is an important decision which 
supports the view contended for by the appellants. 

I next come to the case of Snrja Prasad v. CrGlab Ghmul 
(2). In that case a father in a joint Mitakashara family raised 
money on a mortgage hypothecating ancestral property and it 
was not proved that the money was required for payment of uiiy 
antecedent debt, or that the money was raised or expeiitied for 
illegal or immoral purposes or that any inquiry was ma icon 
behalf of the mortgagee as to the purpose for which the debt 
’ was incurred. , The' facts are on all fours with those in the case ; 
'■-before us. . Itwas^here contended that in view of the later 
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decisions of the Piivy Council a debt contracted by the father 
if not tainted with immorality, is binding on the sons from itf 
Very inception, and that there was no reason why the deb 
siioiild be antecedent to the mortgage in order to make it bind' 
iug on the sons, that the sons are bound to pay all debts whethei 
secured or unsecured provided they were not incurred for illegal 
or immoral purposes. On the other side the argument was that 


Chandba- 
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was not binding on the sons, but that the debt not having been 
proved to have been incurred for illegal or immoral purposes 
the mortgagee would be entitled to money decree against the 
defendants, not upon the mortgage security but upon the simple 
obligation created by the bond, and that a suit for such a relief 
must under the Limitation Act be instituted within six years from 
the due date of the bond. The decision in Luchmun Dass v. 
Oiridhur Chowdkry, to which I have referred, and also in 
Khcdilul Rahman v. Gobind Pershad (1) were relied on. 

In the later case of MaheawarDutt Tewouri v.Kishun Singh 
(2) Brett and Sbarfuddin, JJ., dissenting from the decision in 
Luchmun Dass v. Giridhur Ohowdhry and Swrja Prasad v. 
QoM) Chand, held that a mortgage by a father in a joint Mitak- 
shara family, composed of father and sons on receipt of a loan 
which the sens failed to prove to have been taken for immoral 
purposes, was binding on the sons and that the limitation appli- 
cable to a suit on the bond against the sons as well as the father 
was that provided by article 132, schedule II of the Limitation 
Act. The learned Judges decided this case on the assumption 
that the law as laid down in the case of Luchmv/n Dass v. 
Giridhur Ohowdhry could not be held to be any longer binding 
in view of the later decisions of the Privy Codncil. 

The same question came before another Bench of the Caletitfi^ 
High Court, consisting of Mookerjee and Holjflwood, ^^J,, in the: 

(1) (1892) 20 Calc., 828, (2) (1807) I.IfcB.i a4 <Wo„18A 
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1909 Kishun Pershad Choivdhry v. Tipan Fershad Shugh 

(1), In that case a father in a joiat Mitakshara family con- 
sis‘iiig: of a fa:lier and his minor son> mortgage 1 property belong- 
ing to the joint family. It was riot proved that there was any 
legal necess'ty for the loao^ or any inquiry by the lender, nor 
Stanley, C^J. tiiat the loan was conLracted for illegal orimmori^l purposes. It 
was held in a suit l>y the mortgagee to enforce his security that 
he ^yas entitled to have the security enforced as against the share 
of the mortgagor and also to a decree which would enable him 
to realize the debt by the sale of the share of the son in the 
ancestral property. The learned Judges held that the decision 
in LucTiTThun Dass v. GiridJmr Chowdhry had not been over- 
ruled by the Privy Council and was binding upon thorn and 
pointed out the distinction existing between the position of a son 
in a suit in which the mortgage by his father is sought to be en- 
forced against his share in the property and his position after the 
alienation has been completed by an execution sale. They dealt 
with the question at considerable length and pointed out that 
the Judges who decided the case^of Maheswar Bait Teioari v. 
Kishun Singh not only extondod the principle laid down by 
their Lordships of the Judicial Committee in connection with a 
case where property has passovl out of the family to cases where 
the security given by the father is sought to be enforced again^:t 
his sons and also extended the rule laid clown by the Judicial 
Committee as applicable to cases of complete alienation to cases 
of partial alienations such as mortgages. They point out that 
their Loidships limited their observations in Qirdharee Ball y, 
Kantoo Ball to cases of conveyance executed by the father in 
consideration of an antecedent debt and sales in execution of 
decrees for the father's debt. 

Now I do not profess to have exhausted the authmities on 
the queijtiou bef>re us, but I think that the cases to which I have 
referred fairly illustrate the contending views expiressecl on that 
que^stion. My learned brothers who decided the cases of Behi 
Bat V. Jadn Mai and Bahu Singh v. Bihari Bal treated the case 
;';y '/hi.Jamna y. Ndin Sulch as overruled, contenting themselves by 

the Full Bench ruling in Badff 

'llvli J 't iv?' " ''i; . ^ ‘ V m di Mr 
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Frasad v. Madan Lai and the ruling of the Privy Council in 1909 

Nanomi Bahuasin v. Moclhun Mohun, the ruling in Jani'm y. — • — ' 

Na%n 8ukh can bo longei* be considered as law. 

Is there any solid foundation for the contention that their 
Lords'iips of the Privy Council overruled in the eases which I -Psasad, 
have cited the clear and definite rule of the Mitakshara? Ac- Stanley, c.J. 
cording to tliai rule it is a settled point that property in ancestral 
estate is by birth, and that the father is subject to the control of 
his sons iu regard to that estate, it being ordained that a gift or 
sale of such should not be made without the concurrence of all 
the sons, this being the only exception tliat “ a single individual 
may conclude a donation, mortgage or sale of immovable pro- 
perty during a season of distress for the sake of the family and 
especially for pious purposes.” A son being under a pious obli- 
gation to pay his father’s debts, an alienation by the father has 
been held to be binding on him in view of this obligation, but 
only, as I think, so binding whore the debt is an antecedent 
debt. The rule of the Mitakshara it is said must be deemed to 
have been modified by the rulings of the Privy Council, but ad- 
mittedly it has not been expressly overruled. The dictum in 
Nanomi Bahuasin v. Modhun Mohun yrhioh. I have quoted, 
namely Destructive as it may be of the principle of inde- 
pendent coparcenary rights in the sons, the decisions have for 
some time established the principle that the sons cannot set up 
their rights against uheir father’s alienation for an antecedent 
debt or against his creditors’ remedies for their debts if not 
tainted with immorality ” is relied on as establishing this pro- 
position. It appears to me to do nothing of the kind. That the " 
sons cannot set up their rights against their father’s alienations 
for an. antecedent debt I admit, but that they cannot resist the 
enforcement of a mortgage made by their father alone to secure 
money borrowed at the time aud not proved to have been bor- 
rowed to meet a family necessity or to satisfy an antecedent 
debt I deny. It is contended that their Lordships words that 
the sons cannot set up their rights against their father’s “ credi- 
tors’ remedies for their debts, if not tainted with immorality,” 

Justifies the view that a Hindu father can Rraata a. v alid 
gage of the Joint- family property^, which will iia.landinl of i^s 
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X909 sons for a debt which is not antecedent It seems to me that this 

^ interpretation of the dictum is too wide and that the words 

• Chahdba- ^ « 1 . 1 1 1 

DEoSiHOH against his* creditors^ remedies for their debts refer to those 

remedies only which legally the creditors of the father possess^ 
for example in the case of an ordinary debt a right to sue the son 
Stanley, a. J, for the recovery of the debt on the basis of his pious obligation 
to satisfy tliat debt and on obtaining a decree to attach and sell 
the joint family property. This interpretation my brother 
Aikman suggested daring the argument. The two principles of 
the Hindu Law are not antagonistic, the one being that a Hindu 
father can create a valid mortgage of the joint family property 
to satisfy an antecedent debt or a family necessity, but only to 
satisfy such debt or necessity, the other being that a Hindu son 
is bound under a pious obligation to satisfy his father’s debt if 
it be not tainted with immorality. The right to maintain a suit in 
each case is of course controlled by the law of Limitation. In 
the one case there is a secured debt. In the other case there is 
merely a personal liability. According to the law as administered 
by the courts of this Province, a member of a joint family cannot 
validly mortgage his undivided share in ancestral property estab- 
lished in coparcenary on his own private account without the 
consent "of the co-sharers in that estate. Balgohind Dm v, 
Narain Lai ( 1 ). It follows from this that if the mortgage in 
suit is not binding m toto it is not binding as to the mort- 
gagor’s share in the mortgaged property. 

I have examined the later decision of the Judicial Committee 
, with a view to asoertian if there be any pronouncement which 
" supports the broad interpretation of the ruling in Suraj Bami 
ifoer’s case for which the plaintiffs respondents contend, but 
-without success* On the contrary their Lordships express their 
indisposition to extend the doctrine of the alienability by a 
coparcener even of his undivided share without the consent of 
his co-sharers beyond the decided cases. In Lah$hman 
. ' « ; J^ik V. Mmiehandra Dada Nmh ( 2 ) Sir James W. Col vile, who 

■ y \ ' ' delivered the Judgment in Swa$ Bunsi Koer^s case, referring to 

, ■ the principle that ihe coparcener’s powers of alienation ia founded 
_m Ms 'light to a partition^ pointed out that Mmm J!c?ef 

" ' ■ • ^ m m mm 7 1 m" ’ 
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case was one of an execution against a mortgaged share and was - 
decided ‘‘on the ground that the proceedings had then gone so far ^^09 
in the lifetime of the judgment debtor (in report ‘ mortgagor ’) as to OHinDEi- 

give, notwithstanding his death, a good title against his co sharers Sikqh 
to the execution purchasers.” He then remarks : — “ Their Lord- 
ships are not disposed to extend the doctrine of the alienability by '*“• 
a coparcener of his undivided share without the consent of his 
co-sharers beyond the decided ca«es.” In the case of Kameswar 
Prashctd v. Run Bahadur Singh (I) it was held by the Jndicial 
Committee that in transactions such as the alienation by a Hindu 
widow of her estate of inheritance derived from her husband, a 
creditor seeking to enforce a charge on such an estate is bound 
at least to show the nature of the transaction and that in advanc- 
ing his money he gave credit on reasonable grounds to an asser- 
tion ttiat the money was wanted for one of tho recognised necessi- 
ties. Sir James "W. Colvile again commented upon the decision 
in Sanoomanpersaud Panday’s ease and to the law as therein 
laid down, and then observes “ It appears to their Lordships 
that, such being the law, any creditor who comes into Court to 
enforce a right similar to that which is claimed. in' the present suit 
is bound at least to show the nature of the transaction and that 
in advancing his money he gave credit on reasonable grounds to 
an assertion that the money was wanted for one of the recognised 
necessities. ” This was, it will be observed, the case of a mort- 
gage. In the case of Madho Parshad v. Mehrhan Singh (2), in 
which it was held that where a Hindu without the consent of his 
co-parcener had sold his undivided share in the family estate for 
his own benefit and received the purchase money to his own use, 
his surviving co-parcener was entitled on liis death under the 
Mitakshara law by survivorship to recover the share so sold 
from the purchaser, and that the latter had no equity or charge 
thereon against such survivor in respect of his purchase money. 

Lord Watson, who delivered the judgment of their Lordships, 
commented upon the decision in Suraj Bansi Koer’s case and 
pointed out that the right of the purchaser in that case was affirm- 
ed on the ground that before the death of the judgment-debtor . . ; , 

execution proceedings had gone bo far as to constitute in faydnr.eft Jfi v ^iiV,^ 
(1) {1880)I.L,B.r6 0ate.,8A3. .--.-(2) (1890) 
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valid charge upon the 3oiBt_ estate to the 


1909 judgment creditor a 

— extent of the undivided interest of the deceased which could not 

be defeated hy that event, bat at the same time observed that 
“ if no proceedings had been taken to enforce the debt in the 
lifetime of the judgment-debtor, his interest in the property 
would have survived on his death to liis sons so that it could not 
be afterwards reached by the creditor in their hands JCnen 
again in the case of Balgohind Das v. Narain Lai (1), it was 
held to be the fettled law of the Mitakshara as administered 
in Bengal and the North- Yfestern Provinces, that a Hindu can- 
not without the consent of his co-parceners sell or mortgage his 
undivided share in ancestral estate for his own benefit. Sir 
Richard Couch in delivering judgment approved of the passage in 
the judgment in the case of Lakshman Dacia Nccik v. iium 
Chandra Dada Naik, which I have quoted, and also the judg- 
ment in il/ad/io Prasad v. Mehrban Singh. In regard to the 
judgment in the last mentioned case he observes “ In the judg- 
ment delivered by Lord Watson it is said that the counsel for the 
appellant conceded in argument that the rules of the Mitakshara 
law which prevail in the Courts of Bengal are apiilicable in Oudh 
to the alienation of interests in a joint family estace, and that he 
likewise conceded that the sales being without the consent of the 
co-parcener, and justified by legalnecessity, wore according to 
that law invalid ; but he maintained that the transactions being 
real and the prices actually paid, respondent could only recover the 
shares sold subject to an equitable charge iu the appellant’s 
favour for the purchase money. It was held that it might have 
been quite consistent with equitable principles to refuse to the 
seller restitution of the interest which he sold except on condition 
ti its being made at once available for the repayment of the 
price which he received but that the respondeat who took by 
survivorship was not affected by any equity of that kind and 
that an equity which might have been enforced against the 
seller’s interest whilst it existed could not be made to affect that 
interest when it has passed to a surviving coparcener, except by 
repeating the rule of the Mitakshara laws. Iu view of these 
rnlings it seems to me impossible to hold that their Lordships 

(IJ (1898} h, B.. 20 1. A, 110. ; 


Mata 

Pbasad. 


Slanley C* J. 


ILIliHABAB.: SERIES. 


211 ' 



baTO extended the principle which underlies the decision in X909 
Stbraj Ba-nsi Koer's case. On the contrary they seem to me to 
have guarded themselves again-t the suggestion that the clear 
and explicit rule of the Mitakshara which precludes the alien- 
ability of immovable property by a coparcener without the con- 
sent of his coparceners had been repealed or might be treated 
as a dead letter. 

For the foregoing reasons I am of opinion that the Court be- 
low was wrong in treating the ruling in Jamna v. Nain Sukh 
as no longer binding, and that the ^appeal should therefore be 
allowed as regards the first plea. 

Khox, J. — The question submitted to us for our considera- 
tion in this second appeal is whether a father, the head and 
managing member of a Hindu family, can mortgage the family 
property and exclude his sons from questioning the transaction, 
when it is not proved that the mortgage was executed on account 
of an antecedent debt* It has been found, and we must accept 
the finding, that (1) there is no evidence to show that the money 
whicli farmed the consideration of the mortgage was borrowed 
or applied to the discharge of any antecedent debts. (2) The 
appellants, who are sens and grandsons of the mortgagor, who 
died before the institution of the suit, have not alleged, much 
less proved that the debt secured by the mortgage was tainted 
W'ith immorality. 

The text of Hindu law which bears upon the question is to 
be found in the Law of Inheritance from the Mitakshara, Chapter 
I, section I, paras. 27, 23 and 29. I give the translation as it occurs 
in the edition by Mr. Girisli Chandra Tarkalankar (1870). So far 
as I can judge Iho translation is Accurate, sufficiently accurate 
at any rate for the present purpose and so far as I can find the text 
under consideration has, with one exception, not been doubted. 

That exception is the passage in para. 27, which runs no gift 

or sale should be macle/^ The words ^ used 

in the passage are read by Kaghuiiandana as cfj 

According to him the correct reading in place of gift or 
gala should be made is the cutting off -or the expendiWre.of .-jv 
the meaui of livelihood is ceqsuiredd^ 'The -only interest 
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1909 attaolies to this reading is that apparently any tendency there 
“7“ “ has been to qnestion the test is in the direction of widening^ 

OSAisrnBA- ^ . roi Li 

moSihg'h not of narrowing its meaning, rhe passage then runs as 
follows : — 

^^27* Therefore it is a seized point, that property in the 
paternal or ancestral estate is by birth^ (although) the father 
have independent power in the di^jposal of effects other than 
immovables, for indispensable act? of duty and for purposes 
prescribed by texts of law, as gifos through affection, support of 
the family, relief from distress, an I so forth, but he is subject 
to the control of his sons and the rest, in regard to the immovable 
estate, whether acquired by himself or inherited from his father 
or other predecessor; since it is ordained, Though immovable 
or bipeds have been acquired by a man himself, a gift or sale of 
them should not be made without convening all the sons. 
They who are born and they who are yet unbegotten, and they 
who are still in the womb, require the means of support, no gift 
or sale should, therefore, be made.^^ 

28. An exception to it follows Even a single individual 
may conclude a donation, mortgage, or sale of immovable pro- 
perty, during a season of distress, for the sake of the family and 
especially for pious purposesd^ 

29. The meaning of the text is this : — ^While the sons and 
grandsons are minors, and incapable of giving their consent to 
a gift, and the like; or v/hile brothers are so and continue 
unseparatod ; even one person, w^ho is capable, may conclude 
a gift hypothecation, or sale of immoveable property, if a 
calamity alTecting the whole family require it, or the support 
of the family reader it necessary, or indispensable duties, such 
as the obsequies of the fa diet or the like, make it iinaYoid-* 
able. 

So far as this passage can be any guide it lays down (t) the- 
broad rule that though the power of a father in respect of mov- 
able property is ultimated, in the case of immoval>l 0 property it 
is limited, and be is with regard to it subject to the control of his 
6onsy(2j an exception to that rale, w., that even a single owmer 
may conclude a donation, ^ mortgage or sale of immovable’ pro- 
;perty under certain stafcM .circumstances. ’ ’* ■ ' ' ' 
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There is no longer any question that it is a duty of a son to 
pay the debts coatraotied by his father unless they are tainted 
with immorality. This text of the Mitakshara, Chapter VT*'47 
is almost too well known to need reproduction: — A son is not 
bound to pay^ in this worlds his ^atIler^s debts if they are incurred 
for spirituous liquor, or for gratification of lust, or in gambling 
mor is he bound to pay any unpaid fines or tolls, or idle 
v ■/ 

Viewed from the standpoint o! Hindu text writers it seems 
obvious that a creditor who claims that he has lent money to the 
father of a Hindu family and then presses that father to charge 
immovable property with that debt has to follow the general rule 
and principle which applies to the proof of exceptions to a rule. 
On him lies the burden of proving that the father was by reason 
of a pious purpose empowered to conclude a mortgage. If he 
fails, his claim to enforce the charge fails* This principle is 
entirely in accord with the principles laid down for evidence 
in Hindu Law: Mitakshara on the Administration of Justice — 
Chapter I, section 6. 

I do not propose to deal with the difficulties that have sprung 
from the case law that has risen round these texts, I have 
had the advantage of reading and carefully considering the 
exhaustive judgment of the learned Chief Justice on this point, 
and I can add nothing to it with advantage. I would there- 
fore, quoad the first plea, allow the appeal and set aside the 
decrees of boih the Courts below. 

BAjStebji, J,~Tliis appeal arises out of a suit for the enforce- 
ment of a simple mortgage by sale of the mortgaged property* 
The mortgage was made by one Earn ITarayan Kalwar and the 
property mortgaged is the joint ancestral property of the family. 
Both the mortgagor and the mortgagee are dead. The plaintiffs 
are the son and the grandson of the mortgagee. The defendants 
are the sons and grandsons of the mortgagor. The suit was 
defended by some only of the defendants, who denied the mort- 
gage and urged that even if it was made by their ancestor , it 
was not for a family necessity and was not therefore b^ndiug on'' 
them mi their^ interests in the mortgaged 
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1909 b^Iow has found, in concarrenca wifeh the Court of jSrst instance, 
that the mortgage was executed by the defendants^ ancestor for 
valuable consideration, that it was not proved that the money 
borrowed had been applied to the pajment of an antecedent debt, 
it had not been alleged or proved that the debt secured by 
Mnerjii t7. the mortgage was tainted with immorality. Accordingly a decree 
has been passed for sale of the mortgaged property. A question 
of limitation was raised but the lower appellate court did not try it 
in view of the conclusion at which it bad arrived. From this 
decree the present appeal has been preferred and the t'wo pleas 
set forth in the memorandum of appeal are: — (J) ^‘The morigage 
being not one for payment of an antecedent debt nor for family 
necessity was not binding on the appellants’^ and (2) *^Tiie 
claim based on the pious duty of sons to pay their father’s debt 
was barred by time.” 

Upon the findings of the court below the position is this. The 
father and manager of a joint Hindu family consisting of father, 
sons and grandsons contracts a debt for such ji^rposes as would 
.make it the pious duty of the sons to pay the debt and as colla- 
teral security for it, mortgages joint ancestral property. The 
question is, can such a mortgage be enforced against che interests 
of the sons in the mortgaged property unless the mortgagee can 
show that the debt w’as incurred for family necessity? The 
question is really one of the burden of proof, that is, wdiether it 
is for the mortgagee to prove ajBSrmatively that the loan was 
incurred for the necessities of the family or whether the sons 
must prove, in order to avoid liabilitv for t.hA 
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should be shown that the debt was contracted for the benefit of 1909 

the family.” [See the Full Bench case of 

Singh (1).] For the realization of such a debt the joint ancestral nso Sikoh 
property of the family is liable to be sold by auction and the 
burden of proof is solely on the son. Pbasad, 

(o) If a mortgage is made by the father to pay an antecedent 'Ban’rji, j. 
debt or if part of the considez’ation for such a mortgage is an 
antecedent debt due to the mortgagee himself, the mortgzige may 
be enforced against the son even in the life-time of the father. 

The onus in such a case is on the son to prove that the debt was 
of such a nature that it was not his pious duty to pay it. This 
was held by the Full Bench of this Court in Badri Pershad v. 

Madan Lai (2). 

(4) If joint ancestral property has been sold by the father for 
the payment of his debt or if it has been sold in execution of a 
decree for a mortgage debt or a simple debt of the father the 
son cannot recover the property unless he can show that the debt 
was contracted for immoral purposes. This has been held by ■ 

their Lordships of the Privy Council in numerous cases commenc- 
ing with the case of Oirdharee Lall v. Kantoo LaU (3). 

( 6 ) Where a son comes into court to assail a mortgage made 
b}' his father or a decree passed against bis fathfli. imnn fPo 
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to be a legal duty. This legal duty at'.aches to all debts of the 
father, not (ainted with immorality, and by reason of it all debts 
of the father r.ot so ta'nted aie from their very inception Liuding 
on his sons. A debt seemed by a mortgage is as much a debt of 
the father as an unsecured debt, and so far as the liability tf Ae 
son is eoucerned, I can find no dificrence in principle between 
the two classes of deb's In both cases the money borrowed is 
tl'e debt of the father. The mortgage is only collateral security 
for the payment of tie money aud provides a means ft r the 
rtalimiion of it* If the debt is binding on the son a mortgage 
4... +.kof. -mrat, pniianv be biiidint?. It is conceded 
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not immoraL On this point I am in full accord with the opinion 1003 
exp^es^’ecl by Bodclam; J, and that eminent Hindu lawyer Sir 
Bhashyam ilyyangar, J., in C%idamhara Mudaliar v. Kootha- Sikgh 
2Mrumal ( 1 ). The learned Judges say ; — mIW 

In the case of a mortgage debt incurred by the father the 
debt is the primary obligation and is binding upon the son if it Banerji,!. 
is not for an illegal or immoral purpose, and the mortgage is only 
a collateral security for the discharge of the debt either by the 
receipt of the rents and profits by the mortgagee or by causing it 
to be sold after the debt has become payable. If the debt is 
binding upon the S 3 n the discharge of the debt either by making 
a usufructuary mortgage or by enforcing the security by sale, is 
equally binding upon the son, inasmuch as he is thereby ex- 
onerated from liability to discharge the debt of the father by means 
of ether joint family property. If a sale of joint family property 
rmide by the father for the purpose of discharging his debt which 
is not illegal or immoral is binding, it is difficult to see on what 
principle it can be held that a mortgage executed by the father as 
security for the discharge of the debt will not bind the son 
simply because the debt was n:t anterior , to the mortgage, but 
was incurred at the same time as the moitgage and the mortgage 
was executed as security therefor, ^ * * On principle it is 

difficult to make any distinction between a mertgage given for 
an antecedent debt and a mortgage given for a debt then in- 
curred, for in either case the debt is binding upon the son and 
the enforcement of the security exonerates the son from the 
burden of the father’s debt. 

It was strenuously contended by the learned counsel for the 
appellants that as it had been held by this court that a sale by 
the father for consideration paid at the time of the sale and not 
for an antecedent debt was not binding on the son, the same 
principle applied to tlie case of a mortgage. In support of this 
contention the ruling in Manl)ahal Rai v. Gopal Misra ( 2 ) to 
which I was a party, was relied upon. In my opinion the case 
of a mortgage is distinguishable from that of a sale. Where a 
sale is made by the father not for an antecedent debt or for the 
payment of an antecedent debt,, no quesfeion^of the pious > iiabilfty ' 

(1) (W03) h ^47 S46. (^) WecMy mkB^. 
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1909 of the son for his father’s debts arises. The amount of eonsi- 
finiiim ni- ~ deration paid down at the time of the sale is not a debt of the 
CBO SisaH father though it may, in some cases, subsequently become a debt 
of the father. Therefore, a sale by the father must, in order to 
bind the son, be a sale for the necessities of the family or a sale 
Sa»erJi,J. for a consideration which Consists of an antecedent debt of the 
father or of money received for the payment of the father's debts 
provided of course that the debt is not tainted with immorality. 
In the case of a mortgage, however, there is primarily a debt 
incurred by the father and the mortgage is only, as I have said 
above, collateral security for the debt. By reason of the son’s 
pious duty he is liable for the father’s debt and, therefore, for the 
mortgage made to ensure the recovery of the debt. In my judg- 
ment the case of a mortgage is not similar to that of a sale and 
the argument based on the analogy of a sale is fallacious, The 
distinction in this respect between a mortgage and a sale is often 
overlooked. 

The view I have taken above is not only consistent ivith 
Hindu law and legal principles hut is also supported by author- 
ity. 

In the well known case of Hanoomanpersmul Panday v. 
MviSsumat Babooee Munraj Koonwaree (1) Lord Justice 
Knight Bruce, in delivering the judgment of tlieir Lord.ships, said 
(at p. 421) : — “ Though an estate be ancestral, it may be charged 
for some purposes against the heir, for the father’s debt by the 
father. Unless the debt was of such a nature that it was not 
the duty of the son to pay it, the discharge of it even .though it 
affected ancestral estate, would still be an act of pious duty in 
the son. By the Hindu law, the freedom of the son from the 
obligation to discharge the father’s debt has respect to the nature 
of the debt, and not to the nature of the estate. ” In the case of 
GirdJwi'ee LoM v. Kantoo Lai (2) their Lordships, af ter quoting 
the above observations, remarked “ That is an authority to 
show that ancestral property which descends to a father under 
the Mitakshara law is not exempted from liability to pay his 
debts because a son is born to him. It would be a pious dnty on 
, , the part of the son to pay his father’s debts, and it being the 

•• {ij pgg) q (IST^) l, B., 1 I» a, 321i ' 
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pious duty of the son to pay his father’s debts, the ancestral 
property in which the son as the ^son of his father, acquires an 
interest by birth, is liable to the father’s debts. The rule is, as 
stated by Lord Justice Knight Bruce, ^ the freedom of the son 
from the obligation to discharge the father’s debt has respect to 
the nature of the debt, and not to the nature of the estate*, 
whether ancestral or acquired by the creator of the debt. Their 
Lordships then proceeded to consider what was the nature of the 
debt for the payment of which it was necessary to raise money by 
the sale of the ancestral property. 

In Swaj Bitnsi Koer v. 8heo Per sad Singh (1), their Lord- 
ships formulated the propositions which were deduced from the 
earlier rulings and stated the first of these propositions in the 
following terms : — Where joint ancestral property has passed 
out of a joint family, either under a conveyance eseciited by a 
father in consideration of an antecedent debt, or in order to raise 
money to pay off an antecedent debt, Gr ander a sale in execution 
of a decree for the father’s debt, his sons, by reason of their duty 
to pay their father’s debts, cannot recover the property unless 
they show that the debts were contracted for immoral purposes, 
and that the purchasers had notice that they were so contract- 
ed.” Eelying upon the words antecedent debt ”, as mentioned 
in the judgment of their Lordships, it has been contended in this 


case, and held in some cases, that a mortgage is not binding on 


the sons unless it was made for an antecedent debt. In my 
humble judgment it would be placing too strained a meaning on 
the decision of their Lordships to hold that they intended to lay 
down the general rule that in every case of a transfer by the 
father, whether it was a sale or a mortgage, the transfer would not 
be binding on the son unless it was made for an antecedent debt. 
In the particular case before their Lordships a sale had taken place 
for an antecedent debt and, therefore, in formulating the rules 
applicable to such a sale, reference seems to have been made to an 
antecedent debt. As I have pointed out above, a sale by the 
father not made for a family necessity, would not be binding on 
the sons unless it was made for an antecedent debt winch was 
binding on them by reason of their pious liability to pay their 

(l) {mm) I* u B., 5 Oalc.t 148* ;; H:';; ' 
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I of the Privy CouBoil, which ia 
er, is that in the case of Nanomi 
’1). After referring to the fact 
1 , or in the Privy Coanoil were not 
L delivering the Jadgment of their 
in the following terms, apparently 
future : — “ Destructive as 
■; co-parcenary rights in 
for sometime established the prin« 

' » their rights against their father’s 

;ecedent debt, or against the oreditoi's’ reme- 
fith immorality. On this 
liability of the joint estate their L6rd- 
conflict of authority. ” That by 
Lord Hobhouse intended to decide the 
’ ■ j into harmony all conflicting 
rks made by him in the later 
Moheswar Nath Bahai (2) wherein 
that recent decisions of the Committee 
which had been felt before. “ The 
remedies for their debts ” do 
for doubt. What are a 


■with a view to settle all controversy in 
it may be of the principle of independent 
the sons, the decisions have 
oiple that the sons cannot set up 

alienation for an ante 

dies for their debts if not tainted w 
important question of the J 
ships think that there is now no 
the above pronouncement 
matter conclusively and to bring 
rulings is manifest from the remarL 

case of Mahabir Fershad v. 

he expressed the hope 
ivould lessen the difficulties 
words or agiinst his creditors’ 
not, in my opinion, leave any room 
creditors’ remedies for his debt ? His remedies are a suit, a 
decree in the suit and a sale in pursuance of the decree. In 
the case of a mortgage his remedy by decree is a decree for 
the sale of the mortgaged property. According to their Lord- 
ships, the sons cannot set up their rights against the remedies 
to which I have referred, if the debts are not tainted with 
immorality. There is no reason to assume that their Lordships 
(IV (1885) I, li. B., 13 Oald„ 21 ! (2) (1889) I. L. B., 17 Calo., 664 (588.) 
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confined their remarks to the remedies of an unsecured 
creditor and did not intend them to apply to secured cre- 
ditors also. In my judgment the words quoted above contem- 
plate every one of the remedies open to every class of creditors 
whose debts are not of an immoral nature. This is further 
evident from the following observations of their Lordships : — 

If his (the debtor’s) debt was of a nature to support a sale 
of the entirety, he might legally have sold it without suit, or 
the creditor might legally procure a sale of it by suit.” It 
w'ould surely be putting too limited a meaning on the words of 
their Lordships to hold that these remarks do not apply to the 
ease of a mortgagee. Upon the authority of this ruling ot the 
Privy Council it is no longer open to a son to resist the claim 
of a mortgagee from his father, except on the ground that the 
debt was not incurred at all or that it is tainted wdth im- 
morality or that it is time- barred and it is not incumbent on 
the mortgagee to prove that the debt was contracted for the 
benefit of the family. In view of this ruling of their Lordships 
the dictum contained in the decision in Kameswar Pershad 
V. Itibn Bahadur Singh (1) on which Mr. Oohul Prasad 
relied, cannot be followed. If it be assumed that the question 
now before us is not concluded by the ruling in “ 
Babuasin^s case that question has never yet been decided by 
their Lordships in any other ease. It is, therefore, open to us 
to consider it on its own merits. The question did not arise, 
and was not decided, in the ease of Suraj Bansi Koer^ which 
was a case of a sale in execution of a decree passed upon a 
mortgage given by the father for an antecedent debt. And 
1 am not aware of any other ruling of the Privy Council on 
the subject. 

Turiiiug now to the decisions of the different High Courts 
in this country, I shall first condder those of our own Court. 

In Sita Mam v. Zalim Singh (2) a mortgagee from the 
father and head of a joint Hindu family sued the morfgagor 
for sale of the joint ancestral property mortgaged by him. 
During the pendency of the suit the mortgagor died and his 
son was brought on the record as his legal representative. It 

(1) (1880) L L F., locale., Bm ^ 4X886)' rip 
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was found that the money was not borrowed to meet any family 
necessity and on this ground the Court below made a decree lor 
the sale of the father ’s interests only and exempted the share of 
the son. Pethei'am, C. J., and Tyrrell, J., held, following the case 
of Fanomi Bahuisin V. Modhun Mohim, that the naorlgageo 
was entitled to a decree for the sale of the whole of the joint 
ancestral property, it not being proved that the loan was taken 
for immoral purposes. The decree of the Court below was sot 
aside and a decree was made enforcing the mortgage against 
the entire family property. 

In Kishan Lai v. Oaruruddhwaja Prasad Singh (1) tlio 
Court below found that the mortgagor had taken the loan for 
his own private purposes and dismissed the suit against his 
minor son. Blair and Burkitt, JJ., held that this was not a 
sufficient reason for exonerating the son from the pious duty 
of paying his father’s debt and made a decree for sale of the son’s 
interests comprised in the mortgage. Burkitt, J., who delivered 
the judgment of the Court, said: — “ It is now settled law in 
t.hifi Court since the case of Badri Prasad v. Madan Lai (2) 
that a son can be sued jointly with his father to recover a debt 
contracted by the father', if the debt had not been contracted 
for purposes sueh as would exonerate the son from the pious 
duty of paying his father’s debt.” 

In Badri Prasad v. Madan Lai (2) which is a decision 
of a Full Bench of the whole Court, the father mortgaged 
joint ancestral property, the consideration for the mortgage 
being some money advanced at the time and some personal 
debts due by the father to the mortgagee himself by which 
the family did not benefit, but which were not tainted with 
immorality. It was held that the matter was concluded by 
the decision of their Lordships of the Privy Council in Nanomi 
Babuasin’s case, and that the sons’ interests were liable 
under the mortgage. A decree was made for sale of the 
mortgaged property including the interests of the sons, in 
enforcement of the mortgage. In considering the effect of 
this decision the learned Judges who decided the case of 

(ly (1899) I. L. E,. 21 AU., 288. (2) (1898) I. E. B. 16 A3)„ 76, 
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Maharaj Singh y. Balwant Singh (1), to which I shall refer 
hereafter, expressed the opinion that according to this decision 
no obligation lay on the plaintiflP to prove that any inquiry 
was made by the lenders as to the necessity of the loans when 
money was advanced by them and also the burden of proving 
that the debts were tainted with immorality lay upon the s^n. 

In Debi Dat v. Jadu Rai (2), Ohail Behari Lai v. Oulmri 
Mai (3), Kallu v* Fateh (4), and Bahu Singh v. Bihari Lai (5), 
it was held that it is not necessary for the mortgagee to prove 
that the debt secured by the mortgage was incurred for the 
benefit of the family and that the burden of proof lies on the 
son and not on the mortgagee, plaintiff. To the first two of 
these cases my brother Aikman was a party* In Maharaj Singh 
V. Balwant Singh (1) the question was not decided, but the 
learned Judges (Stanley, C. J., and Burkitt, J.) observed ^^in 
passing that in their opinion it would be not unreasonable 
to require proof on the part of the creditor that before he 
entered into the transaction he at least made such reasonable 
inquiries as would satisfy a prudent lender that the money was 
required to pay off an antecedent debt or for the legal neces- 
sities of the family/^ (p. 641) 

The only case in which the point was decided and the 
contrary view was held in this Court is that of Jamna v. 
Nain Suhh (6). The reasoning by which the judgment in that 
case is supported was criticised and dissented from by the 
Bombay High Court in Ghintamanrav Mehendale v. Kashi’- 
noth (7). With much of that criticism I agree. For the reasons 
I have already stated, I am, with great respect, unable 
to concur in this ruling. Furthermore, one of the cases from 
which the rule of law laid down in that case was deduced 
is that of Lai Singh v. Deonarain Singh (8) decided by 
Straight and Tyrrell, JJ. With reference to that ease the 
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1909 upon the creditor the case had been wrongly aeciaea, naviug 
— — r regard to the decisions of the Privy Council.” I see no reason 
DBoSmQH to alter the opinion expressed by me in other cases that the 
ruling in Jamnay. FainsuTch can no longer be regarded as 

good law. . 1 T i, 

Smerji,j. I may mention that since the hearing of this appeal 1 have 

come across an unreported case decided by the learned Chie 
Justice and Mr. Justice Barkitt, the principle of which supports 
the view taken above. It is the case of Lala Sobba Mm v. 
Man Singh, P. A. No. 70 of 1906, decided on the 20th of April 
1907, after the decision of the case of Maharaj Singh v. Bal- 
want Si'ngh (1). The facts of the case are set forth in the 
judgment of those learned Judges in Mn Singh v. Sobha Mam 
(2), which was a cross appeal from the same decree. The claim 
was to recover the amount due on a mortgage of the 24th of 
August 1893, executed by Badan Singh the father of the defen- 
dants, and for sale of the |th interests of the defendants in the 
mortgaged property. The amount secured by the mortgage 
was B.S. 2,000 of which Rs. 900 had been paid in cash on the 
date of the bond. The Subordinate Judge dismissed the claim 
for the amount of the bond on the finding that the debt was in- 
curred for purposes of immorality, and also because the bond 
“was not executed by Badan Singh on account of any legal 
necessity or for the benefit of the joint family ” On appeal 
by the plaintiff the learned Chief Justice and Mr. Justice 
Burkitt said in their judgment « We do not propose to 
consider, was the debt contracted for any legal necessity or 
for the benefit of the joint family. These matters appear to m 
to he immateT%atJ^ ^The italics are mine.) Xhe learned Judges 
then proceeded to consider the evidence as to the nature of the 
debt and came to the conclusion that the defendants had failed 
to prove that it was tainted with immorality. They accordingly 
made a deeree'for sale of the interests of the sons in the mort- 
gaged property. It was clear from the judgment that the learned 
Judges were of opinion that the question of necessity did 
. * not arise in a suit by the mortgagee against the sons and 

, , was immaterkl for the purposes of the suit. The necessary 

■ ; , , . fiv /1908) I. L. B., 28 All., 603. (2) (1907) I. L. E., S9 Aft, 044. ^ 
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Venkataramanaya Pantulu v. Venkataramana Doss Pmtvlu 
(1). The learned Judges said that having regard to the 
aniiecedeut,” as used in the judgment of the Privy 
Council in 8u>raj Bansi Koer’s case, they were unable to adopt 
the view taken in Chida'inba/ra Mudaliar v. Kootha/peru'mdl, 
‘‘ although on principle they might be disposed to do so.” lor 
the reasons I have given in an earlier part of this judgment I 
feel myself unable to take the same view of the effect of the 
decision in 8waj Bansi Koer’s case as the learned Judges of the 
Full Bench. 

As for the rulings of the Calcutta High Court they also are 
not in harmony. The first case on the point is that of Luchmun 
T)a,fift V. QividhiLT ChowdliTV (2), decided by a Full Bench. In 
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in Luehmun Dass v. Giridhur Ghowdhry (1), eould not be held x909 
to be binding. All these decisions were discussed by Mookerjee 
and Holm wood, JJ., in Pershad Ghowdhry v. Tipan 
Per shad Singh (2) f und the learned Judges held that the Full Mata 
Bench ruling mentioned above y/as still binding on the Oourfcj 
apparently on the ground that it had not been expressly over- Smerji, * 7 ; 
ruled by the Privy Council. They were of opinion that as the 
decision of the Full Bench was binding on them it was unne- 
cessary to inquire whether it is well founded on reason and prin- 
ciple/^ but they added that the matter, if it were res integra^ 
might not be free from considerable doubt and difficulty.^’ With 
regard to these rulings I may quote the following apposite 
remarks of Mr, J. C. Ghose in his Principles of Hindu Law, 

2nd edition, page 445 The rule that if the debt is antecedent, 
say by a day, to the mortgage, it binds tlie estate, but that it 
does not do so if the consideration for the mortgage is paid at 
the time, is certainly based on the earlier rulings of our Courts, 
but it is difficult to say that it is based on reason or on 
any principle of law. The distinction is so fine that for 
practical purposes it might have been disregarded. The rule of 
Hindu Law is clear that the sons cannot even take ancestral 
property without paying the father’s debts, for on partition 
the father’s debts, which are not improper, should be first 
paid.” 

For the reasons stated above the conclusions at which I have 
arrived are that as regards a Hindu son’s liability to pay his 
father’s debt not tainted with immorality there is no distinction 
in principle between a debt secured by a mortgage and'^an 
unsecured debt, that unless the debt is of such a nature that 
it is not the pious duty of the son to pay. it, a mortgage of 
joint ancestral property made by the father is binding on and 
enforceable against the Son and his interest in the property, 
whether the loan secured by the mortgage was incurred at the time 
of the mortgage or had been taken at some date anterior to 
that of the mortgage ; and that in a suit brought against the son 
to enforce the mortgage the ornos is not on the plaintiff to prove ^ 

that the debt was incurred for the benefit of the family but that ^ 

(1) (1880) I. ii, 5 (mn ws. ’ <2) (1907) 
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it is for the sou to prove that haying regard to the nature of the 
debt it was not his pious duty to discharge it. 

I would^ therefore dismiss the appeal, 

AikmaiVj J: — The question which has to be decided by this 
Full Bench is one upon which great conflict of opinion has pre- 
vailed. This conflict of opinion has long existed. So far back as 
1885 Lord Hobhoiise in delivering judgment in the case Ifanomi 
Babuasin v. Modhun Mohun (1) said It is impossible to say 
that the decisions on the subject are on all points in harmony either 
here or in India.^^ The numerous cases of more I’ecent date cited 
by the learned counsel on each side in their able argument before 
us^ show that great divergence of opinion still prevails. I do not 
propose to enter on a review* of the mass of authorities cited to 
us. The most important of these have been set forth^^ by the 
learned Chief Justice in his judgment, which I have had the 
advantage of reading. The question we have to decide is 
whether a mortgage of joint family property executed by 
a Hindu father as security for money advanced to him can 
be enforced as . a mortgage after his death against his sons 
and grandsons there being on the one hand no suggestion 
that the mortgage debt was tainted lAith immorality, whilst 
on the other there is nothing to show that the money was taken 
either to discharge an antecedent debt, or to meet family neces- 
sities. In deciding this question we have to bear in mind two 
great principles of Hindu Law, one being that sons by birth have 
an equal ownership with the father in respect of ancestral im- 
movable property • the other that so long as a father's debts are 
not^axnted with immorality, sons are under a pious obligation to 
discharge them. The question is whether the liability of a son 
for his father's debts overrides the principle of the son's co«par- 
cenary rights to such an extent as to enable a Hindu father, so 
long as in incurring obligations he avoids the taint of immorality, 
to deal with the joint family property as if he were the full 
owner of the property in which Hindu Law^ declares he has only 
a limited interest. In my opinion the question must be answer- 
ed in the negative. A son may be liable to discharge his father's 
debts, and the father's creditor by taking proper steps may be 
( 1 ), ( 188 ^) , ■ - 
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able to sell up the song's interests in the family property which 1909 
has passed to the son on his father’s death. But in my judg- 
ment, it does not follow from this that; unless under special cir- ^^0 Susgh 
cumstances which are not shown to exist in this case; a Hindu 
father can make a mortgage of his son’s interests in the family 
property which can be enforced against the sons as a mortgage J. 

after the father’s death. 

It is now settled by decisions of the Privy Council that a 
father can make a mortgage of the joint family estate in order 
to discharge an antecedent debt; and that such a mortgage can be 
enforced as a mortgage against the sons. At first sight it seems 
that there is little distinction in principle between a mortgage 
given for an antecedent debt and a mortgage for a debt incurred 
for the first time wiien the mortgage is executed. But if the dis- 
tinction is observed; it will tend to preserve the property in the 
family as it will render it more difficult for a Hindu father to 
incur debts which might ultimately have the effect of dissipating 
that property. 

In the judgment in the case referred to above; Nanomi 
Babuasin v. Modhun Mohun, there occurs the often quoted pas- 
sage Destructive as it may be of the principles of indepen- 
dent co-parcenary rights in the son S; the decisions have, for some 
time, establishsd the principle; that the sons cannot set up their 
rights against their father’s alienation for an antecedent debt; or 
against his creditors’ remedies for their debts, if not tainted with 
immorality. On this important question of the liability of the 
joint estate, their Lordships think there is now no conflict of 
authority,” 

It will be noted that their Lordships here admit that the 
decisions referred to are destructive of the principle of independ- 
ent co-pareenary rights which t’le sons undoubtedly possess. 

In my opinion we should not go further in destroying the 
important principle of the sons’ co-parcenary rights than we are 
compelled by authoritative decisions to do. We have not been 
referred to any decisions binding upon us as a Full Bench which 
compel us to hold that the plaintiff's respondents who have not 
succeeded in showing that the mortgage upon which they come > 
into court was either for ah antecedent debt^\or to^ raise; money “ v’ 
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for the necessities of the family can enforce their bond as a mort- 
- gage, against the defendants. 

I was a party to one of th© decisions relied on by the courts 
below, M., Dehi Dat v. Jadu Mai (1). In that ca^e it was 
taken for granted that the decision of this court in Jamnu v* Nain 
8ukh (2) could no longer be considered as law. After hedring 
the question more fully argued, I am not prepared to adhere to 
the view then expressed. 

In the present case the mortgagee took a mortgage from one 
whom he must be deemed to have known to possess only a 
limited interest in the property mortgaged and according to the 
law as laid down by the Privy Council in Kameswar Perahad v. 
Mun Bahadur Singh ^ (3) and in Jamna v. Nainauhh^ as well as 
the principle embodied in section 38 of the Transfer of Property 
Act it was for him to show that he had taken reasonable care to 
satisfy himself that circumstances existed which would justify 
the father in mortgaging the joint family estate in derogation of 
his sons^ rights. This burden the plaintiffs-respondents have 
failed to discharge. I therefore concur with the learned Chief 
Justice in thinking that the first plea in the memorandum of 
appeal must succeed, and in the order proposed by him. 

Eichaebs, J .-—This appeal arises out of a suit to realize the 
sum of Rs. 976 principal and interest alleged to be due on foot 
of a mortgage dated the 4th of September 1883 and made by one 
Earn Karain Singh in favour of one Ram Narain Kalw-ar. The 
plaintiffs are the son and grandson of Earn Narain Kalwar 
and the d^ndants are the sons and grandsons of Earn Narain 
Singh, who constituted a joint Plindu family. It was alleged in 
the plaint that the mortgage was executed by Ram Narain 
Singh as manager of the family for the benefit thereof. In the 
written statement it w^asnot admitted that the mortgage was 
executed by Earn Narain Singh, as manager, or that the family 
were benefited, and it was alleged that the loan was simply the 
recent and personal debt of Earn Narain Singh. It was not 
* alleged that the money was raised for immoral purposes. 

The courts below have found that th© mortgage was executed 
for good consideration. The court of first instance found that 

(1) (1902; LL.R,/24. AU., 459. — (2) (1887) ILJi., 9 Aff, 

. , (3) (1880) L L. B., 6 Calc. 843* (847), 
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sach as would sta^tisfy a prudent lender that the money was re- "^Ceakbba ' " 
quired to pay off an antecedent debt or for the legal necessities 
of the family. The lower court of appeal also found that it was mIta 
not proved that the money was borrowed to pay off an antece- 
dent debt. On the other hand both coiirls found that the ^^ohards^j^ 
defendants had not proved that the debt w^as tainted wdth im- 
morality, On these findings both the courts below concurred 
in granting the usual decree for the sale of the mortgaged pro- 
perty under section 88 of the Transfer of Property Act, 1882, 

Hence the present appeal. The defendant’s counsel in opening 
his argument admitted that if the plaintifis had sued for a 
simple money decree they would on the findings (subject to the 
law of limitation) have been entitled to such a decree against the 
defendants and that the ancestral property and all other pro- 
perty acquired from Earn Narain Singh, would have been liable 
to be sold in execution of such a decree, Mr. Dillon also acl mitted 
that if the plaintiffs had proved that the mortagage had been 
made to secure a prior debt (even the prior private debt of Earn 
Karaia Singh himself) the mortagage would have been a good 
mortagage and the defendants could not have resisted the sale 
of the ancestral property. It is contended however that the 
plaintiffs in the persent suit were not entitled to a decree for 
sale of ihe property comprised in the mortgage because they 
failed to prove that there was an antecedent ” debt. Tne 
plaintiffs on the other hand say that once it was proved that the 
mortagage was made for valuable consideration the defeudauts 
as sons and grandsons of Earn Narain Singh are liable for his 
debts and that the property can and should be sold under the 
mortagage created by him and that the only defence open to ihe 
defendants was to prove that the debt was tainted with im- 
moxality. There are two principles of Hindu law which both 
plaintiff s and defendants admit to be applicable in the present 
case. Ihe first principle is that no single member of a joint 
Hindu family can sell or mortgage the family property without 
the consent of the other members of the family save for legal neces- . . _ \ 

aity or' for pious purposes. I may here Fay that for. the purposes ■' " C'; 

of' this principle Ram^Ifarain Singh, must/bednoked, upon 
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• body without any reference 
of the family. The second 
debts his sons and grandsons 
ley are tainted with im- 
btempt to give effect to 
much difficulty and con- 
. the decisions, not only in this 
of India and their Lordships 
in the decisions in the Privy Council 
It seems to me after hearing 
case, in the course of which we 
number of judicial decisions, that it 
■ I and settle the 
I confess myself quite unable to ra- 
the more recent deoiffl-ons. In the 
should feel much inclined to hold that 
a deed executed by a member of a 
partially (that is by sale or 
onus should lie upon him of 
! which alone under Hindu 
mild justify the alienation, that is to say, ‘‘legal necessity ” 
In cases where the alienation was made to 
an “ ancestral ” debt I 
holding that proof of 
sufficient evidence of 
the absence of authority, I should 
oircumtances could a mem- 
partially) the family 
debt, whether antecedent or other- 
I doubt, sue the sons or grandsons 
(cree and sell the nroperty, in execu- 


jgog simply a member of the co-parcena 
" — to his powers as father or manage 

liito SiNQS principle is that if a Hindu incur! 

are liable to pay these debis u 

morality. It is not surprising tha 
Siehards, J. each of ihese principles has given rise to 
fusion. There is much conflict in 
Court but also in other Provinces > 
have recognized that even 
there is not complete harmony, 
the arguments in the present 
were referred to a vast i 

would he well if the Legislature^ would step in 
matter once and for all. 
concile the conflict even in 

absence of authority I i 

where a plaintiff claims under 
joint family alienating absolutely or 
mortgage) the family property, the 
showing the existence of circumstances 
law w< 

or a i>ious purpose, 

meet an old or what might be called 
think that the Court would be justified in 
this fact would be at least prima facie 

legal necessity. Again, in i 

also be inclined to hold that under no 
her of a joint family alienate (wholly or 
property for his own private 
wise. The creditor could, nc 
and obtain a simple money d( 
tion, but he would not ac( 
i;f ; : that a mortgage gives. Wea 
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to hold that under all circumstances it is necessary for the creditor jgoj; 
to prove legal necessity. At page 36 of the report of the case of 
Na/noim Babuasin v. Modhun Mohwn their Lordships say : — 

“ Destructive as it may be of the principle of independent coparce- mai* 

nary rights in the sons the decisions have for some time estab- J^basad. 

lished the principle that the sons cannot set up their rights against 
the father’s alienation for an antecedent debt or against his cred- 
itors’ remedies for their debts if not tainted with immorality. ” 
Unfortunately it is not very clear what their Lordships meant 
by the expressions “ antecedent debt ” or “ creditors’ remedies for 
their debts.” Possibly their Lordships meant by “antecedent 
debts ” ancestral debts and by “ creditors ’ remedies for the debts ’’ 
their Lordships meant the creditors’ remedies for such debts, ie. 
ancestral debts. The meaning of the expression “ antecedent 
debt” has led to a conflict of decision between this Court and the 
Calcutta High Court. If the expression “ antecedent debt ” is to 
be construed literally, it would follow that a Hindu father might 
incur a debt for a private purpose and a few days after, mort- 
gage the family property to secure that debt and the mortgage 
would be a good mortgage according to the judgment of their 
Lordships and binding upon the sons and grandsons. In the 
ease of Badri Prasad v. Madan Lai (1), a mortgage of the family 
property was made to secure moneys advanced antecedently to 
a Hindu father, not as manager or for famEy purposes, yet it was 
held that the mortgagee was entitled to have the property sold, 
the debts not being tainted with immorality. This was the 
unanimous decision of a Bench of six judges of this Court, and 
it is binding upon us. It is probable that the advances in this 
case were made a considerable time before the mortg^e, but 
once we hold that a private personal debt pf a Hindu father can 
be an “ antecedent ” debt within the meaning of the expression 
in their Lordships judgment it is very difficult to understand 
on what principle money advanced a year or a week before (or 
even simultaneously with) the mortgage is not an “ antecedent ” 
debt. In the usual form of a mortgage in this country there is a 
recital that the mortgagor has taken a loan from the mortgageet. : 
and an hypothecation of the property follows j a mortga^efin’ j 

(11(1893) , 1. 14 


deo S^Haa. 





THE IHBIAK LAW, 

— ladebfc. In the ca?e of 

rtg^(l) tbeir LordsMps of the 

o? Mwddun Thahoor v. Ka 
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father in consideration oi au — 

-0 money to pay off an antecedent debt 

execution of a decree for the father’s debt 

, of their duty to pay their father’s debte 

that property unless they show that the debts 

contracted for immoral purposes and that the 

had notice that they were so contracted, an , nc y, a 
™,rchaser8 at an execution sale being strangers to the suit if 
Ihey have - not notice that the debts were so contr^ted are no 
u ^ make enquiry beyond wbat appears on the face of the 
nmeedings” The result of these authorities seems to be that 

alone obtain a decree against him and sell the tamiiy 
oro^perty and the sons (who are perhaps minors) cannot recover 
L property unless they prove that the ‘If 
LmLTity and (where a stranger buys) the further fact hat 
the purchaser had notice. Again, the father can himself sell or 
mori^age the property, not merely to raise money to pay off an 

antecedent debt, but he “ tha in 

secure au antecedent debt. I have already pointed out that in 

Lis Court, at least, we are bound to hold that the “ antecedent 
debt” may be the private debt of the father and a debt which 

when it wls incurred would not (according to the principles of 
Hindu law) have justjHed the alienation of the property, and 
Sven U. he J wes .0 the mortgager himeelf. It v, .atpoese- 
ble to reconcile this sUte of things with the admitted principle 
of Hindu Law that a father as a member of the coparcenary body 
has no power to alienate the family property without the consOTt 

of the other members save for legal necessity. It m «o«tended 
"that the existence of a debt, whether ancestral or pnvate, implies 
« legal necesaly.” I cannot follow this contention. It might 

0 ) ( 1878 ) 1 . !*.»•. ( 2 ) 
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well happen that a father possessed of ready cash or other move- X909 
able properly might notwithstanding mortgage the family pro- 
perty to secure his own piivate debt. It seems to me that if the Sikgh 
foils and grandsons aro liahlo on a mortgage of the family pro- 
perty made to secure the private debt of the father incurred a ^ b,asa. -d 
year or two previously and if the sons and grandsons cannot set mc 7 ia 7 ^ds, 
aside a sale made in consideration of such a debt, it ought to 
follow that they are equally liable on a mortgage made to secure 
a hand fide debt although incurred simultaneously with the 
making of the mortgage. It is said that such a decision destroys 
the prinoiple of Hindi Law that the joint property can only be 
alienated for legal necessity or for a pious purpose. Perhaps 
this would be so if there was any principle left to destroy. In 
deciding in favour of the plaintiff I wish it understood that I 
only do so because I think that such a decision necessarily follows 
from the Full Bench ruling in Badri Prasxd v. Madan LaL If 
I could see any real distinction between the private debt of a 
Hindu father before the mortgage and a debt incurred simul- 
taneously with the mortgage I would be glad to decide in favour 
of the defendants, which I think would be more in accord with 
the principle of Hindu Law that no member of a joint family can 
alienate save for legal necessity. 

I W3uld dismiss the appL-al. 

By the Court. — The first question in the appeal having 
been determined by the majority of the Full Bench in favour of 
the appellants, the counsel lepreseiiting the parties now ask that 
the appeal be referred back to the bench which referred the 
matter to a Full Bench for determination of the only other 
question remaining undecided. We order accordingly. Tho 
bench in question will finally determine the appeal including the 
question of cost«. 
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Sefore Mr. Justice Eictiards end Mr JmHce iLarainai 
JAKKI (Applicakt) v. KALLU MAL akd othehs (Ob-iectoes)* 

Act No. riToflSS^ (Sneecssior. CerUficaie Act), section I, elanse (4). section 
7, clause (Z) -Certificate of suecesnon— Gent of certificate opposed 
dtp party setting up a viill — Procedure^-Ni'ndulaic. 

The widow o£ a deceased Hindu applied for a certifleato of suooossion under 
Act No. VII of 1889. In ox>posltion to this application an alleged will of tlie de- 
ceased was set up, and it was proved tliat the deceased, teing of suffio'.ent testa- 
mentary capacity, had, shortly before his death caused a draft wiD. to be prepar- 
ed, that he had had the draft read to him twice and explained to him, that ho 
made it over to a person appointed a trustee under the will tolling him to have 
it faired out and brought to him for signature, but that ha died before this was 
done Without having expressed any intention, except in one small particular, of 
-wishing to alter the draft so made. The court below found in favour of the will 
and dismissed tiie application for a ocrtiiicate. 

Meld on appeal that, although the lo^Yer court ought not to have tried aiiy 
question heyond that of the existence of the will, as the conclusion that the de- 
ceased had made a ^Yill in the terms alleged by the objectors was justified by the 


First Appeal Ho, 73 of 1907, from an order of L. Stuart, District Judge o! 
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a certificate under the Act. Her application however was oppcs- 1903 
ed by Kalla Mai and oihers who filed objections setting up a will — “““ — 
alleged to have been made by the deceased. A draft was produc- t?. 
ed which is a draft of a somevrhat elaborate will. Lachmaa Sarup 
was produced on behalf c-f the objectors^ and deposed that he had 
written out this draft (which we will hereafter refer to as ex. A.) 
at the dictation of the deceased. He saj^s that he explained the 
contents of the will to him^ that it took him two days to prepare 
the document^ and that at the close of each day he read it to the 
deceased, A doctor named Raoi Chandar was also produced’and 
he corroborated Lachman Sarup and said that four or five days 
before his death the deceased handed him Ex, A, which, he said, 
was a draft of his will. The deceased told him that he had ap- 
pointed him a trustee under his will and asked him to take the 
draft and have it copied out fair for his signature* The deceased 
died without ever having executed the will. He wrote a letter 
to the Bank at Meerut giving certain directions as to a sum of 
Rs, 2,000 w^hich he had in deposit with the bank which direc- 
tions were strictly in accordance wdth his will. In this letter he 
says that he is making a will. It also appears that after the draft 
had been prepared the deceased wrote to Lachman Sarup about 
leaving Rs, 200 for a girls’ school. The deceased seemed to think 
that he had mentioned this matter before. Lachman Sarup in 
reply told him that if he 1 ad mentioned it to him, he, Lachmaa 
Sarup, had forgotten it but that it might be added in the proper 
place. In the court below the appellantbs case was that the de- 
ceased was not in bis proper senses for a long time before his 
death. The deceased died on the 12th of January 1906. We’ 
think that had the application been made to us in the first instance, 
we should haxlly have decided the validity or invalidity of the 
will on a summary application for a certificate. The Court ‘ 
might have exercised the discretion given to it by section 7, clause 
(3) of the Act; or the application might have been post-* 
poned and the objectors called upon to institute within a limited 
time a suit to obtain probate of the alleged will* The court how- 
ever had undoubted jurisdiction to try the question whether or not 
there was a will, If the deceased had made a will in the 
allegedi the applicant Musammat iFauki -not entitled 
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certificate. The court below haviug tried the question and heard 
all the evidence, we think that we would only be putting the parties 
to unneressary expense and prolonged litigation if we were not 
now to decide in appeal the quesoiou already decided by the court 
below. "We have no reason to think that further evidence could 
be produced on either side and we think that the court below 
was quite justified in believing the evidence adduced by the ob- 
jectors as to the testamentary capacity of the deceased. The 
question lema'ns whether or not he in fact made a will before he 
died. There cannot be the slightest doubt on the evidence that 
the deceased intended to make his will. We believe the evi- 
dence of Lachman Sarup and Dr. Earn Chandar. The deceased, 
according to their evidence, had dictated his wishes with regard 
to this property. He had written about the girls’ school and the 
bequest in favour of it of course must now be deemed part of his 
will. There is no evidence of any kind that he intended to make 
any other change in the disposition of his propeivy. Dr. Isj 
Bahadur urges that the testator might, if he had an opportunity', 
have altered his mind. There is no doubt he might and in the 
same way a man can always revoke or alter his will. But there 
is no evidence whatever that the deceased was in a state of doubt 
as to his intentions. We think it cannot be argued that the 
mere fact that he had not executed the document itself prevented 
what Lachman Sa up had taken down at his dictation from being 
his will. According to Hindu Law [it is not necessary that a 
will should be executed by tl e testator. Under all the circum- 
stances of the case we think the conclusion at which the court below 
arrived, namely, that Shadi Earn had before his death made a 
will in the terms alleged by the objectors, was justified by the 
evidence. We accordingly dismiss the appeal but without costs, 
as w'e consider that the objectors ought to have taken some steps 
to prove the will at an earlier date, 

Ai>pe2l dismisse /, 
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Before Sir John Stanley^ Knight, Chief J%sUoe^ and Mr. Jmtiee Burhitt^ 
BIGHARD ROSS SKINNER (Plaii^mpf) i;. EUBGA PRASAD a^d anothee 

(Defendants.)’*' 

a:HOJ\IAS WILLIAM SKINNER (Dependant) v. BIGHARD ROSS SKINNER 

(Plaintiff) 

AND '^■y s. 

THOMAS WILLIAM SKINNER (Plaintiff) t?, DURGA PRASAD 
(Defendant). 

Will — Construction of document— Act Ko. X of lS 6 o {Indian Succession 
Act), section M—Becise to'* eldest son and to his lamjul male children 
according to the lays of inheritance'^— Marriage— Marriage between Christian 
and Muhammadan performed according to Muhammadan rites. 4 

Thomas Skinner, domiciled in the North-Western Provinces, and owner 
of considerable landed property, died in 1835, leaving a wih, made on the 22nd of 
October 1854, i.e., before the passing of the Indian Succession Act, by which, 
amongst other dispositions, it was provided that — ‘ my private zamindari, pre- 
sented to me by Government as a reward for services rendered during the 
rebellion of 1857, as well as all villages, houses and other property added by me 
from time to time to the original grant, may at my demise descend to my eldest 
son, Thomas Brown Skinner and to his lawful male children according to the 
law of inheritance. In the event of my oldest son Thomas Brown Skinner dying 
without lawful male children, the above-mentioned private zamindari, et ceira, 
shall descend to my next male heir, and should all my sons die without lawful 
male children, the zamindari, et cetra^ shall descend to my female children or in 
tho event of their death, to the female children born in wedlock of my sons in 
succession.** 

Meld that the construction of such a will was not governed by English law 
or by the provisions of tho Indian Succession Act, 1835, which was not retro- * 
speotive ; but the wiU was to be construed, as was laid down by the Privy Council 
in the case of Barlow y. Orde (1) according to principles of justice, equity and 
good conscience. So construing the will and having regard to tho circumstances 
of tho family at the time of its execution, the testator must not bo taken to 
have intended to confer auabsolute estate on his eldest son, but that, his soils 
W'ho should acquire the property, should have a life estate only, and that the 
absolute estate should devolve upon the eldest son of the testator who should 
bo entitled to tho property for life and should leave a son surviving him. Secre- 
tary of State V. The Administrator General of Bengal (2), Ahraham T* - 
Abraham (3), Broughton v. Bogose (4), referred to. 

Semhle that a marriage ceremony performed according to Muhammadan rites 
between a Christian man and a Muhammadan woman can create no valid 
marriage between the parties. 


1904 

October 17 


^ First Appeal No. 123 of 1902, from a decree of A. Rahman, Subordinate 
Judge of Meerut, dated the 17th of lilaroh 1902, together with F.A. No, 106 a^d 
FA»Noa07of 1902. - 

(1) (1870) 13 Moo. I. Ai, 277. (8) (1808) 9 Moo. I.'A., 198i 199. „:;f '?' 
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the respondents; in P. A. No. 123. 
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Mujtaba for the appellant. 
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Skinnerj dated tlae 22nd of October 1864; and the other is the 
question of the legitimacy of Tbomas Yfilliam Skinner. 

The founder of the family was Colonel James SkinneTj C.B., 
an Indian soldier of fortune^ who had for military services obtain- 
ed from the East India Company in the beginning of the last 
century a grant of a large estate situate in ihe Bulandshahr- 
Disiricu in the Korth-Western Provinces. The origin of the 
family is obscure. It appears from a suit which was instituted 
over thirty years ago to establish the will of Major James Skinner, 
an illegitimate son of Colonel Skinner, that it was then alleged, 
and there was some proof, that Culooel Skinner was illegitimate, 
being probably the child of a native woman by a European 
father. That case went on appeal to their Lordships of the 
Privy Council, and it is to be found reported in 13 Moore^s 
Indian Apjpeals, p. 277, and is entitled MusMiimcU Fann^ 
Barlow v. Sophia Eveline Orde. In the course of his judgment 
in that appeal Lord Westlury observes of the origin of Colonel 
Skinner as follow^s : — Plis origin is unknown; being illegimate 
he belonged to no family, and all that can be collected is that he 
w^as probably a soldier of fortune who rose by his courage and 
military skill to some distinction in the service of the East India 
Company.’^ The testator in the present case, Thomas Skinner, 
is a son of Colonel James Skinner. Ho was a resident of Bilas- 
pur in the Bulandshahr district, and at the time of his death, 
which occurred on the 9th of Kovember 1864, was possessed of 
immovable property of considerable extent and value. The 
testator had three sons and four daughters by his wife Eliza Ann 
Skinner, of whom Thomas Brown Skinner was the eldest son 
and Richard Ross Skinner the second son. It appears that 
Thomas Brown Skinner wms born before the marriage of his 
p>arents, and so was illegitimate. By his will, which is divided 
into seven paragraphs, Thomas Skinner provided for the pay- 
ment of his debts and an annuity for his wife, and also allowances 
for his children, and then as to his zamindari be gave the follow- 
ing directions in the fourth and fifth paragraphs, namely : — that 
my porivate zamindari, p>rescnted to me by Government as a re- 
ward for services rendered during the rebellion of 1857, as well 
as all villages, hotises and. other property adtjed by me^ from 
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to time to the original grant, may at 

West son Thomas Brown Skinner and to his lawf 

ran according to the law of inhoutance. 

.Idestson Thomas Brown Skinner dymg wnhout lawM 

children, the above-mentioned private aammc an, e. cet^ a, 

tscend tomy next male heir, and s’^onld all my sons di 

ont lawful male children, the ^ f 

end to my female children, or, in the event of their dea. , 
be female children bom 'wedlock of my sons in sucoes- 
” The will was executed on the 22nd of Oc -o'er 
is 18 days before the testator’s death. After his death his 
T^mas Brown Skinner succeeded to the property, but he 
nob enj .y it long. He appears to have been of extravagant 
es and soon became immersed, in debt. ® 

pie money decree obtained against him by .i' gSi _ 

nest in the property in dispute in these appeals was sold and 

chased by Dnrga Prasad. It is 

;er that upon the true construction of the will of Thomas Sk - 
• his son Thomas Brown Skinner acquired an absolute estate 
the property, and that he (Durga Prasad) is entitled now by 
tue ofhis purchase to an absolute estate. Thomas William 
inner, alleging that he is the legitimate son of Thomas Blown 
Tn;o -Pfli-liAv "had merely a life estate m the 
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is as to the legitimacy of Thomas William Skimier* We shall first 
deal with the will. The testator died before the passing of the 
Indian Succession Act of 1865, so that that Act does not aid us in 
the matter. His domicile was iu the North-Western Proyinces 
of India, and there is no particular law of that domicile applicable 
to this case. The Privy Coanoil held in the case of Bccrlow v* 
OTde^ to which we have made allusioo, and which had to do with 
the will of Colonel James Skinner, son of the founder of the 
family, that having regard to the circumstances of the family it was 
impossible to affirm that any particular law is applicable to the 
% construction of the Colon ePs will or the regulation of his successions^ 
and that any question that may arise respecting them must there- 
fore be determined by the principles of natural justice.^^ That 
case, their Lordships held, fell to be decided, as directed by the 
Regulations, by the principles of natural Justice, equity and good 
conscience. There was nothing before their Lordships in that 
ease to indicate the religious belief or profession of Colonel Skinner 
or of his family. In the case of the testator Thomas Skinner and 
his family the evidence shows that they were Christians, but we 
do not think that this fact would justify us in interpreting his 
will upon any other principles than those which were applied 
in the case of Barlow v. Orde. We do not think that we should 
apply to its interpretation any technical rules of construction such 
as are applicable to English wills; The territorial law of 
British India is not strictly speaking English law but a modified 
form of English law—T/ic Secretary of State v. The Adminis- 
trator General of Bengal (1), Abraham v. Abraham (2), and 
Broughton v. Pogose (3), It was contended before us by the 
learned counsel for the respondent Hiirga Prasad that the will 
should be construed according to English law, and that accord- 
ing to that law, under the rule in Wildes case (6 Coke, 17), 
Thomas Brown Skinner took an estate tail, and that, as we 
understand the argument^, such an estate must be regarded as 
an absolute estate in these Provinces, where estates tail are 
unknown. The qualified estate known as an estate tail had its 
origin in the ancient feudal system, the foundation of English 
jarisprudence as regards landed property. That system finds 
(1) (1868) 1 B, L. B., 87 0. 0. (2) (1863) 9 Moo. I. A, 193, 199.. 

^ . (8) (1873) 12B.L.B.,7C: -v-v;. ! 
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children in esse at Ae time, and that which he would have 
adopted in the absence of authority the other way would be to 
hold it to be a good gift to the parent for life with remainder 
to the chiidren, Now the primary object in construing a will is 
to ascertain the intention of the testator. In order to gather 
what the intention of the testator was in regard to the disposition 
of his zamindari we must read the fourth and fifth paragraphs 
of his will together. In the fourth paragraph he directs that 
it shall descend to his eldest son Thomas Brown Skinner and to 
his lawful male children according to the law of inheritance. 
The words according to the law of inheritance must not be 
overlooked. They seem to indicate that the children of Thomas 
Brown Skinner were objects of the testator’s bounty, and that 
the words ‘Mawful male children” ’svere not used, merely as 
words of limitation, that the testator’s intention was that they 
should enjoy the property after the death of their father accord- 
ing to the law of inheritance ; that is, that the eldest son living 
at the father’s death should succeed to the estate. If the words 
to his lawful male children ” are treated as words of limita- 
tion merely, that is, as marking out the estate which Thomas 
Brown Skinner was to enjoy, the words “ according to the law 
of inheritance ” are unnecessary and out of place. The learned 
Subordinate Judge does not appear to us to have attached due 
weight to these words, or to have properly interpreted them. 
He says ; — Now he (the testator) does not say that his 
eldest son, Thomas Brown Skinner, should only have a 
life interest, and we have no right to import into the will 
those words. Then again, when he says clearly that the 
property should descend to his eldest son Thomas Brown 
Skinner and to his lawful male children according to the law 
of inheritance, we all know that according to the law of inheri- 
tance the eldest son of Thomas Brown Skinner does not take 
only a life interest. The answer to this is that the testator 
did not give the estate to Thomas Brown Skinner according to 
the law of inheritance, but he gave it to Thomas Brown and 
to his lawful male children according to that law. The words 
“ according to the law of inheritance ” are not so much applies* 
able to and explanatoi'y of the gift to Thomas Brown Stinnei* 
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as they are of the gift to his lawful male children. If the testa- 
tor had intended to give the property absolutely to Thomas 
Brown Skinner, the introduction of the words and to his lawful 
male children was quite unnecessary and inappropriate. The 
succeeding paragraph makes this more clear. By it testa- 
tor provides that if Thomas Brown Skinner should die without 
lawful male children his property should descend to the testator's 
next male heir, i.( 3 .,tohis second, or other son who should be 
living at the death of Thomas Brown Skinner. Then follows the 
provision that if all his sons should die without lawful male chil- 
dren, the zamindari should descend to his female children, and 
in default of such children, then to the female children of his 
sons in succession. Reading these two paragraphs together, it 
appears to us that it was clearly not the intention of the testator 
to give an absolute estate in his zamindari to Thomas Brown 
Skinner. The testator indicates his wish that Lis sons v^ho si all 
acquire the property shall have a life estate only and that the abso- 
lute estate shall devolve upon the eldest son of the son of the tes- 
tator who ‘Shall be entitled to the property for life and shall leave 
a son surviving him. 

In order to gather the intentions of the testator we must place 
ourselves in his position and see what were the circumstances cf 
the family, the will was made shortly before his death. He 
had a wife. Eliza Ann Skinner, and six children, namely, three 
sons and three daughters. Of these children the two eldest 
Thomas Brown and a daughter Jane Sophia were not born in wed- 
lock, the testator having been married to their mother after their 
birth. It seems highly improbable that, if the intention of the tes- 
tator was to give his eldest son an absolute estate, he should have 
introduced into his will elaborate provisions for the devolution 
of the property such as are contained in paragraphs 4 and 6 of the 
will. If such was his intention he would not, we think, have 
gone on to provide for the devolution of the property, not merely 
in, the event of the death of Thomas Brown Skinner, in his (the 
testator's) lifetime, but for the succession of daughters in the 
event of his sons dying without male issue. It is evident that 
the testator was desirous that his zamindari should be retained 
in the family, and ibis was not unnatural seeing that it had been 
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given to bim as a reward for public services. In the 6fch para- 
graph of his will; in which he makes provision for the payment 
of his debtiS; he directs that no account shall my private zamin- 
dari; et cetera^ be sold to pay such debts. Reading the will as 
a whole and taking into consideration the circumstances, w"e have 
no hesitation in holding that Thomas Browm Skinner took merely 
a life estate and not an absolute estate in the property, 

{The rer^tainder of the judgment j dealing entirely with 
matters of fact j is not reported. But see Weekly JSfotes 190i, 
p. 213 .— 
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Before Sir John Stanley ^ Knight^ Chief Justice and Mr, Justice Banerji* 
BOBEET SKINNER and othees (Dependahts) v, GHANDAN SINGH, 

AND ANOTHEE (PLAINTIPPS) AND BESHUN AND OTHEBS (DEPENDANTS),* 

Act ]Sfo. 1 0/1872 (Indian Evidence AotJ, section Zb^Begulation iVb. VII of 
section 2 — Duties of Collectors and Settlement Officers — Entries 
in Jehewats and hhataunis. 

Under the provisions of Regulation No, VII of 1822 settlement officers had 
to ascertain » the real nature and extent of the interests held, more especially 
. where several persons may hold interests in the subject-matter of difierent kinds 
or degrees held that this included the case of mortgagors and mortgagees. 

Meld also that entries in Jehewats and Jehataunis made at settlements under 
Regulation No, VII of 1882 are admissible in evidence under section 35, Indian 
Evidence Act, 1872, 

The faots of the case are as follows : — 

The plaintiffs brought the suit on the allegation that the 
property in dispute was mortgaged under a mortgage- deed, 
dated the 21st of April 1847, to the predecessors of the defend- 
ants and tlat the plaintiffs, as tie representatives of the mort- 
gagors, were entitled to redeem the mortgage. The plaintiffs 
not being able to produce a copy of the mortgage- deed, relied 
upon certain entries in the revenue papers prepared at the 
sectlements which showed the defendants and their predecessors 
to be mortgagees of the property in dispute. The contesting 
defendants pleaded that they were in proprietary possession of 
the land in dispute, that the entries in the revenue papers were 
incorrect and that those entries were not admissible in evidence. 
The court below decreed the suit. The defendants appealed. 
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December 21, 


* First Appeal No,. Ill of 1807, from a decree of H.Da^d, Subordinate Judge 
of Meerut, dated the lOth.of Eeferu^ry, 1907, . * _ , ^ \ 



CSjUStBAH 

Sihgh; 


of theif powers in recording tnese eniirieb. 

Pandit Moti Lai Nehru (with him Mr. Ismail Khan), 
for the respondents, submitted that these entries were admis- 
sible in evidence having been recorded accordance wi h 
Begulation VII of 1822. He cited Lehraj Kuar v. Mah- 
pal Singh (1), Isri Singh V. Qanga (2) and Muhammad Hasan 
V. Munna Lai (3). 

Ohulam Mujtaha replied. . , , . 

Stanley, 0. J. and Banebji, J.—The suit out of which this 
appeal has arisen was a suit for the redemption of a mortgage, 
dated the 21st of April 1847, stated to have been executed in 
favour of certain members of the Skinner family to secure a sum 
of Es. 6,288. On payment of this sum the property was 
according to the evidence to be redeemable. The plaintiffs are 
admittedly some of the heirs of the mortgagors and entitled to 
redeem if they can establish that the property is in the posses- 
sion of the defendants mortgagees as mortgagees by virtue of the 
alleged mortgage. The learned Subordinate Judge of Meerut 
after consideration of the evidence adduced in support of the 
plaintifi’s case passed a decree for redemption. From this 
decree the present appeal has been preferred and the only 
question before us is as to the sufficiency of evidence adduced 
for the plaintiffs in proof of alleged mortgage. 

[Their Lordships then discussed the evidence and proceeded]. 

It'appears that in the year 1833 a settlement of the property 
in question with other property W'as made under the supervision 
of Mr. Elliot as settlement officer, and in the khewat prepared 
on the occasion of that settlement the predecessors in title of 
the plaintiffs are shown to have been the owners of the property 
in dispute. In the next settlement described as the settlement 
of Mohur Singh, which was prepared during the years 1863 to 
1868, the predecessors in title of the defendants mortgagees, 

(1) (1879) I. L, B., 6 Calc., 744. (2) (1880) I. L. B., 2 AH.]! 876 
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whom we shall shortly describe as the Skinner family, are men- 
tioned as “ mortgagees of the property ” whilst the alleged mort- 
gagors are specified as “mortgagors.” This is the settlement 
which followed that of Mr. Elliot in w^hich there is no reference 
to the mortgage in favour of the members of the Skinner family. 
In a subsequent specification of shares of the property in dis- 
pute, prepared in the year 1276 Fasli, corresponding to the 
year 1869, we have entries in which not merely is the mort- 
gage referred to but the details of it are given. In column 4, in 
which are recorded the names of co-sharers, several members of 
the Skinner family, whom it is unnecessary to mention particu- 
larly, are described as owners of five shai*as in all. They are 
described as ‘‘ Europeans, residents of Bilaspur, mortgagees 
of the property of Durjan Singh and Bhag Singh, sons of Kun- 
war Singh, mortgagor. This property has been jointly mort- 
gaged under mortgage-deed for Rs. 6,288, dated the 21st of 
April 1847, along with that of Har Sahai and others. When 
the mortgagors shall pay the entire amount, the mortgage shall 
be redeemed.” Later on in this document under serial No. 6 
of the hhata a similar entry appears. We find from the endorse- 
ment, that this khewat was prepared with the consent of the 
proprietors and verified. There is also this endorsement upon 
it: — “To-day, all the proprietors verified this khewat iu my 
presence aud they raised no objection.” It thus appears that 
all the parties including the Skinner family verified the khewat 
and the entries in it, and admitted that the entries were correct. 
We further find from this khewxt that members of the Skinner 
family held portion of mauza Tatarpur as proprietors. At 
serial No. 19 of the khata Musammat "Victoria, daughter of 
Mr. George Skinner, and others are described as owners of 
that khata in equal shares, and opposite serial No. . 22 of the 
same khewat, Captain Hercules Skinner and others are described 
as owners iu equal shares of that khata, being vendees of the 
property of Mimawar Ali and Habib Ali, vendors. Thus we 
gather from this khewat that not merely the members of the 
Skinner family held portion of the property as proprietors but 
also were entitled as mortgagees to other portions, .Is addition . , 
tp this, in the hhatanni of 1273 FasUf corresponding the 
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which we have already referred. In it (opposite to serial JJo. b; 
Musammat Victoria and other members of the Skinner family 
are described as mortgagees of the property of Darjan Singh 
and Bhag Singh, sons of Kunwar Singh mortgagor, deceased, and 
it is stated that the property has been jointly mortgaged under 
amortgage-deed, dated 21st of April 1847, to secure Rs. 6,288 
along with the property of Har Sahai, and then there is this 
entry that “ when the mortgagors shall pay the entire amount 
the mortgage shall be redeemed." In this document at serial 
No. 11, Musammat Victoria and other members of the Skinner 
family are shown as owners in erjual shares of certain portion 
of the property to which the khatctufii has reference and they 
are represented as owning that property under a decree against 
one Hasina. Again at serial Nos. 14, 19, 23 and subsequent 
numbers, the mortgage of the 21st of April 1847 is referred 
to and in serial Nos. 158, 159 and other numbers some of the 
members of the family are described as owners being vendees of 
the property of Muuawar Ali and W asiat Ali, vendora. Rrom 
this document also it is evident that the members of this family 
acquired portion of the property by sale in addition to the pro- 
perty which they held as mortgagees. 

It is said that these entries were made by the settlement 
officer in excess of his authority and a great part of the 
argument addressed to us has been devoted to this question. 
The settlements in question were prepared when Regulation 
No. VII of 1822 was in force and we have to see whether in 
view of the provisions of that Regulation the settlement officer 
had authority to give the particulars to which exception is 
taken by the learned counsel for the appellants. The language 
of this Regulation is extremely wide. In the section which 
deals with the duties of Collectors and other officers exercising 
the powers given by the Regulation (namely section 9), we find 
the following direction : — “ The proceedings shall embrace 
the formation of as accurate a record as possible of all local 
usage conuected with landed tenures, as full as practicable a 
iroecificjition of »I1 the persons enjoying possession and property 
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of the soil 01 * vested with aoy heritable or transferable interest 
in the land or the rents of it, care being taken to distingaish the 
different modes of possession and property, and the real nature 
and extent of the interest held, more specially where several 
persons may hold interest in the same subject-matter of different 
kinds or degrees/^ and later on in that section there is a direction 
that the information collected on the above points shall be so 
arranged and recorded as to admit of an immediate reference 
hereafter by the courts of judicature.^' This last mentioned 
direction leads us to think that the information which was 
directed in the earlier portion of the section to be collected was 
intended to be utilised in the courts of justice in determining the 
rights of litigants before them. It appears to us that in view of 
the wide language used in this section we cannot hold that the 
entries (to which we have referred) in the Ichewats and khafau* 
nis are not admissible in evidence in proof of the relations exist- 
ing between the Skinner family and the plaintiffs. The officers 
exercising the poivers conferred by the Regulation were directed 
to ascertain the real nature and extent of the interests held, 
more specially where several persons may hold interests in the 
same subject-matter of different kinds or degrees." These 
words seem to us peculiarly*applicable to the case of mortgagors 
and mortgagees whose interests in property are of different kinds 
or degrees. Therefore we think that the evidence afforded by 
these documents is good secondary evidence of the matters sought 
to be established in the case. Read in -conjunction with section 
o5 of the Evidence Act, we think that the court below properly 
admitted them in evidence. 

But the case does not rest on these entries alone. We have a 
mccjib-ul ar^ of the year 1303 corresponding to the year 
1896 A.D., in which the mortgage in question is mentioned. In 
that wajih-uharz in the paragraph which treats of the custom 
prevailing as to division of profits we find the following state- 
ment : lands Nos. 9, 8, 7, 5 and 2 have since the 2ist of April, 
1847, been in the possession of Mr. Robert Skinner and others, 
the morgagees by virtue of a mortgage ", and later on «Hhe joi^t 
mal and items in respect of the properly heW 
proprietor are collected^ by the single proprietor, in respect of ite 
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property held by co-sharers who are joint in food and business, 
by the head of the family, in respect of the mortgaged property, 
by the servant of Mr. Robert Skinner and others, the mortga- 
gees, and in respect of the partitioned property by all the eo- 
sharers.’’ This wajib-ul-ars was duly attested on the 16th of 
June 1897. We may also refer to the Ichewat of the village of 
Tatarpur for the year 1S03 Fasli. In that Ichewat we find 
members of the Skinner family described as sharers in the 
village and in the 6th column they are thus described ‘‘sons and 
daughters of Mr. Stewart Skinner alias Nawab Mirza, Euro- 
peans, residents of Meerut, mortgagees.’' Later on, opposite 
serial No. 6, Changa and Sumera, sons of Gulab Khazan, son of 
Lakban, are described as “ mortgagors to Mr. Robert Skinner 
alias Sardar Mirza and others, entered in hhata No. 2 mortga- 
gees.” Now this wajib-ul-arz was prepared under the provi- 
sions of the Land Revenue Act of 1873, Act XIX of the year, 
and any entry contained in it would be prima facie evidence of 
its accuracy. Section 91 of that Act provides that all entries 
on the record so made and attested shall be presumed to be true 
until the contrary is proved.” Even therefore if the earlier 
Ichewat to which we have referred, were not good prima facie 
evidence of the mortgage in question, we think that the later 
Ichewat for the year 1896 would in the absence of evidence to 
the contrary, establish the fact that the Skinner family were 
mortgagees of the property in suit. We find similar entries in 
the closing hhewat for the year 1310 Fasli, corresponding to the 
year 3903. 

£Their Lordships then discussed the documents.] 

Having regard to all this evidence we think that the decree 
of the court below was right and we therefore dismiss the appeal 
with costs, including fees in this court on the higher scale. 

Appeal dismissed. 
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Befm*0 Mr. J%i$Uoe Sir George Knox, Mr. Jmtioe Aihnm, and Mr. JmHcs 

Griffin. 

BHAWANI SINGH (Bes'ekdant) v. DILAWAE KHAN, 

Act (Zooal) No. II of 1901, (Agra Tena^icg Aet)» section 201(3)-— 
sumgiion-Suit for froflts m Kevenm Court-^Qmsiion of title decided 
ly Ci<cU Courts 

In a suit for proiSts tlie defendants pleaded that the plaintifi had no title to 
certain plots. The Assistant Collector partially decreed the claim. The defendant 
thereafter and when an appeal was pending before the^District Judge obtained a 

The lower Appellate 
's decree could 


declaration of title to the plots from the Civil Courts, 

Court held that without correction of the Meimt the Civil Court' 
not be given effect to in the Revenue Court. 

Meld that when as between parties to a revenue suit, a Civil Court of com- 
petent Jurisdiction has decided the title to the property adversely to the plain- 
tiff who claims profits, the Revenue Court is not competent to ignore that deoi* 
Sion. Miirga Sltanker v. Gut Charan (1) followed. 

The facts of this case are as follows 

The respondent instituted a suit for profits. The appellant 
pleaded that the plots for which profits were claimed had 
been wrongly included in plaintifi‘’s patti. The Assistant 
Collector without framing an issue as to title partly decreed 
the claim. The plaintiff filed an appeal against the portion 
of the claim dismissed and the defendant preferred ob jections 
under section 561 of the Code of Civil Procedure 1882. ' In 
the meantime the defendant sued the plaintiff' in the Civil Court 
for a declaration of title to the plots in question and obtained 
a decree. The lower courts in spite of this decree of the Civil 
Court repelled the defendant’s contention holding that until the 
defendants got the village records corrected profits must be 
calculated on the recorded shares in the khewat. The defendant 
appealed to the High Court. 

The appeal was referred to the Pull Bench on the recom- 
mendation of Richards and Griffin, JJ. 

Munshi Gulzdri Lai, for the appellant, argued that in view 
of the decision of the Civil Court the plaintiff was not a co- sharer 

^ Second Appeal No. 857 of 1906, from a decree of Nawab Muhammad 
Ishaq Hhan, District Judge of Farrukhabad, dated the 28th- of ' June 1906, modi- 
fying a decree of Kuar 'Omkar Singh, Assistant OoHeotor, 1st Glass of Farrukh- 
abad^ dated the 10th of May 1906, 

’ ■ ' ■ ' ■’ ' m Weekly Notes, IddB, p* ^ *• ' ^ ‘ ^ f , “ 
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In the plots in dispute. The Assistant Collector was bound to 
decide the issue raised by the defendant. Whatever meaning 
might be attached to the words “ shall presume ’’ in section 201 
of the Agra Tenancy Act, the point could not be raised here as 
the defendant had already gone to the Civil Court and got a 
decree in his favour. The last proviso to that section did not say 
that the suit in Civil Court was to be brought after the decision 
in the profits case became final. It could be brought at any 
time, and the defendant brought the suit immediately after the 
decision of the first court. He referred to section 40 of the Land 
Revenue Act. 

Dr. Tej Bahadur 8apru, for the respondent,, argued that the 
plaintiff’s name was still recorded as co-sharer, and the Revenue 
Courts being courts of special jurisdiction could not ignore the 
entry in the Revenue registers. If they did many sorts of 
difficulties might arise. The mere fact that a decision in favour 
of the defendant was passed by a Civil Court did not give the 
Revenue Court power to ignore the entry unless the person who 
obtained the decree got the entry corrected. He referred to 
sections 32 (1), and 83 of the Land Revenue Act. If the record 
of rights was in plaintiff’s favour he would be entitled to a decree. 
If the defendant could rely on the decision of the Civil Court the 
provisions of section 33, Laud Revenue Act, would become 
useless, as it would not be necessary for Mm to file any applica- 
tion under that section. He further submitted that under clause 
3 of section 201, the presumption was absolute in spite of the 
decree of the Civil Court. The difficulty which has arisen in this 
case would be obviated if the person obtaining the decree of a 
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on account of the years 1309 to 1311 Fasli, the defendant, now 
appellant, pleaded intev alia that certain plots which originally 
formed part of the 16 biswa patti, had been wrongly included ia 
the 5 biswa patti. If these plots were taken out, it would be 
found that the respondent was entitled to no profits in the years 
in dispute. The suit was instituted on the 11th day of April, 
1905, in the court of the Assistant Collector. This officer without 
framing any issue upon the plea above mentioned, as raised by 
the appellant, gave the respondent on the 10th of May 1905, a 
decree but not for the full amount claimed by him for reasons 
with which I am not concerned in this appeal. 

The plaintiff filed an appeal to recover the amount which had 
not been decreed and the defendant in a memorandum of objec- 
tions again raised the plea already mentioned. On the 2nd of 
August 1905, the District Judge by an order passed under sec- 
tion 566 of the Code of Civil Procedure directed the Assistant 
Collector to try the issue raised in defendant’s written statement 
and on the 24th of March 1906, he returned a finding to the 
effect that there was no evidence on the file that there had been 
any interchange of plots between the two pattis. 

In the interval, the defendant had sought relief in the Civil 
Court, and had filed a suit for a declaration that the plots men- 
tioned in his defence in the Revenue Court really belonged to 
the 16 biswa patti, and on the 19th of March 1906, he got 
the declaration he had asked for and promptly produced 
it before the Assistant Collector. That court in spite of 
this decree found as I have already said that there was no evi- 
dence, 

The District Judge on the 28th of June 1906 accepted the 
finding of the Assistant Collector, and as regards the decree of 
the Civil Court, dated 19th March 1906, to which his attention 
was called, held that until the defendant had got the village 
records altered in terms of that decree, no effect could be given 
to it in a suit of this nature, and that the profits must be calculat- 
ed on the recorded shares as they then stood according to the 
hhewat. 

The decision of the 19th March 1906, was finally upheld by 
this Court in S«ond Appeal on the 6th of May 1908*. - > • 
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The defendant has in this Second Appeal which he filed on 
the 3rd of November 1906, again raised the question regarding 
the transfer of the plots and contended that the Eevenue Courts 
should have read the entries in the village records subject to the 
Civil Court’s decree. 

It was at first thought that the decision of the question here 
raised turned upon the interpretation which should be put upon 
clause (3) of section 201 of Local Act No. II of 1901. That 
clause has been differently interpreted by learned Judges of this 
Oourt— see Djl Kunwar v. Udai Ram and others (1), Dhanha 
V. TJmrao Singh (2), and Banwari Lai and another v. Niadar 
(3), But in my opinion whichever of these two interpretations 
be put upon clause (3) of section 201, it matters little so far as 
this appeal is concerned. Before the Assistant Collector made 
his return to the District Judge on the 24th of March 1906, he 
had before him in Court and on the file of the record the judg- 
ment inter partes of a Court of competent jurisdiction to the 
effect that the plaintiff had no proprietary right to the plots 
mentioned in the written statement of the defendant. 

The concluding words of section 201 of the Local Act No. II 
of 1901 in clear terms reserves the right of any person to establish 
by suit in the Civil Court that the plaintiff who has instituted a 
suit under the provisions of Chapter XI of Act No. II of 1901 
(and the plaintiff in the case was so suing) had not the proprie- 
tary rights he claimed to have, at any rate in the whole as he 
claimed it. 

W^e have already in the case of Durga Shanher v. Gur 
Oharan and another (4) held ‘‘that when as between parties to 
the revenue suit, a Civil Court of competent jurisdiction has 
decided the title to the property adversely to the plaintiff, who 
f-laima profits, the Revenue Court is not competent to ignore that 
decision.” 

Tor these reasons I would reverse the decree of the District 
Judge, on this preliminary point and remand the case under order 
XLI,rnle 23, with directions to re-admit the appeal under its ori- 
ginal number in the register and to proceed to determine it on its 
merits.’ Under ihe circumstances costs should abideithe result. 

(1) (1906) 1. 14 B., 529 AU., 148. (3} (1907) I. L. E„ 29 AD., 158. 

.(2){i407)I;h;B„ 30AU.,58. (4) Weekly Notes 1908, p, L 
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concur in the judgment of my learned collea- 
in the order proposed by him and have nothing to add, 
J. — I also concur. 

HE CoxjET. — The decree of the District Judge on the 
ary point is reversed and the case remanded under 
LI^ rale 23 of the Code of Civil Procedure (Act V of 
fch directions to re»admit the appeal under its original 
in the register and to proceed to determine it on the 
Costs will abide the result. 

Appeal decreed and cause remanded. 
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Before Mr. JmUoe Sir Q-eorge Kmx, Mr. JmHce Aihnan^and Mr, Justice 

Griffin, 

GOBINBI (PiiAiNTXPE’) V, SAHEB BAM and anotheb (Defendants), * 

Act f Local J ATo. II of 190X fAgra Tenancy ActJ, section 201 (3J-^Tre* 
sumption-^Q,uestion of title decided hg Civil Court — Subsequent suit 
foT'groflts by recorded eo-sJiarers, 

When a Civil Court of competent jurisdiction has decided a claim to pro- 
perty, and this has been followed by a wrong entry in the revenue papers, held 
that in a subsequent suit for profits the claim must be in proportion to the share 
obtained under the Civil Court decree and no presumption arises under section 
201 of the Agra Tenancy Act, 

The facts of this case are as follows : — 

The plaintiff in 1901 obtained certain shares in immovable 
properuy under a decree of the Munsil of Hafchras. She applied 
for entry of her name in the revenue papers but owing to some 
error her name was recorded in respect of a larerer share than 
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The appeal was referred to the Full Bench on the reconimen- 

datlon of Eiohaeds and Gbipeih, JJ. 

Dr. Satish Chandra Banerji, for the appellant, submitted 
that the plaintiff’s name was entered in respect of a half share 
by a competent Kevenue Court after a consideration of the 
decree of the Civil Court and the objections preferred by the 
present defendants. The latter submitted to the order of the 
Assistant Collector, which became final. That order could not 
now be treated as a nullity, and the Revenue Court under section 
201 (8), Agra Tenancy Act, was bound to give effect to the mu- 
tation of names carried out in pur suance of that order. 

Section 201, Tenancy Act, provides for two classes of cases, 
namely, (1) where the name of the plaintiff is not recorded and (2) 
where the name is recorded in the Revenue papers. Where, the 
plaintiff’s name has already been put upon the record by the 
Revenue Court, in a subsequent suit before the same court, it is 
not called upon to embark upon a further enquiry, but is entitled to 
act upon the entry as conclusive for its purposes. Sections 44 and 
67 of the Land Revenue Act show that there is a rebuttable 
presumption in favour of the truth of entries in Revenue papers, 
and if the legislature intended no higher presumption than that 
provided for in those sections, it was not necessary to enact 
section 201 (3), Tenancy Act. The words “ shall presume ” 
were not terms of art or technical words known to the common 
law of England or elsewhere. Taylor, for instance, in part I, 
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, See Bvtdge v. Andrews (1)^ Umaehnrn v. Ajadannissa^ (2) 
y. JTon (3). Where the legislature had intended only g 
rebuttable presumption in the Tenancy or the Land Eevenue Acts, 
it had Been careful to qualify the words shall presume by 
other words like until the contrary is shown [section 35, 108 
(2), Act II of 1901], In section 9 of that Act the words ^^con*^ 
elusive proof had been used, but the entry in that case was 
conclusive for all courts and no right of civil suit in favour of any 
party had been reserved. The plaintiff who had succeeded in 
getting his name recorded in Eevenue registers should not be 
placed in a worse position than one who had failed to do so, as he 
clearly would be if the Revenue Court had power to determine the 
question of title adversely to him and he had no right to obtain 
an adjudication from the Civil Court, The object of the legis- 
lature was that Revenue officers should prepare the record of 
rights with, care and abide by the same, and it was only if they 
did so that multiplicity of actions could be pi'evented. 

He referred to DU Kunwar y. Udai Ram (4), Banwari Lai 
y. Niadar (5), Dhanha v. Umrao Singh (6), Nim Ali y. Govind 
Ram (7), Bachan Singh y, Karan Singh (8). 

Munshi Qnlmri Lal^ for the respondents, submitted that 
there was a clear decree of the Civil Court deciding that the 
plaintiff was entitled to a definite share. This decree had become 
final and should be given effect to. Sections 199, 201, 202, 
Tenancy Act, show that the policy of the legislature was that 
questions of title were to be decided by the Civil Court and that 
decision was to bind the Revenue Court. Why should the parties 
here be referred again to the Civil Court ? He submitted that 
the legislature did not mean a conclusive presumption by the 
words shall presume in section 201, Tenancy Act, Wherever 
the legislature meant a conclusive presumption, it used words like 
conclusive evidence."' He referred to Criminal Procedure 
Code (Act No. V of 1893), section 7 * Laud Acquisition Act (I 
of 1894), section 6 ; and the Criminal Tribes Registration Act 
(XXVII of 1871), section 6. In no other Act the words 

(1) (1878) li. B., 3 a P. B., 51, 521. (5) (1906) 1. L. B., 29 All, 158. 

(2) (1885) I. L. K., 12 Calc., 430. (6) (1907) 4 A. X B., 166 ; s. 0. on 

, appeal, I. Ij, B., 30 AH., 58* y-. 

(3) (1899) I. Jj, B., 21 AH., 391, 396. (7) Weekly ISfotes, for 1908, p. 187n» . . 

'^(4) (1906)^1 Xi, B., 29 AH.,X4S, ■ . (8) (1908) 5 ^A, 
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The following judgments were delivered ; 

Kisos, J.— The facts out of which this appeal arises are as 

follows : — 

The appellant Musammat Gobindi was plaintiff in the court 
of first instance. She bi’ought the suit out of which this appeal 
has arisen to recover Es, 397, principal and interest, on account 
of profits for the years 1310, 1 311 and 1312 Fasli. She alleged that 
her share in the village Lahra was half, and that the defendants 
respondents owned the other half. The respondents replied that 
she had not correctly given the extent of her share, that under an 
arbitration award which had been made a decree of com't, 73 bighas 
S biswas were given to her out of 89 bigha-^, 2 bis was, half of a 3 
biswas haqiat in Mvxta khewat Eo. 6 of nianza Lahra, Other 
matters were also urged iu reply. But we are not concerned 
witli those at present. The court of first instance held (hat the 
appellant’s share was half 3 biswas as recorded in the khewat, 
refused to go behind the recorded share, and decreed profils in 
her favour in proportion to this recorded share. The lower ap- 
peEate court refused to accept the entry in the khewat, held that 
it was an incorrect entry, that the appellant owned only 73 
bighas 3 biswas of land, and that on this footing was entitled to 
no profits. It accordingly set aside the decree of the lower court 
and disihissed lie plaintiff’s suit. "In.appe^ before as , it has 
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been urged that as the appellant is a recorded co-sharer of half of 
3 bisvra share, she is under section 201, clause (3) of the Tenancy 
Act of 1901, entitled to a decree for the full amount claimed by 
her, that the court below could not go into the question as to 
whether the plaintiff’s proprietary title was to be restricted to a 
lesser area than that recorded in the khewat. On this case com- 
ing before this court, it was at fir-t thought that the decision of 
the questions raised in the appeal turned upon the interpretation 
to be put upon clause (3), section 201, of the Local Act No. II 
of 1901, and as that clause had been differently interpreted by 
learned Judges in this court in jDii Jfttntoar v. Udai Ram ( 1 ), 
Banwciri Lai v. Nktdar (2), and Dhanka v. Umrao Singh (3), 
the learned Chief Justice directed that the appeal should be laid 
before a Full Bench of this Court. 

In view however of the fact that the estent of the proprietary 
rights of the appellant has been the subjeob of a decision by a 
Civil Court of competent jurisdiction, it seems to me that we need 
not in this ease consider and that we ought not to consider the 
interpetation to be placed upon clause (3), section 201, of Act No. 
II of 1901. I refer to the decree passed by the Munsif of Hiith- 
ras on the 8th of October 1901, in the suit brought by Musammat 
Gobindi against Saheb Ram and Birj Narain. That suit was re- 
ferred to arbitration, and on the 8th of October 1901, the award 
was made a decree of court — and out of 89 bighas, 2 biswa=, i.e, 
half of a 3 biswas hctgiatj hhatcii khewat No. 6 of mauza La ira, 
now in dispute, 73 b gh-s 3 biswas were given to Musammat Go- 
bindi and 15 biswas odd to Birj Narain. It was further added 
in the decree that Musammal: Gobindi must pay Government rev- 
enue for the full half share of 89 bighas 2 biswas. This was follow- 
ed upon the 19A of October 1901, by an application preseutel by 
Musammat Gjbiudi to the Revenue Court, for the enu-y of her 
name over 73 bighas 3 biswas haqial out of 89 bighas 2 biswa, of 
klmta Ishewat No. 6 of mauza Lahra. The Tahsildar who made an 
inquiry recommended to the subdi visional officer that Musam- 
mat Gobindi’s name should be entered as prayed for by her» 
The Assistant Collector acting upon this report on the 18 th of 
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November 1902, passed’au order to the effect that Musammat 
Gobiedi^s Bame be entered in the kiwwcct as recommended bj die 
Tahsildar. Owing to some error, however, Musammat Gobin- 
di’s name was entered in respect of 89 bighas odd. It lias thus 
been established by suit in Civil Court that Musammat Gobindi 
has only proprietary right over 73 bighas 3 biswas and not over 
half share in khata khmat No. 6 of mauza Lahra. Owing to 
this decision of the Civil Court which was long prior to the date 
on which the present suit was instituted out of which this appeal 
arises, there is nothing left for the court to presume. The view 
taken by the lower appellate court is a correct view and in my 
opinion this appeal should be dismissed with costs. 

Aikman, J. — I concur in the judgment of my learned col 
league and have nothing to add. 

Gbii’jpin, J. — I also concur. 

By th-e CotJET, — The appeal is dismissed ivith costs. 

Appeal dism issed. 
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The vakil for the applicant objecting to the report the 
Stamp Reporter the ease was referred to the Taxing Officer under 
section 5 of tho Court Fees Act for decision. He made the follow- 
ing reference to the Taxing Judge on November I2th, 1908; — 

“ The application is for the review of an order remanding a 
case under the provisions of section 566 of the Code of Civil Pro- 
cedure. The office report is to the eff ect that the fee as laid down 
by article 4, schedule I of the Court Fees Act, is payable. There 
is no question that the application was filed after the ninetieth 
day from the date of the High Court’s order. 

“ The learned vakil contends that this article does not apply 
as the application refers to an order and not to a judgment end- 
ing in a decree. 

“ I would refer to the heading of chapter XLVII of the Code 
of Civil Procedure where the expression “ Review of judgment ” 
is used. Further I would point out that while the words decree 
or order are used in section 623, the word judgment is used in 
article 4 of the Ist schedule to the Court Fees Act. I think it is 
clear that this article applies to the review of all judgments under 
section 623, whether the judgments of which review is sought is of 
the nature of an order, or ends in a decree. 1 know of no rule 
by which the term judgment is limited to mean a judgment which 
ends in a decree. 

“ The learned vakil also argues that should his first contention 
be overruled, then article 6 of the 1st schedule and not article 4, 
is the proper article under which to levy the fee. In support of 
this contention he advances no argument and I think it is untenable. 

“ Lastly, he argues that as the review assails only part of the 
order, only a proportionate fee should be levied. He has omitted 
to show what this proportion should be, and as far as I can judge 
from reading the application for revi ew it would be impossible tb 
do so. Another case in which a question similar to this has 
arisen is at present before the Honourable Taxing Judge 
for decision : therefore I direct this to be also laid before him.^’ 

On 23rd November 1908, the Taxing Officer made the follow* 
ing further reference 

‘‘ I find I was under a misapprehension when I made my 
note as to the applicability of articles 4 and 5 of the 1st schedule, 
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1909 I would add that if the days spent in obtaining a copy be exciuaea 
the application for review was filed before the ninetieth day from 
the date of the judgment. But this does not asdst the argu- 
MUlohahk ment of the learned vakil as in In re Kota reported in I. L. 

9 Mad., 134, and in i/ie mater 0/ Doorgi Prosunno Ohose, 
reported in 9 Oulc., L. R., p. 479, the view taken is dead against 
his contention. I therefore think that the full fee is leviable. 

Lala Qirdhari Lai, for the appellant. 

Aikman, J.— Thisis a reference by the Taxing Officer, under 
section 6 of the Court Fees Act. In Execution Second Appeal 
No. 1143 of 1907 a Bench of this Court referred certain issues for 
trial by the court below. An application was presented by the 
anpellanfc in that case for a I’eview of the interlocutory order 
referring these issues. The application was presented on a court- 
fee stamp of Rs. 2. The official charged with the duty of check- 
ing the court- fee reported that the application was insufficiently 
stamped on the ground that the proper court-fee on the applica- 
tion was the fee leviable on the memorandum of appeal. The 
Taxing Officer accepted this view, but considering the question to 
be one of general importance, made a reference regarding it under 
section 5. It is no doubt true that the application is an application 
fora review of judgment and that judgment is defined as mean- 
ing the statement given by the judge of the grounds of a decree 
or order. But in my opinion neither article 4 nor article 5 of 
schedule I of the Court Fees Act refers to an interlocutory order. 
I think it is clear from the language of these arLieles that they 
deal with judgments ending in a decree. I am of opinion there- 
fore that the application was properly stamped. The learned 
vakil for the applicant has referred me to a case in the Bombay 
High Court iu which a similar view was expressed by thelearned 
Chief Justice on reference under section 5 of the Court Fees Act. 

; This is to be found at p. 383 of the Printed judgments of the 
Bombay High Court for 1892. I concur with the view there 
' taken. This is my answer to the reference. 
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BAJI LAL (appellant) GOBARDHAN SINGH and othees (eespondents.)* 
Act Wo, VII O/1870 f Court Fees Act), section Bisection 7, clams iW-^Fe- 
ference— Court fee -^Foreclosure suit — Flaintijf ordered to discharge prior 
mortgage — Validity of mortgage challenged in appeal-^ Ad valorem fee. 

In a suit for foreclosure a decree was passed in favour of the pla:nti££ condi- 
tionally on his redeeming a prior mortgage on payment of Rs. 5,914-6-5. The 
plaintifiE appealed assailing the validity of the prior mortgage and stamped his 
memorandum of appeal with an ad valorem court fee on the amount of the prin- 
cipal smn of money secured by the prior mortgage. Held that the proper 
amount of court fee payable was an ad valorem court fee on the amount which 
the plaintiff had been ordered to pay to the prior mortgagee, Wepal Fai v. Heli 
Frasad (1) and Jhanda Mai v, JELimmat (2) followed. 

This was a reference under section 5 of the Court Fees Act 
by the Taxing officer to the Taxing Judge. A memorandum of 
appeal having been presented for stamp report the Stamp 
Eeporter made the following report 

This is an appeal against the decree dated the 13th July 1908, 
passed upon a review of judgment on the application of Ganga 
Baksh Singh a respondent. The sole question in this appeal is as 
to whether the plaintiff appellant is liable to pay the amount 
found due under the deed, dated the I5th July 1892, namely, Ks 
5,941-6-5. This being so according to the ruling in Nepal Rai 
V. Debi Prasad (1) this appeal should be valued at the last men- 
tioned amount and afee of Ks. 315 paid on the same. Eupees 61- 
8-0 having been paid, there is thereforea deficiency of Es, 263-8 
to be made good by the plaintiff appellant on this memorandum 
of appeal Relief prayed for is stated. 

Munshi Gulzari Lal^ for the appellant, took exception to 
the above report as below : 

. In the above case the office report is to the effect that there 
is a deficiency of court fee to the extent of Es. 263-8-0 dueirom 
the appellant on the memorandum of appeal filed in this Hon’ble 
Court. I beg to submit that the report overlooks the fact that the 
first two grounds of appeal question the validity of the mortgage 
which the appellant has been ordered to redeem and the sole 
question is not as to the amount to be paid for redemption. The 


^‘Stamp Reference in review of judgment in first appeal No. 291 of 1901. 

(1) Weekly Notes, 1905, p. 40. (2) tJareported judgment of Bar 3,^/ 

■ , , ^ ^ ^ dated 15 tb. Janua^ 1900% , 
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ruling in Weekly Notes, 1906, page 40, has no application as the 
grounds raised in that case were only concerned with a portion 
of the sum payable for redemption and there was no question as 
to right of redemption. Here the appellant as puisne mortgagee 
questions both his liability to redeem as welt as the amount he 
has to pay for redemption. The principle applicable is that 
applied to pre-emption cases and laid down in I. L. E., 6 All., 
488, which by analogy would apply to redemption cases as well. 
Under section 7, clause ix, of the Court 1 ees Act, the principal 
amount secured by a mortgage is the sum on which court fee 
is to be calculated. Court fee can be calculated on the amount of 
the mortgage money payable for redemption only when there is no 
question as to the right or liability to redeem. Please see I. L. 
E., 13, AIL, 94 ; I. L. E., 27, All., 559.” 

The stamp reporter again put up the following report : — 

“ The learned vakil for the plaintiff appellant objects to the 
correctness of the office report. I beg to refer the case under 
section 6 of Act YII of 1870, for the decision of the Taxing 
Officer, 

“ The facts so far as they are material for the purposes of this 
reference are as follows 

The plaintiff Bajilal who is appellant here brought the suit 
which gave rise to this appeal in the Court of the Subordinate 
Judge of Cawnpore for foreclosure under a mortgage, dated the 
loth November, 1894, executed by Gobardhan Singh in his fa- 
vour in lieu of Es. 1,300. He alleged further that at the time 
of the mortgage he had been given to understand that the pro- 
perty mortgaged to him was free from incumbrances j that he 
subsequently found that the mortgagor had executed a mortgage- 
deed in respect of some of the properties in dispute in favour of 
one Mora Singh for Es. 138 ; that the latter sold it to Ganga 
Baksh Singh ; that the mortgage-deed complained of was a 
fictitions transaction, and that no consideration passed for the 
?^me. The defendant Ganga Baksh Singh contested the suit on 
the ground that the mortgage held by him was real and that the 
plaintiff was bound to pay him Es, 10,763-16-2 on that account. 
On the trial of the suit the court beloyr found that the mort- 
gage held by Ganga Baksh Singh was real. As to the amount 
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the parties stated that a sum of Es. 2,357-1-6 was due thereunder. 
The court below passed a decree in plaintiff’s favour for fore- 
closure of the property other than that covered by GangaBaksh 
Singh’s mortgage and as regards the latter it orlered that the 
plaintiff on paying Es. 2,357-1-6 to Ganga Baksh Singh would 
be entitled to take by foreclosure the properties covered by both 
his and Gangs Baksh’s mortgage. Later on, Ganga Bakhsh Singh 
applied to the court below under section 623, Civil Procedure 
Code, for review of judgment as regards the amount due under 
Ms mortgage and the court granting the review amended its 
judgment and awarded to Ganga Bakhsh Singh Es. 5, 941-6-6 
instead of Rs. 2,357-1-6. The plaintiff now appeals to this 
Honourable Court as regards the mortgage, dated the 15th July, 
1892, held by Ganga Baksh Singli. Having regard to the grounds 
taken in this Court it seems to me that the sole object of the 
plaintiff is to get a decree for foraelosure of the entire property 
mortgaged to him free from the liability imposed by the decree 
appealed against on paying the mortgage money due on Ganga 
Baksh Singh’s mortgage. 

“The case in Bhawani Pr-asad v. Kutub-un-msa Bihi (1), 
cited by the appellant has absolutely no bearing on the present ease. 
That was a case as to future interest the amount whereof was not 
known at the time the appeal was filed and their Lordships held 
that a fee of Rs. 10 was sufficient under article 17, clause vi. The 
cases of Hafiz Ahmad v. Sohha Bam (2) and Pirbhu Narain 
Singh r. Sita Bam (3j do not also apply, the former was a 
pre-emption case and the latter has been dissented fromi by the 
A llahabad a,ud Madras Courts. The objection of the plaintiff 
appellant might have some force, had the question at issue in the 
appeal related to the validity or otlierwise of the mortgage sued 
upon. But that is not the ease here. The prior mortgagee says 
“ my mortgage is real, let me have my money and you may fore- 
close the property mortgaged to me as well.” The Court allows 
this plea and directs the plaintiff’ to pay up the amount due on the 
prior mortgage and he gets a decree for foreclosure on his mort- 
gage. I submit that the law laid down in Nepal Bai v. Deby: 

. (1) [1905J I L, B., 27 All, 6^9, (2) [1884] ,L Ii. B.* 6 AB. MB. ' 

• / ^ : (3) [1890] 13All»91 
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FmwS (1) applies bare. Tie ratio decidendi in that caeo was 

that where in aa appeal i" »»« the present the ^ne of 
the subieet-matler in dispnte, was aseertarnable sectton 1, olame 
i,, of the Act did not apply and an ad eonrt fee 

was chargeable on the memorandum of appeab Now, m e 
present ca«t the plaintiff appellant has been ordered to pay 
Bs 5 941-6-5 to Ganga Baksh Siogh on account of the priormoit- 
gage as a condition precedent to the plaintiff’s getting a decree 
for foreclosure of the entire property mortgaged. The plaintitt 
wants to avoid the payment of this sum, no matter on what 
ground. That being so, I submit that ad valorem fee should be 
paid on the memorandum of appeal. Lastly, if the analogy of 
the case in Hafiz Ahmad v. Sobha Bam (2) cited by tbe plaintiff 
appellant is applicable to this case, then the appellant should pay 
court fee on the principal amount of the mortgage sued upon, 
viz., on Rs. 1,300, and not on the principal amount of another 
mortgage, the validity of which he impeaches. 

« j beg to submit for your consideration the decision of the 
Honourable Taxing Judge in (i) Jhandu Mai’s case and (ii) 
F.A. 22 of 1907, which though not on all fours with the present 
case may throw some light on the point involved in the present 
reference.” 

The Taxing Ofacer made the following reference to the 
Taxing Judge: — 

For the decision of the point of taxing law arising in this case 
it is unnecessary for me to go into the facts further than to 
mention that the appellant sued for foreclosure of a mortgage. 
He was granted his decree subject to his paying off a ^rior mort - 
gagee. The sum he was ordered to pay amounts to Rs. 6,941“6"*6. 
In the first instance this sum was fixed^ at Rs. 2,867-1-6. 
But on review of judgment it was increased to the larger sum. 
In the appeal the validity of the prior mortgage is assailed. 
Grounds of appeal 5, 6 and 7 also raise question as to the amount 
payable should the mortgage be deemed valid. The reply of 
the learned counsel for the appellant also shows that he is attack- 
ing the decree of the lower appellate court on both these points. 

^1) Weakly Note, t905, p. , 40. (2) [1884) I, L. B., 6 AU., 488. 
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There have been several decisions on questions similar to the pre- 
sent onej in the present case the question presents itself in a 
somewhat diSerent form. It is clearly settled by the decision in 
Nepal Rai v. Debt Prasad and others (1) that where the ques- 
tion in appeal merely refers to the amount which a mortgagee 
in a suit for foreclosure has to pay before he can be permitted 
to foreclose; the appeal must be stamped ad valorem with 
reference to this amount. On the other hand, if the appeal only 
raises the question of the Viilidity of the mortgage and does not go 
on to contest the correctness of the sum found to be due under the 
impugned mortgage by the lower court in case the High Court held 
the mortgage to be valid; i. e., if the appellant has only one string 
instead of two to his bow, it would appear from the reasoning in 
Pirhhvb Narain v. Sita Mam (2) that the stamp should be calcu* 
lated on the principal money covered by the mortgage. Thirdly 
if the appellant both impugns the mortgage and is prepared; if 
he is defeated on that point, also to contest the correctness of 
the am ount ordered to be paid, the question arises, whether he is 
to pay court fees calculated on the amount decreed by the lower 
court or on the amount secured by the mortgage. As far as I am 
aware there is no decision directly dealing with the question. In 
Hafiz Ahmad v. SobhaMam (8) it was held that where an ap- 
peal is preferred in a suit for pre-emption on the ground that the 
right to pre-empt has or has not been established as the case 
maybe, no matter what other pleas may be taken, the value of 
the subject-matter in dispute for the purposes of the Court Fees 
Act must be determined as in terms provided in article vi of 
section 7 of the Act. But when the question in appeal relates 
solely to the amount to be paid by the pre-emptor, then we think 
it should be calculated ad valorem etc.^^ If the analogy of this 
decision be applied to the present case, it w^ould appear that the 
court fee should be calculated as laid down in section 7, article 
ix, of the Actt But I would point out that the result of that 
would be that an appellant by inserting in his memorandum of 
appeal a ground as to the validity of the mortgage, which possibly 

he might seriously intend to press, would get his appeal on a 
“ ' ' '■■■:. . 

- Weekly Notes, 1905, p 40. (9) (1890) I. L, K., 13 All.. 94. ' ' 

, (3) {1684)I.Ii.B.,6AU.,488. . ^ ^ ' ^ , 
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lower court fee than he would had he confined himself to impugning 
the correctness of the amount found due under the mortgage. 
There is^ however, yet another consideration which, if I 
correctly understand the law laid dowB> affect all three cases put 
above and that is whether the provisions of section 7, article ix, 
can be applied to appeals at alL With regard to this 1 would 
refer to third paragraph of the ruling in the case of Nepal Hai 
y. Dehi Prasad (1). The language of this paragraph, especially 
the words This section is confined to a suit apparently, and not 
to any appeal seem to me to exclude all appeals from the scope 
of the section, and the words immediately following those quoted 
appear to lay down that the provisions of the first schedule apply 
in all cases, or at any rate in all cases of the nature now under 
consideration* Therefore even an appeal in W'hich the validity 
’ of the mortgage was the sole ground, would have to be stamped 
on the sum found ad valorem due under the mortgage and a 
fortiori an appeal such as the present one in which the amount 
duels also in question. As the point is an important one, I 
have the honour to refer it for decision. I would add that I am 
not quite clear how far the appellant is prepared to contest the 
correctness of the sum found due by the lowmr court. But from 
the 6th and 6th grounds of the memorandum it may be gathered 
that he will only ask that this sum be reduced from K,s. 6^941-6-5 
to Es. 2 , 367 - 1 - 6 . In that case the ad valorem fee wmiild be 
“^calculated on the difference between these two sums. 

The following order w^as passed by 

Aikhax, J,~The appellant Baji Lai sued to foreclose a 
mortgage. As a condition precedent to foreclosure, the court 
below held that the appellant %vas bound to redeem a prior 
mortgage by payment of a sum of Rs. 6,941-6-5. Baji Lai has 
appealed against this portion of the decree and the office reported 
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In a reference under section 5 in Jhandu Mai v. Himmat, 
second appeal of 1907, from the decree of the Additional Judge - “ 
of Meerut, the learned Judge who disposed of the reference 
said The appellant plaintiff seeks by this appeal to get rid of ^ 
a liability imposed on him by the decree under appeal to pay off 
Kalyan’s prior mortgage as a condition precedent to bringing 
the mortgaged property to sale ” and he held that the appellant 
must pay an ad valorem court-fee. I am unable to distinguish the 
principle therein laid down from that involved in the present case. 
My answer to the reference is that the oBice report is correct. 

I allow the appellant one month within , which to pay the 
deficient court-fee. 

APPELLATE ClVlL. 

j 

Se/m-e Mr. Justice Sir George Knoa and Mr. Justice Griffin. 

GHULAM HUSAIN and anoihek (DEPEimAHis) ®. MUHAMMAD HUSAIN 
(Plaiktive) and MUHAMMAD WALI and othbbs (Dependants.)* 

Act No. I of 1877 (Specific Selief Act), section. 4.%— Suit for possession before 
expiry of lease— NeeUratorydecree—No alteration in the nature of the suit. 

During the subsistence of a tenancy a third party dispossessed the plaintiff’s 
tenants. Ihe plaintiff sued the third party for possession. Seld ttot the suit 
for immediate possession was not maintainable in consequence of the existence 
of the outstanding lease. Beld that the plaintiff in such a case was entitled to • 
a declaration of title and this does not alter the nature of the suit. SUa Mam 
V, Ham Lai (1) followed. 

The facts of this case are as follows : 

The plaintiff's tenants were dispossessed by defendant No. 1 
and four others from a house. Thereupon the plaintiff instituted 
this suit for possession of the house. The defendants contended 
that as the house had been let out on a lease for a year which 
had nob expired, the plaintiff was not entitled to immediate 
possession. The Court of first instance (Munsif of Jfast Budaun) 
dismissed the suit sustaining the defendants’ plea. On appeal 
(District Judge of Shahjahanpur) the Mnnsif’s judgment was 
reversed. The defendant appealed to the High Court. 

Dr. TeJ Bahadur Sapru (for whom Munshi J$war Baran) for 
the appellan ts, contended that the plaintiff could not succeed in 

iFlrst Appeal Ho. lOrS of 1908 from an order of G. W t 

of Shahjahanpik,,aatea,the 9th of Jul/l908. fc‘eel,, District JvAs&wfr,. 

• .■ ■'(l)(1896)I.L.R.,lSAlL,4iO.': , 
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I suit for possession as he was not entitled to immediate posses 
don at the time he brought the suit. The lease had not expired 
it ihe time when the suit was instituted. He cited Qulzctr 
V. Kalyan Ghand (1), Davis v. Kasee Abdool Ha'md 
RamanadanCheUi y. Pulikutti Servai (3), 8Ua Bam v. Bam 
Lai (4), Jagannatka Gharry v. Bama Bayer (6). ^ 

Mr. Abdool Raoof, for the respondents, subm^itted that the 
plaintiff was entitled to maintain the suit. The ruling m 
Singh v. Kalyan Ghand, was not an authority on the 
point. Even if the plainti ff was not entitled to obtain possession, 
he had surely a right to a declaration of title under section 42 
of the Speeiac Eelief Act to protect his interest. He cited 
Salima Bibi v. Sheikh Muhammad (6), Bmnanadan v. Puh- 

kutti Servai, (3). _ , , , j i 

Munshi Iswar Saran, in reply submitted thau if a declara- 
tory decree be granted, it would change the nature of the 

suit. . 1- . • 

Kkox and Geifpix, JJ.-The subject-matter in dispute in 

this appeal is a house situated in Budaun. The plaintiff sued 

for possession but in his plaint added a further prayer that any 
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The learned vakil for the appellants relied upon (7. T. Davis 
V. Kaisiee Ahdool Earned (1), Mamanadan Ohetti v. PulUs- 
huUi Servai (2)* Wn think that this prayer is so far entitled 
to prevail that the plaintiff suit at the time he brought it, so far 
as it related to immediate possession, was not maintainable in 
consequence of the existence at the time of the outstanding lease 
in favour of Nazir Khan and Amin Khan. It is true that in the 
case of Eamanadan Ghetti v. Pidlikutti Servai (2) the Court 
refused to grant a declaration in plaintiff’s favour, but that was 
inconsequence of the special circumstances of that case. This 
Court in the case of Sita Bam v. Bam Lai (3) while upholding 
a plea that the plaintiff was not entitled to possession, so long as 
there was a tenant entitled to possession held further that the 
landlord in such a case had a right to a declaration under section 
42 of the Specific Eeliei Act. The learned vakil for the appellants 
contends that even this relief could not be given inasmuch as it 
would alter the nature of the suit. We do not agree with this. 
We allow the appeal so far as to amend the order of the District 
Judge into an order under Order XLI, Rule 23 of the present 
Code of Civil Procedure. Under that Rule we direct the case be 
remanded, that issues Nos. 1 and 2, as fixed in court of first ins- 
tance, be tried in the case now remanded and that the court pro- 
ceed to determine the suit; the evidence recorded during the 
Original trial shall, subject to all just exceptions, be evidence in 
the case after remand. If the Court find these issues in the 
plaintiff’s favour he should be granted a declaratory decree under 
section 42 of the Specific Relief Act. The costs of this appeal 
will follow the event. 

Appeal decreed and cause remanded, 

(1) (1837) 8 W. B., 55. (2) (189S) L L. B., 21 Mad., 288. 

(3) (1896) I. L. B., 18 All., 440. 
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Sefore S*V JoU Stanley. KnigU. OUef JusUoe and Mt'. Jnmee x.a j , 
dIbU V. HABKHIAL .hd akothb^ (P.™s.)* _ 

Fre-empHoa-Tillage dividedinto several malaU— M^gMs ofpe-emp mn , 
gi,en to co-sUrers vn tU village-MgU among ’^o-aiarers oftholce 

4 .agil-ul^a.. of a village gave a vigM of pre-emptao. o ^ 

a vatti, then to those in a maUl and lasUy, to those in the village. The vi g 

suh-aivided into several maUU and under the new arrangernont he thoHe were 
done away with. A share was sold in the thoTc so sub-divided and 5 “^’ 
ed by a 00-sharerin one of the old thoTcs. A co-sharer in one of the maUU oitUJc 
Jaroli sued for pre-emption. Seld that the vendee being a 00-sharer in the village 
the plaintiff had no preferential right of pre-emption inasmuch as the old 
and iholcs liad been done away with. Dalganjan Bingh v. Kalha Bmg% { ), 
distingnisbed. 

The facts of this case are as follows 

Mauza Basawar consisted of several tholes, one of which was 
thole Jaroli. Thok Jaroli had several fattis. -The plaintiff, the 
vendor and the vendee were all co-sharers in thok Jaroli, 
but not in the same patti. The wajib-nl-arz oi village as it 
stood in 1283 fasli, contained the following provisions as to pre- 

Dawa haq shaffa ka dm- surat intiqal haqiat Usi hissedar 
ke hazarie bai u-a rehn : awal Bhai Bhahja ^ haqiqi aw 
doem fhir Bhai Bhatija chaehazad shurkayan haqiat aur seom 
phir Mssedcur patti aw ehdharam phir hissedar thok aw 
panchwen phir malikan deh ka hoga; aw jo maliltan deh se 
koina lewetousko akhtiar hoga jislee hath chahey rehn wa bai 

kari.’^ , 

In 1305 thok Jaroli was perfectly partitioned mto^ several 

mahals, one of which was mahaV Harkhial and Dahpa. By 
this new arrangement the pre-empted property and the property 
of the plaintiff' fell in mahal Harkhial and Dalipa and that of 
the vendee in another mahal, known as mahal Ohandarsen. 
The new system did away with the pattis. No new wajib-ul- 
arz was prepared after the partition. The plaintiff brought 
this suit of pre-emption on the plea that he was a co-sharer 
witk the vendor in the same mahal, whereas the vendee 
wW 'a sttange?: to it. The defence was that the plaintiff 
had no ■ preferential rig ht, to pre-empt. Both the lower ooiirts 

Appeal Hp. 64 of 196S, tmder soction 10 of tbe Letters fatent . 
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allowed this contention relying on Qohind Ram v. Masih-ul-lah 
Khan (1) and dismissed the plaintiff^s suit. On appeal to the 
High Coiirtj Grtffin, J., reversed tlie decree of the courts below 
holding that the principle enunciated in Dalginjctn Singh and 
Kalka Singh (2j applied to the pre/ent ca^e. 

The defendant appealed. 

Babu Jogindrcc Nath Muherji^ for the appellant. 

Babu Benode Beharij for the respondent. 

StahleYj G. and Baheeji^ J« — This appeal arises out of a 
suit for pre-emption. The village in question formerly consisted 
of several thohs, one of which was thok Jaroli. Thole Jaroli 
consisted of several pattis. The property in dispute was situate 
in patti Khera of thoh Jaroli. In this thok the. plaintiff was 
a co-sharer. The wajih-ul^arz of the village gave a right of pre- 
emption to five classes of pre emptors. With the first two 
classes we are not concerned. Toe third class consists of share- 
holders in a patti^ the fourth, sharers in a thoh^ and the fifth 
share-holders in the village. In the year 1306 Fasli thok Jaroli 
was by perfect partition divided into several mahals one of which 
is mahal Harkhial and Dalipa. By the new arrangement the 
property sought to be pre-empted and the property of the plaintiff 
fell in mahal Harkhial and Dalipa. The defendant appellant is 
not a co-sharer in mahal Harkhial and Dalipa but is the owner 
of mahal Chandersea, one of ih% mahals of ihe old thokSBxolu 
It thus appears that by the new arrangement pattis and thoks 
have been done away wdth and the old thok Jaroli has been 
divided into several new mahals. Both the lower Courts held 
that in view of the new arrangement the plaintiff had no 
preferential right of pre-emption over the defendant appellant. 
On appeal the learned Judge of this Court, before whom tl\6 
appeal was heard, came to the conclusion that the case was gov* 
erned by fche ruling in tlie case of Dalganjan v. Kalka Singh (2). 
We are unable to agree in the view taken by the learned Judge. 
It appears to us that when the pattis and thoks into which the 
village was divided were done away w'lth, the. plaintilf could 
only claim pre-emption by virtue of hi^ being a shareholder in 
the village. The defendant vendee is also a share-holder in .the 
(1) (1899) L -L. E., 22 Ail., 1, (2) (1907) I, 29 A% 295 ■ • . 
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village and the plaintiff bas no preferential right over the de- 
fendant. If there had been a new VKijib-ihl-arz provision 
might have been made w’hereby preference would under the 
eircinn stances be given to tl:e plalntifF, but ir? this case no new 
wajih^nl-arz was prepared. Therefore the rights of the parties 
are governed bv the old w(ijih-ul- arz and in view of tlie fact 
that the old pattis and thoks have been done away with, 'we fail 
to see how the plaintiff has any preferential right of pre-emption 
over the defendant vendee. For these reasons w'6 allow the 
appeal, set aside the; decree of the learned Judge of this Court and 
restore the decree of the lower appellate Court. We give the 
defendant appellant the costs of this appeal. 

Ap 2 ^eal decreed. 
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^Before Sir John Stanley, Knight, Chief Justice, Mr. Justice Bane^fi and 
Mr. Justice Aihnan. 

SHEO KAEAN SIHG-H xsio anotheb (Dbfehuants), MAHAEAJA PABBHU 
NAEAIN SINGH (PLAi3sa:iFF.)* 

Landlord and tena7it— Fosse ssio7t without a Uase^-^Kaluliaf-- Suit for rent 
Lialility for compensation for use a7id occupation^ Lhnial of UaUlity^ 
Kstoppel. 

When certa'n persons entered into possession of property executing a regis- 
tered kahuliat and paid rent for sometime hub in a suit for rent i)]eacic.d that 
in the absence of a lease there was no contract of tenancy and rent could not bo 
recovered by suit, held that the suit might be treated as one for uso and occupa- 
tion and in view of the fact that the/lefenclanis entered into, and continued in 
possession they could not be heard to say that they were not liable for nee and 
occupation. 

This w^as a suit for arrears of rent on the lasis of a register- 
ed executed by the cltfendants. By tie kalmliat^ an 
annual rent of Es. 4^701 was reserved for the landlord and the 
term of the lease was nine j'ears. The defendants wmre let into 
possession of the property. No lease wms executed Ijy the I'dain- 
tiff. In the written statement w’hieh the defendan!s filed they 
admitted that rent had been f aid for rome time, but they raised 
the question that n mere wi: bent a lease did not con- 

stitute a ccntract. T!o court below decreed the suit. The 
defendants appealed to. the High Court. 

' . * First, Appeal No, 5 of ^1903 -from a decree of Shah Wahid AJam, Assistant 
Colieotor l-st class of Bofiares, dated the 30th September 1905, 
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Biibu LalU Mohan Banerji (for whom Babu Surendra Nath 
Sen) for tlieappellaiiu^ contended tliaj a kahuli tt was the counter- 
part of a lease and since there was no lease in the present case 
there could be no counterpart, A kahuliat showed only a unila- 
teral intention to be bound by ihe terms of a co tiact embodied 
in a lease. It was merely the agreement of a tenant to accept 
the tenancy and not the agreement of a landlord to lease the 
land, lie relied on Nand Lai v, Hanum in Das (1), Kashi Gir 
V. Jogendro Nath Ghose (2), Beni v. Puran (3)^ Sikundar y, 
Bahadur (4); Turof Sahib v. Esuf Sahib (5). 

In a suit for rent wdxere an alternaive lelief for compensa- 
tion had not been claimed no damages for use could be awarded. 
Raehhea Singh v. Npendra Okandra Singh (6). A valid trans- 
fer could only be created by a registered instrument— in this 
case a lease— and where a document ought to be in writing and 
registered; oral evidence was not admissible. Somu Quruhhal 
V. Banga mmal (7), 

The Hon^ble Pandit Sundav Lai (with whom Muushi Gokul 
Prasad)^ for the respondents; submitted that the execution of a 
lease was not the only way of creating a tenancy. A tenancy 
was created as soon as rent was paid and it was admitted in this 
case that rents had been paid for some time. Where there was 
an obligation; evidenced by a registered dociimenfe; in return for 
u:je of land; it could be enforcel. The tenancy was created by 
payment of rent and the document wa^ an evidence of the terms 
of the tena cy. 

StakleV; C.J.; Baxerji axd AikmaH; JJ.— lathe suit 
out of which this appealing arisen His Highness the Maharaja 
of Benares sued for arreais of rent; relying on a kabuliat, dated 
the 7th of December 1899; executed by the defendants and reg- 
istered on tho St’i of Deo unber 1899. By the kahuliat the rent 
reserved for the holding was an annual sum of Es. 4;701 and the 
term of the lease wai nine years. The defendants were let into 
possession of the property on the faith of the kahuliat. No lease 
was executed by the plaintiff. In nhe plaint the plaintiff sets 

(1) (1904) L L. R., 23 AU., 338. (4) (1905) 2 A. L. J, B., 208, 

(2) (1904) I. L. IK (-5) (i007) I. L. B,, 30 Mad., 822* ' 

U ' 1W4 X* U B.* 27 All, 190. (BJ (1899) 1. 14 . B.| m Ostfi m 
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out the terms of the kahuliat and says that in accordance with 
the agreement entered into therennder the ?;iim which he claimed 
was due* The defendants in their writien statement did nut 
deny that a tenancy subsisted between them and the plaintiff, but 
they raised various objections to portions of the claim. In a 
supplementary written staiementy Ijowever, they pleaded this 
defence, namely that a mere kabuliat without there being a 
lease is not sufficient to constitute a contract. Hence the suit, 
merely on the basis of the kahuliat^ is impropjer and not correct^^ 
We are not clear as to the meaning of this difference but we 
take it from the argument wdixch has been addressed to us that 
the defendants contend that by reason of the fact that a fatta or 
lease was not executed by the plaintiff, he cannot recover any 
rent in respect of the use and occupation of Lis land by the def- 
endants. The Court below held that the defendants executed 
the IcabuUat in favour of the plaintiff and had ih registered and 
that they came in possession under it and that consequently the 
execution of the lease was not necessary in order to entiile the 
plaintiff to maintaiu the suit. Vfe think that the claim of the 
plaintiff may be treated as one for compensation for the use 
and occupation of the land and in view of the fact that the de- 
fendants entered into and have continiied in occupation of the 
land, with the plaintiff's consent, they undertaking to pay rent 
therefor, they cannot be heard now to say that they are 
not liable for rent for use and occupation. They certainly 
cannot be treated as trespassers and it is admitted that they 
heretofore have paid rent to the plaintiff in respect of their 
occupation of the land iu questi'.n. It is not their case that they 
are trespassers. Under these circumstances fail to discover 
on \yhat ground they can resist the plaintiff's claim to recover 
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patta does not create a valid lease of immoveable property. As 
to this we express no opinion inasmuch as we find that under the 
circumstances the plain. ifl‘ is clearly entitled to recover com- 
pensation for use aud occu!)alion. 

In view of the fact that the defendants lave been in occupa- 
tion of the land with the consent <1 the plaintiff^ and of the fact 
that the rent was fi-xed by the kubuliat which has been given in 
evidence, we think there is no force in the fiist ground of 
appeal. The learned vakil for the appellants has abandoned the 
the second, third aud fourth grounds of appeal. We therefore 
dismiss the appeal but we think (hat having regard to the fact 
that the plaintiff has neglected to take tlie jireeaution of execut- 
ing, in favour of his lessees, a proper lea e, he is not entitled to 
any consideration in the matter of costs. We therefore allow 
no costs to either party. 

We express no opinion as to the correctness of the rulings 
which were relied upon by the learned vakil for the appellants, 
namely iu the eases of Nand Lai v. Hanuman Das (1), Kashiv 
Oir Y. Jogendro Nath Cfhoae { 2 j,B 2 ni v. Fwmn Dass (3), and 
Twrof Sahib v. Esuf Sahib (4). ■ 

Appeal d ismissed: 

APPELLATE CIVIL. 

Before Mi\ Justice Sir George Knox and Mr. Justice Griffin. 

CHHAKAURI KHAN (Pljliktifp) d, PIR BAKHSH KHAN and anotheSi 
, (Defendants),^ 

Aot {Local) No. Ill (j/1901 {Land Benenue sections 39, [210, 211 — Act 

{Local) No. II of 1^01 {Agra Tenancy Ac4), section l^^-^Oode of Civil 

Broeedure (Act XIF 0/1882), section SlOA — Ap^peal Jurisdiction. 

Two decrees were obtained in the Revenue Court, one was for costs resulting 
in proceedings under section 39 of the Land Revenue Act, and tlie other was 
passed under section 159 of the Agra Tenancy Act. The decrees were consolidated 
and one sale was held on account of both of them. The judgment-debtor applied 
to the Assistant Collector, offering to pay in the sum decreed iinder section 310A 
of the Code of Civil Procedure, 1832. The application was rejected by the Assis* 
tant Collector, and the auctioii-purcliaser obtained formal possession over the 

* Hirst Appeal No. 110 of 1907 from an order of Srish Chandra Bose, District 
Judge of G-haaipur, dated the 5th of September 1907, 
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(1) (1901) I. L. R„ 21 All., 393. 

(2) (1904) IiL,Rn527AIi., 133. 


(3) (1004) L L. R., 27 All. 190. 
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house sola. On appeal by the judgment-debtor the OoUeetor set aside the order 
of the Assistant Collector and extended the lime for payment. The money was 
paid in and the sale set aside. The Board of Keyenue rojectect the application 
for revision made by the auction-purchaser, who thereupon 1 rought a suit for 
confirmation of tho sale in the Oivil Court. 

Seldi that whether the sale was held under Act Ho, HI oC 1901 in which case 
appeals from orders passed in execution would lie to the Collector, Commis- 
sioner and the Board of Keveiiue under suctions i>i0 and 211, or the order 
• passed on the apifiication under section 3lOA was one passed under Act Ho. II 
of 1901, the Civil Courts had no jurisdiction to entertain any question relating 
to it. Whether or not an appeal lay to the Collecto^jnsrom the orders of the Assis- 
tant Collector, the Board undoubtedly had the power of revision. 

The fads of this case are fully set out ia the judgment of 
their lordships. 

Babu Bital Prasad Ghosh, for the appellant. 

Munshi Qovind Prasad, for the respondents. 

Khox ASH Grifein, JJ.— This appeal has been brought by 
Cuhakaiiri Khan who purchased at a sale in execution of two 
Bevenue CoLU't decrees the house of the judgment-debtor defen- 
dant. One decree was for costs resulting in proceedings under 
section 39 of Act No. Ill of 1901. The other was a decree passed 
under Act II of 1901, section 159. Apparently the two decrees 
were consolidated and one sale held on account of both decrees 
so consolidated. 

The judgment-debtor applied to the Assis'^atit Collector offer- 
ing to pay in the sum decreed in accordance with the provisions 
of section 310A of the Code of Civil Procedure as made appli- 
cable to Rent Courts, The Assislaut Collector of the second 
class rejected his application and there is no doubt that be did so 
wrongly. Chhakauri Khan then got a sole certificate in his 
favour and obtained formal possession over the house on the 6th 
November 1905. 

• The judgment-debtor appeals i to the Collector who set aside 
the order of the Court below and granted the judgment-debtor 
ten days further within which to pay the decree money together 
with the penalty. The money was paid in within ton days, 
and the sale set aside. The present appellant then applied to the 
Board, of Revenue for revision of the Collector’s order and Kis' 
application was dismissed, He then instituted ths suit out -of 
wMtjh this appeal Ims ■ stidaen. In it be asks that the deeiiioa 
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of the Collector and bbat of tlie Board of Revenue above mentioned 
be set aside as being ibltni vires aod contrary to law and that a 
declaration may be given in his favour for maintenance of posses- 
sion over the house purchased. The Court of first instance held 
that section 3I0A applied fo the case, that the Assistant Collec- 
tor had jurisdiction to en’ertain the application and although he 
decided it wrongly and in such a way as to result in a substantial 
injustice to the judgment-debtor no appeal lay from that order. 
He took the view that orders of the Collector and the Board 
of Revenue were ultra vires^ that the sale having been confirmed 
by the Assistant Collector, and his order being final, Chhak- 
auri Khan was entitled to possession. The lower appellate Court 


took the view that the order of the Assistant Collector under 


•Pir^Bakhsh 


section 310A was appealable and setting aside the decree of the 
Muosif remanded the case under section 502 for trial on the 
meiiis. 

In appeal before us it is contended that section oIOA of the 
Code of Civil Procedure does not apply to the sale inasmuch as 
it was held in joint execution of two decrees, one passed under 
Act No, II of 1901 and the other under Act No. Ill of 1901. 

The learned vakil for the appellant allowed that the section 
might apply in execution of a decree passed under Act No. II of 
1901, but this being a sale in joint execution of two decrees, 
one under Act No. II of 1901 and the other under Act No. Ill 
- of 1901, it could not be said under w'hich of the two Acts the sale 
was held. 

We do not think we need enter into the question under which 
of the two Acts the sale w^as held. If it were held under Act No. 
Ill of 1901 the appeals from orders passed in execution would 
lie to the Collector, Comniissioner and the Board of Revenue 
sections 210, 2 11 of Act No. Ill of 1901), and the orders 
parsed by iho Collector and the Board of Revenue would be 
clearly within their jurisdiction. If, on the other hand, the 
order pa'“Sed on the application under section 310A was an 
order passed under Act No. II of 1901 it appears to us that the 
Civil Court would have no jurisdiction to entertain any question 
relating to it. Whetlier or not an appeal lay to the Collector 
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undoubtedly had the power of revision. The appellant did apply 
to the Board and got froni tho Board of Eevenue the order of 
whiuh he Gorojdains. With that order the Civd Conru is forbidden 
to inte.-fere under section iG7 of Act No. II of 1901. 

This is certainly a matter in which t’le Board of Revenue could 
take cognizance of the disputes between the parlies and no Court 
other than the Court of Revenue could take cc'grikance. The 
appeal fails and is dismissed with costs, 

Ap2yecildi8mi8BecL 


Oh HISAUEX 


1909 

January 23 


Before Sir John Stanley ^ Knight^ Chief Justice and Mr, Justice 
Karamai Musain, 

HARI SINGrH AND OTHERS (PDAINTIFES) r, SHEB SINGH AND ANOTHER 
(Defendants.)* 

Code of Civil Brocedtire (Act No. XIV of 18820, section B 17-- when applica- 
ble— Purchase made by a memho.r of joint Sindu family — Plea that 

purchase was mide on behalf o f family. 

When property is purchased at a Court sale in the name of one of the mem- 
bers of a Hindu family which is alleged to he a joint family and it is alleged that 
the purchase was made on behalf of the family, held that section 317 of the Code 
of Oivil Procedure. 1882, has no application to such a case. The object of section 
317 is to check henami purchases. 

The facts of this case are fully set out in the judgment of 
their lordships. 

The Hon’ble Pandit Sunder Lai and Pandit if Lai Nehru 
for appellants. 

Dr. Tej Bahadur Saprn, Mim^^hi Gokul Prasad and Babu 
Surendra Nath Sen for respondents. 

STANLEY; CJ.; and KabamatHtoain, J.— The suit out of 
which this appeal has arisen was brought by the plaintiffs appellants 
for possession of a house. The plaintiffs impleaded in the suit two 
brothers namely Sher Singh and Parfcab Singh, claiming title to 
the house under a sale-deed executed on the 28th of April 1896| 
by Shor Singh alone purporting to act oo behalf of himself and 
Partab Singh. Partab Singh filed a defence to the effect tliat he 
alone was the owner of tho hou=e under a pju chase made by him 
and that ho did not authorise his brother Sh er Singh to execute the 
sale-deed in favour of the plaintiffs on his behalf. The suit was 


* Second Appeal No. 14:88 of 19o7 from a decree of W. F. Kir ton, Additional 
Judge of Moradabad, dated the 18th of July 1907 confirming a decree of Mata 
Brasad, Subordinate Judge of Moradabad, dated the 21st of Novomber 1899, 
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dismissed in the Court of first instance, whereupon an appeal was 
filed but daring the pendency of the appeal Partab Singh died 
childless, leaving a widow, namely the defendant respondeat 
Musammat Misri, Musammat Misri was not brought upon the 
record within the period of six months allowed by law for that 
purpose and after the expiration of this period she applied to the 
learned Additional Judge, before whom the appeal was pending 
for an order declaring that the appeal had abated. This applica- 
tion was made on the 15th of August 1901. The answer to her 
application was that Sher Singh and Partab Singh formed a 
joint family and there was no necessity, in view of this fact, to 
bring Musammat Misri on the record, inasmuch as any interest 
winch Partab Singh had, survived to his brother Sher Singh. 
Upon this application an order was passed on the 30th of Sep- 
tember 1901, the particulars of which it is unnecessary at length 
to state. Suffice it to say the Court remanded the case to the 
Court of first instance with directions to that Court to take fresh 
evidence under sections 589 and 570 of the Code of Civil Pro- 
cedure. Act XIV of 1882. Before this order was complied 
with the plaintiffs and Sher Singh agreed to refer their disputes 
to arbitration and these disputes were accordingly so referred and 
an award has been passed. Musammat Misri, the widow of 
Partab Singh was no party to this reference and is therefore 
clearly not bound by it. An award was made according to 
which the plaintiffs’ claim for recovery of the house in dispute 
was allowed. Musammat Misri then came forward and applied 
that the award should be declared not to be binding upon her 
and that the suit should be disposed of. The award was then 
set aside on the 14th of December 1905. The case then came 
up for bearing on the 6th of February 1905, when Sher Singh 
without consulting Musammat Misri, refused to put in any 
evidence and ultimately the appeal was dismissed for want of 
prosecution. Then on appeal to the High Court the appeal was 
restored and directed to be heard on its merits and accordingly 
came before the learned Additional Judge from whose decision 
this appeal has been preferred, 

Upon the important question in the case as to whether the 
house in dispute was owned by Partab Singh alone or by him and 

88 ■ ' ■' 
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Sher Singb jointly, thelearned Judge came to the conclusion that 
it was unnecessry to determine this question in view of the 
provisions of section 317 of the Code of Civil Procedure. In his 
judgment he says It appears that as long ago as the year 
1879 Ae property in question was sold in execution of a judgment- 
debt against the father of Partab_8ingh and Sher Singh and was 
bought in by Sheo Dayal in the name of Partab Singh, this 
Sheo Dayal Singh being the father-in-law of Partab Singh. 
Now under section 317, Civil Procedure Code, it was not open 
to Partab Singh’s own father to question his title, nor did he or 
any one else ever do so, and I think it is useless for the present 
plaintiffs, therefore, to try and argue that the property ^ was 
really joint family property.’’ In this the learned Additional 
Judge was clearly in error. Section 317 of the Code has no 
application to a case of the kind. The object of that section wms 


SuEa SnstoH, 


Cause remanded, 


Voti. xkxi.] 


AUIiAHAfiAD SEitlES. 


'Bp.foTQ Mr. Justice Sir -G-eorge Knox and Mr, Justice Griffln, 

GOPI HATH SIHGH (deceee-holdeb) v, Hx4.EI)E0 SIHGH ane othees 
(Judgment-debtors).* 

Act JJo, IX ojTlSOS, (Limitation Act), seoUon20 — Approjfrijktion ly mdiior of 
payment towards interest ’^Interest not paid as such'-— Money paid found 
hy Court to he paid as interestm 

Under the terms of a mortgage bond executed in 1884 any payments made 
thereunder was to be applied first in payment of interest and next in payment of 
principal. The debtor paid several sums from time to time from 1887 to 1899. 
A suit for sale was instituted in 1902 and decreed. The mortgaged property 
being insufficient to discharge the mortgage an application was filed by the 
decree-holder for a decree under section 90 of the Transfer of Property Act. 
JLetd that having regard to the terms of the bond and the finding of the court 
that payments were appropriated on account of interest, it might be rightly 
inferred that payments were made on account of interest as such and that the 
application for a decree under section 90, Act Ho. IV of 1882 was not barred by 
limitation, Kanmant mat v, Kambahai (I), Xarrunji v, Mugniram (2), and 
Surju Irasad v. Khwahish All (3) distinguished. 

The facts of this ease are that on August 28, 1902, Gopinath 
Singh, the appellant, instituted against the respondents a suit 
for sale on foot of a mortgage executed by the father of the 
defendants on March 21, 1884. The deed provided that any 
payment made under it was first to be applied to the payment 
of compound interest, next to payment of simple interest, and 
lastly to the payment of principal. Payments were made from 
time to time and except one payment in the year 1887 no pay- 
ment was marhed as being made on account of interest. The 
mortgagee, however, claimed to have appropriated them towards 
payment of interest. The mortgagee obtained a decree for sale 
and sold the mortgaged premises. The sale proceeds being 
insufficientto satisfy his claim he applied for a decree under section 
90 of Act No. IV, 1882. The defendants objected to the appli- 
cation on the ground that the plaintiflF’s suit not having been ins- 
tituted within six years from the execution of the deed was time 
barred. The Subordinate Judge of Meerut disallowed the appli- 
cation holding that the payments were not made towards interest 
and appropriation of payment by creditor could not give fresh 
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* First Appeal Ho. 51 of 1908 from a decree of H, David, Subordinate Ju^ge 
of Meerut, dated the 1st J une 1907^ 

(1) (X8?9) I* L* B., 3 Bom., 198. (2) (1880) I* D. 6 Bom*, 109 

(3) (1882)UD.B.,4AI{*,512, ... 
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starting point for uinitatioii under section 20 of tlie Indian. 
Limitation Act. The decree-holder appealed to the High 
Court. 

Dr. Fej Bahadur JSapru, for the appellant, contended, that a 
creditor had, in the absence of any direction of the debtor to the 
contrary, a discretion to appropriate any payment towards in- 
terest under section 60 of the Contract Act. Such appropriation 
was sufficient for the purposes of section 20 of Act IX of 1908, 
to save limitation. Section 20 of Act IX of 1908 was not incon- 
sistent with section 60 of Act IX of 1872, that both the sections 
read together established the proposition that an appropriation by 
a creditor of any payment towards interest could save time. He 
relied on Mrpat v. 8hadi (1). 

The Hon’ble ‘Pmdit Sundar Lai, ior the respondent, sub- 
mitted that an indication of the will of the debtor that the pay- 
ment was made towards interest was essential for the purposes 
of the Limitation Act to extend time. The Contract Act jirovid- 
ed for the exercise of discretion by both the payer and the 
payee as to appropriation of payments, but the Limitation Act 
section 20, confined itself strictly to the discretion of the payer. 
To extend time under section 20 of the Limitation Act it was 
necessary that the debtor should intimate that he was making the 
payment toward interest as such. He cited Lamodar Ramchander 
Bapat V. Bai Jankibai (2), Hanmantmal Motichand v. 
Rambahai (8), Narrunji Bhimji and others v. Mugniram 
Chandaji (4), Surjv, Prasad Singh v. Khwahish Ali (6), 
Subraya Kamati v. Pahaya bin JSfarayan (6). 

Dr. Tej Bahadur Sapru, in reply. For the purposes of section 
20 of the Limitation Act intimation of intension on the part of the 
debtor as to the payment of interest as such was not necessary. 
He relied on a passage at page 748 of Mittra’s Law of Limitation 
and Prescription, He further submitted that the Contract Act 
was an earlier Act, vyhile the Limitation Act was a later one. If 
the L^slature had meant anything to contradict the earlier Act 
there would have been an express provision as to that in the ’ 
later. 


(1) WseWy Notes, 1881, n. 19. 

(2) (1908) 5 Bom,, It, B,. 850. 

■ (3) (1879) I, L, B,, 3 Bom,, 198 


(4) (1880) I. L. E., 6 Bom., 103, 

(5) (1882)I.L, E.,4 AU„519. 

(6) (1902) 4 Bom., L. B., 231. 
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Knox and Geiepin, JJ,— This first appeal arises out of an 
application made by one Chaudhari Gopinath, decree-holder. 
The application is under section 90 of the Transfer of Property 
Act asking for a decree under that section and for sale of certain 
property of Dalip Singh and others^ judgment-debtors. 

Among other objections raised by the judgment-debtors was 
an objection to the effect that the claim to this decree was barred 
inasmuch as the suit was filed when more than sis years had 
espired after the execution of the bond. The bond was 
dated 21st of March 1884, the suit brought upon it was instituted 
on the 28th of August 1902. Several payments had been made 
from time to time, but the judgment-debtors objected that these 
payments were not payments made towards interest as such.” 
The Subordinate Judge who tried the suit held that these pay- 
ments should be considered payments appropriated by the judg- 
ment-creditor towards interest due under the bond. The lower 
Court in considering the application for execution was of opinion 
that (1) mere appropriation by the creditor of any amount paid 
towards interest, or (2) any direction of a Court that sums paid be 
appropriated under the provisions of the Contract Act, sections 
59, 60 and 61, towards interest could not be interpreted as 
payments made by the debtor towards interest “ as such and 
(3) that the suit brought by Chaudhri Gopinath having been filed 
when more than six years had expired from the execution of the 
bond, held that the present application for a decree under section 
90 of the Transfer of Property Act could not be granted and 
dismissed the decree-holder’s application. The decree-holder 
comes here in appeal and contends that under the circumstances 
of the case the payments made by the judgment-debtor must be 
held to be payments coming within section 20 of the Limitation 
Act, namely, payments of interest on debt paid “ as such ” befcwe 
the expiration of the prescribed period by the person Ikide to 
pay the debt. 

The bond in snit was, as already slated, executed on the 
21st March 1884, and there has been a series of payments made 
under it nearly every year from the year 1887 up to the year 
1899. With the exception of the very first payment, Bweiy^ 
that on the 26th >Mareh 1887, not eue ef ■ thei^ piiyiatents is 
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marW as being made on account of interest. The payment o£ 
1887 is set out as a payment of Rs. 600 on account of interest. 

We find on looking into the bond that there is an express 
provhion in it that any payment made under it was first to be 
applied to the payment-of compound interest, next to the payment 
of simple interest; and lastly to 
la view of this we I — 
into the bond they did so 
that payment was to be applied to 
particular debt of interest and 

the debt of principal. i j 

Next there is the circumstance that the first payment made 
under the bond was distinctly ear-marked as a payment towards 
interest, so far coinciding with what we have just held to be the 
intention of the parties when they entered into the bond. 

Then it is not entirely without significance that all the subse- 
quent payments made and endorsed upon the bond without any 
difference from the first payment with the solitary exception that 
the “ words on account of interest ” are wanting. From these 
circumstances we may safely assume, we think, that the parties 

to be and had 


payment made under it was 


the payment of principal, 
hold that at the time the parties ente-ed 
under circumstances which implied 
> the discharge, first of the 
afterwards to the discharge of 


intended and understood that the payments were 
been made by the debtor as payments on account of interest and 
that they should have been appropriated by the creditor as pay- 
ments on account of interest. W e also find that in the original 
suit the Court considered that the payments were on account of 
interest. 

■ The learned advocate for the judgment-debtors contended 
that as there was no direction by the judgment-debtors as to how 
the money was to be appropriated, and as no appropriation was 
made then and there in the case of any of the payments with the 
exception of that made on the 26fch March 1857, none of these 
•payments could rightly be held to be payments of interest on 
debt paid as such and none would save limitation from running, 
■lit support of bis contention he referred us to the case of Itan- 
mmtmal Moti Ghand v. Bamhabai {!), Narmnji BJiimji v. 
Mugnirtim Ghandaiji (2), Sur^u Prasad Singh r. Khwahish 

(S) 

(1^ ri8791 Jill. B., 3 Bom., 198. (3) [1880] I. L. B*. 6 Bom., 103. 

' ^ ^ (3) [iSsai t L. B., 4 An., 51-2. 
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In the fil'st of these cases the judgment of the learned Judges 
of the Bombay High Court starts with the words “It is clear, 
on the plaintiffs own statement, that there has been no payment 
of interest as such.” 

The second case was one of an undefended suit brought upon 
a running account between plaintiffs who were merchants of 
Bombay and the defendant who was a trader. There was 
nothing in the case to show that there had been any payments on 
the parts of the defendant as interest. In the third case the 
learned Judges who decided that case say that there was nothing 
to show that payments were made towards interest as such. In 
this respect they are all distinct from the present case. 

In the course of the argument we were referred to the ease 
of Damodar Jtamchander Bapat v. Bai Janhibai (1). Mr. 
Justice Tyabji who decided the case held that the question 
whether sums paid by the judgmeut-debtor were or were not paid 
as interest on a debt was a question of fact. He accordingly 
examined the evidence and found that whether, he looked into 
the nature of the payment itself or the nature of the endorse- 
ment, he felt great difficulty in coming to the conclusion that the 
payments made were payments of interest as such. We agree 
with the learned Judge that the question is a question of fact in 
each case and in the present case as we have already pointed out 
we come to the conclusion from (a) the very particular words set 
out in the bond between the parties, (6) the terms ^in which the 
first payment was recorded on the bond, (c) the record of subse- 
quent payments on the bond, that there is evidence from which 
it can be rightly inferred that in the present case the payments 
made by the judgment-debtors were intended to be and were 
payments of interest as such. 

We think that the learned Subordinate Judge was wrong in 
holding that the application before him was barred by limitation 
inasmuch as the payments made bring the case down to the year 
1899, and well within the period of limitation. W e allow the 
appeal, set aside the decree of the Court below and in accordance 
. with Order 41, Rule 23, direct the case to go back to the lower 
court with directions to re- admit it in its original number in., the 
{» flWl I*. B.. 850. , . • 


Gopi NiTpf 
SiHGH 

Habdeo 

SiKGH,' 











290 THE IHBIAK LAW BEHOBTS^ ‘[VOL, XXXI. 

1909 register of applications and to proceed to determine it according 
Sorr'NiOTr to law. Costs of this appeal to be costs in the case and to follow 
SiHGH the event. Fees in this Court will include fees on the higher 
scale. 

Apj^al decreed. 
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JBefore Mr. Justice (Griffin, 

EMPEROR u. JAMKA, 

Fenal Cede (Act XLV 0 /I 86 OJ, section Administering fpison lelieeing 

it io le a charm — Bash and negligent aci-^Liahility, 

Where the aconsed received a powder from an enemy of her relative, took no 
precaution to ascertain whether it was noxious and mixed it with his food 
believing that by doing so she would become rich, Keld that her conduct was 
wanting in that prudence and circumspection which every human being is 
supposed to exercise, and as by her rash and thoughtless act she caused death 
she was guilty of an offence under section 304A., Indian Penal Code, JCmperor 
V. Wagavia (1) distinguished, Q.-P. v. Bhahhan (2), followed. 

The facts of this case are as follows : — 

The accused was a poor relative of one Lai Singh and lived 
near his bouse. On the 26th March 1908, Lai Singh’s house- 
hold became ill after taking food, and four of them died on the 
next day. The accused was suspected of having administered 
poison and made a confession that she had received a powder 
from an enemy of Lai Singh who had told her that if she ad- 
ministered it to Lai Singh she would become rich and Lai Singh 
would become poor. She mixed that powder with Lai Singh’s 
food. She retracted this confession, but the court below believed 
it and convicted her under section 304A, Indian Penal Code, 
and sentenced her to two years’ rigorous imprisonment. The 
prisoner appealed to the High Court. 

Babu Saiya, Ohandra Mukerji, for the appellant, contended 
that on the findings of fact arrived at by the learned Sessions, 
Judge there was no case against the accused either under section 
304 or 304A. The accused did not know the nature of the sub- 
stance which she mixed up with the flour. That being so there 

* Orimiaaa Appeal JSfo. 1082 of 1908, from aa order of H. J. Bell. 

Judge of Aligath, dated the 17th September 1908, 

(1) (1902) i Bom,, L. B., 425. (2) (1837) B. B„ 60, 
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was no intention to cause death or hurl; and there was no rash or 
negligent act. He relied on Emperor v. Nagawd (1). 

The Assistant Government Advocate (Mr. Tf. IL Porter) 
for the Crown, submitted ti at the Bombay case was no doubt in 
favour of the appellants^ contention, bat the Punjab Chief Court 
has consistently maintained the contrary view. He cited Q*-E. 
V. Musammat Bhakhan (2), Q.-E* y. Khema {S)f Q,-E. v. 
Musammat Sultan (4). He asked the Court to accept the 
Punjab view, 

Gbis’FIN, J.— Musammat Jamna has been convicted of an 
offence under section 304A of the Indian Penal Code and has 
been sentenced to two years’ rigorous imprisonment. She 
appeals against her conviction. The learned vakil, who appears 
for her, has taken me through all the material evidence in the 
case. His contention is that the evidence on which the convic- 
tion mainly rests and the confession of the accused are not 
sufficient to warrant the conviction. The case has been tried by 
the learned Sessions Judge of Aligarh with extreme thoroughness 
and care. His judgment contains an accurate summary of all 
the evidence in the case, and in it every aspect of the case has 
been fully considered. On the 2oth of March last some food 
was prepared at the house of one Lai Singh Brahman of village 
Mahugua. * A number of people of Lai Singh’s household joar- 
t'ook of the food on that and the following day with the result 
that four persons died and several others became seriously ill. 
The report of the chemical examiner shows that arsenic was 
detected in the viscera sent for examination and also in a portion 
of the food. It is clear then that poison was administered in 
the food prepared in Lai Singh’s house on the 25th March last. 
It is clear that the poison must have been inti*oduced into the 
food by some one who had access to the place where tfie food was 
prepared. The learned Sessions Judge has shown, in my opinion, 
correctly that no one in the immediate household of Lai Singh 
can be suspected of any concern in this poisoning. The accused’s 
own conduct in the course of the investigation diredted suspicion 
towards her. On the 4th April she made a confession before 

■' ' , (1) (1002) 4'Boxii; A B., 425, (8) (ISIO) B. B., Sv 

(2) (188?| {1884] B. .B., 
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that case that the ofience committed by the accused -urasthat 
punishable under section 304A of the Penal Code, her act not ~ 
amounting to culpable homicide but being a rash act and having 
caused the death of her husband. It was further held in that 
case that ‘‘where the accused knew that the substance came from 
her paramour and was to operate on her husband as a charm it 
became her duty to ascertain that it was innocuous before she 
administered it to her husband and culpability was imputable for 
the absence of that caution and circumspection which ought to have 
been exercised in ordinary prudence under the circumstances 
stated.” in my opinion the law has been correctly stated in the 
decision above quoted. Applying the law to the facts of the 
present case, the accused has in my opinion been properly con- 
victed of an offence under section 304 A of the Indian Penal 
Code. She took the powder on her own admission from an 
acknowledged enemy of Lai Singh. She took no precaution 
whatever to ascertain whether it was noxious or not. Her 
conduct was wanting in that prudence or circumspection which 
every human being is supposed to exercise. By her rash and 
thoughtless act she has made herself responsible for the death of 
four persons. I dismiss her appeal. 

Appeal dismissed. 

REVISIONAL CRIMINAL. 

^Before Mr. Justice Griffin. 

EMPEROB V. PANNA LAL.^ 

Act Uo. XXI of 1896 (Excise Act J, section 21'^SaU^^Xot for profit 
p.wlao held no license under the Excise Act, obtained some methylated 
snirits from a shop for the secretary of theJhansi Club, sent it from there to 
thl club, hut made no profit on the transaction: SeU that the transaction 
did not amount to a sale within the meaning of section 21 of the Excise Act 
(Xn of 1896). , . 1 i. « 

The material facts of the case appear fiom^ the judgment of 

the Court. ■ . , tn r 

Mv. G. Dillon (with -whom. Bohn Sital Pras id QhosJi) for 

the applica'hl'- ' 

' ^ nrim'nal Eevision No. 872 of 1908 from an order of H. E. Holme, S^sioM. ' 

T a^fTriiaTisi dated the 24th of October 1908. confirming an order of J. H. 
Christie, Magistrate of Jhansi, dated the 7th of September 1£0,^^^ ,_ ^ 
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The Assistant Government Advocate (Mr. Tf. IL Porfer)^ for 
the Crown. 

J.— This IS an application for revision of an order 
of the Cantonmeat Magistrate of Jliansi convicting the applicant 
Panna Lai on two charges under the Excise Aot^ one under sec- 
tion 21 and the other under section 51. 

The facts which form the basis of the first charge are that 
Panna Lai who holds no license under the Excise Act^ bad 
received an order from the secretaryof tile Jhansi Club, for some 
methylated spirits. Panna Lai obtained the methylated spirits 
from another shop and sent it from there on to the club, without 
making any profit in the transaction. Under the particular cir- 
cumstances of the case it is difficult to call this transaction a sale. 
I therefore set aside the conviction and sentence under the first 
charge. 

The second charge against the applicant, which was amply 
proved, was that he bad purchased at a court sale a quantity of 
wines and spirits knowing that he had no license for possession 
or sale of such liquor. I am unable to interfere with the order 
-on the second charge. 

I allow the application to the extent above indicated and set 
^aside the conviction and sentence under section 21 of the Excise 
Act. The fine of Ks. 30, if realized, will be refunded. The ap- 
plication is otherwise dismissed. - . 

Order modified. 
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Before Mr, Justice Miman, 

In the MiTTEB OE SHEIKH MAQBUL AHMAD (aeplioant.) * 

Act ATo, VlIoflS7Q (Court-fees AetJ, Schedule 1, section 5, articles 4, 5— 
Courtfee-^Afflication for review affecting only portion of decree. 

Meld that tJie proper fee leviable on an' application for review* of judgment 
when it refers only to a portion of the decree is the fee leviable on the plaint or 
memorandum of appeal, in which the judgment, review of which is asked for, is 
passed — Proceedings, Jan, 1B,1S72 (1), In re Manohar Tambeker (2), nob 
followed. MoUn Chundra v. Xlzir AU (3), and Imdad Masan y. Badri Prasad 
(4), followed. 


Stamp Eeferende in review of Judgment filed in first appeal Ho. 291 of 1901, 

, V 1) (IBP}). 1, Mad., H, G.. K., app, 1, (3). (1898) 3 0. W. H., 292, , 

( 2 ) (1879^ I. L, B., 4, Bom., 26, (4) Weekly Hotes, 1808# 212.. 
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This ■was a reference made by the Taxing officer to the 
Taxing Judge under section 6 of the Court Fees Act. 

The plaintiff’s suit was for possession of a 12 biswas zamin- 
dari share and demolition of buildings and mesne profits. The 
defendants pleaded that the plaintiff was only entitled to 11 
bisv 4 as 17 biswansi 2 kaehwansi and not to 12 biswas. 

The plaintiff was really entitled to 11 biswas 7 biswansi 
2 kachwansij and the 17 biswansi mentioned was a clerical 
error. A decree was passed in favour of the plaintiff for 
11 biswas 17 biswansi 2 kaehwansi and also for damages. 
There was an appeal to the High Court against the decree 
as regards damages and other matters not material to 
the present report. The present application for Keview of 
judgment as regards the mistake of 10 biswansi was presented to 
the Court and court fee was paid with reference to the valua- 
tion of the 10 biswansi share regarding which correction was 
prayed for. On the application being presented to the office for 
stamp report the Stamp Reporter made the following repoilj 
** This is an application for review of. judgment in F. A. No. 291 of 1901,’ 
decided on the lOth of December 1903, as regards 10 biswansi share out of 12 
biswas share in mauza Tilokpur, which is one of the villages claimed in that 
suit. The applicant has paid court fees on five times the Government Bevenue 
of that share. I beg to submit that under article 4, schedule 1 of Act Yll of 
1870, the proper fee leviable on this application for review is the fee that was 
leviable on the memorandum of appeal, namely Bs. 1,015 (please see W. N., 1898, 
p. 212 and 3- 0. W. N., 292), Es. 21-12-0 having been paid, there is therefore a 
. deficiency of Bs. 993-4-0 to he made good by the applicant.” 

The fbllowiDg objection was preferred to the ofBce report by , 
Maulvi Qhuldm, Mujtaba who appeared for the applicant : — 

“ I am afraid I cannot accept the correctness of the office report and it is 
necessary to state shortly the facts of the case. 

The suit out of which the appeal arose was brought for the following 
reliefs 

(a) Possession of the zamindari property and land occupied by factories^ 
valued at Bs, 26,645-0-9, 

(5) Es, 44,56544-7 on account of damages for the demolition of certain 
buildings. 

{e) Es. 212-6-2 the amount of the Government Eevenue paid by the 
plaintifi. 

{d) Mesne profits valued at Bs, 3,675, _ _ ' • 

The principal defendant was Sheikh All Ahmad, who held the prdjerty^ ‘ . 
daimed in relief («) under a lease executed by Musammaf Ohunni Kuar, and the , 
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^fendant No. 1 purchased a portion of a factory in Mauza Cha asm 
(paragraph 18 of plaint) and also upon the ground that he 
, and was in collusion with defendant No. 1. It will thus appear 
not subjects. The defence raised on bohah of the 
Igment was that he had nothing to do with the 
s regards a portion of the factory (paragraph S3 of 
itional share in mauza Tilokpur (paragraph 87) 
the suit, and ho consequently pleaded that the 
of causes of action and parties. The applicant’s 
dted to a share in factory and a share in Tilokpur, 
regards the share in Tilokpur was practically ad- 
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suit was bad for misjomaer 
interest in the suit was lim^ 

The plea of the applicant as r< 

mitted by the pla^ , <• > t j. 

The suit was decreed hy the court of first instance in respec of (aj except 

as to a share in Tilokpur and (1) to the extent of Es. 7,629 and was d.sm»Bsed 

as to other reliefs and the question of mesne profits was reserved for the 

ontion department. Ediefs. M and r*; being decreed agams all the defen- 
dants, an appeal was preferred by all of them and was valued at Es. 33,874-0-9. 
The appeal again embraced distinct subjects reliefs (a) and fbj and by the 
decree of this Court the claim for damages, relief (1) was altogether d^misser 
and for all intents and purposes the decree of the High Court was hmited to tlw 
claim for possession of property held by Sheikh Ali Ahmad under the leases with 

which the applicant had nothing to do. 

The present application for Eeview is limited to a 10 hiswansi share m 
Tilokpur and sufficient court fee has been paid upon that share and no order 
on Eeview wifi efieot any other part of the judgment passed by this Honourable 

Court. , * 

The principle laid down in 7 Madras High Court Beports, page 1, Appon- 
dix, and specially 4 Bombay Indian Law Eeports, page 26, applies to the 
facts of this case, which have not been dissented from in 8 Calc. W. N, 

The present ease is distinguishable from the Calcutta case and the case 
reported in the Weekly Notes for 1898, because in those oases the suit did not 
embrace several distinct subjects nor was the interest of the apphoant for 
Eeview in those oases limited to a single item of property as in the case here. 
For the reason submitted above, I contend that the court fee paid is suffi- 

The Taxing offioer referred the case to the Taxing Judge 
and his report was as follows 

« In this case the plaintifi snedior possession of property situate in several 
villages including Tilokpur, and for damages, and certain other reliefs wh;oh do 

'aot concern the question for decision. The court of first instance granted the 

' »laitttifi’s,olaim.in full as to possession and damages. On appeal the High Court 
granted the plaintifi’s claim for possession, hut dismissed his suit as regards 
damages. Among the' property for possession of wh.oh the High Court granted 
a deor^ to the plaintiS was a share in Tilokpur amounting to 11 hiswas 17 
biswansis2, kachwansis,: ltis aUeged that this sha^e should be 11 Mswas 7 
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biswansi 2 kaobwansi, and on this ground this application has been filed for 
review of the judgment of the High Court. There were several defendants to 
this suit and it is admitted that the present defendant-applicant^s interest was 
limited to the property in Tilokpur. 

The question is how the application should be stamped with reference to 
the provisions of article 4 of the first schedule to the Court Fees Act, The 
office contends that the proper stamp is that paid on the original appeal in the 
High Court, 

The learned counsel for the objector contends that it should he stamped 
on the value of 10 biswansis with reference to which correction is sought. 

It seems to me that it might also be stamped with reference to the value 
of the share in Tilokpur which represented the applicant’s interest in the 
appeal. Eulings are divergent. A ruling in 0. W. III, p, 293 ; supports 
the view of the office. It was held in this case that an application for review 
as to costs should have been stamped with reference to the entire value of the 
suit. 

On the other hand a ruling in the Madras High Court Beport, 1871-1872, 
p. 1. lays down that the Court Fee must be levied on the amount which would 
be obtained if a review were granted. 

There is also a ruling by the Bombay Court reported in I, L. E., 4 Bom,, 
p. 26 which appears to support the suggestion I have made above. In it, it 
was held that when a ** plaint or memorandum of appeal comprises a number 
of claim and a portion only of such claims has been allowed by the judgment 
the applicant for review should be required to stamp his application for review 
with a fee sufficient to cover the amount of the claim in regard to which he 
wishes the court to review its judgment.’^ 

This case is not exactly on all fours with the present one. But it has 
certain points of resemblance. It is admitted that the present applicant was 
interested in only a part of the subject-matter of the suit and appeal. 
Therefore only part of the decrees of the first court and the appellate court 
affected him. It is only this part of the decree of the appellate court with 
reference to which he seeks review. It is therefore only a small extension of 
the principle laid down in the Bombay ruling to require him to pay fees with 
respect to this part alone. I m'ght further point out that the present applicant 
who was one of the defendants in the original suit might have brought his 
appeal as to the part of the original decree affecting him by himself. In that 
case of course he would have only had to pay fees on the present application 
with reference to the value of that appeal alone,’ ^ 

As the rulings are confiioting, I submit the case for the order of the 
Honourable Taxing Judge.” 

The case being laid before tbe Taxing Judge, 

Maulvi Ghulam Mujtaha, for the applicant, contended that 
the governing word in schedule 1, article 4, was ‘ leviable,’ which 
did hot mean ‘ levied,’ but meant that the fee on , an , application 
for Eeview was the fee payable on the memorandum of appeal,^ 
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if the appeal were limited to the sabjeco-matter oi cue xs,eview. 
If the legislature had intended that the fee paid on the memo- 
randum of appeal would be payable on an applicati n for EevieWj 
the word used would have been ‘ levied ’ and not ‘ leviable. In 
constniing fiscal enactment? a construction favourab’e to the sub- 
ject should be placed upon the words. Amanat Begy>m v, 
Bhajan Lai (1), and Anonymous case (2). 

Moreover a literal coBstruciiou 
absurdity and if a 
absurdities, it must be avoided 


In Tsn 
MATriB OF 

Sheikh 

Haqbuu 

Abhab.* 


would lead to hardship and 
literal construction leads to anomalies or 
■ ■ 1 . Kaylash Chandra v. Tarah 
Nath (Z) Proceedings, IQih Janua/i^y, 1872 (4). In re Mano- 
har V. Tambekar (6). Ful Ghand v. Bai Ickha ^ [6). Nobm 
Chandra v. Uzir Ali (7). Imdad Hasan v. Badri Prasad (8). 

The Government Advocate (Mr. F. Wallach), for the Crown, 
submitted that the words “ the plaint or memorandum of appeal 
could only mean the plaint or memorandum of appeal in which 
the judgment was pronounced. 

Aikmak, J. — This is a reference under section 6 of tne Court 
Fees Act, 1870. ’ 

The question for decision is as to the proper fee leviable 
on an application for review of judgment presented on or after 
the 90th day from the date of the decree, when the application 
refers only to a portion of the decree. Article 4, schedule I, of 
the Act provides that the fee leviable on an application for review 
of judgment presented on or after the 90th day from the date 
of the decree is ^*the fee leviable on the plaint or memorandum 
of appeal. I have had the advantage of hearing the question 
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proper fee for an application for review of judgment is declared 
to be tlie fee leviable on the plaint or memorandam of appeal* 
Now what does the Acj mean by the plaint or memorandum of 
appeal? In my opinion it can only mean the plaint or memo- 
randum of appeal; in which the Judgment; review of which is 
a.-ked for^ was passed. No doubt this provision of the law may 
wmi'k hardships and I do not lose sight of the fact that in cases 
of doubt a fiscal regulation should be construed in favour of the 
subject. It appears to me^ however, in this case that the words 
I have quoted do not admit of any doubt. It is to be noted that 
the Court Fees Act contains a special provision in regard to 
applications for review of Judgment. This is to be found in 
section 16 of the Act. That section authorises a successful appli- 
cant for review of judgment save when he succeeds wholly or in 
part on the ground of fresh evidence, which he could not produce 
at the original hearing to receive back nearly the whole of his 
fee he had to pay on . this application for review. In the present 
case the application for review is based on the allegation of a 
mistake or error apparent on the face of the record and if suc- 
cessful, the applicant will receive back all but Es. 2. If I 
accepted the argument of the learned vakil for the applicant, I 
should have to read the Act as if it ran ^fTho fee leviable on a 
plaint or memorandum of appeal asking for the same relief as 
that asked for in the application for review.^^ In the case 
reported in 7 Madras H. C. Eeports (1) it appears that the 
majority of the court considered that they might read the Act as 
it ran in the manner indicated, but it appears to me that to do 
so would be to go beyond the province of a court in interpreting 
the words of the Act. The learned vakil for the applicant also 
relies on the decision of Melvill, J., in re Manohar Tamhehar 
f2). That decision is in favour of the applicant, but the learned 
Judge admits that he arrived at it ^^not without hesitation.^^ 
The ease of Fohin Ohundra Chacherbntty v. MohaTYied TImr Ali 
SarJcar (3), is against the applicant ; so is also the view taken by 
the Taxing Officer of this Court in Imdad Hasan Khan v. Badri 
Prasad (4). It is possible that the construction which I place 

CD (1872) 7 Mad. H. 0. Bep., app. 1. (3) (1898) 8 0. W. K., 292. : 

(2) (1879) I. li. B., 4 Bom,, 26. (4) 1888, p, 212* 
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on the^ section may in some instances be productive of hardship, 
but in my opinion the words of the Act admit of no interpreta« 
tion other than what I place on them. If there is any hardship, 
the remedy is an amendment of the law. My reply to the 
reference is that the office report to the effect that the application 
must bear the court-fee leviable on the memorandum of appeal is 
correct, I omitted to say that the learned vakil based his argu- 
ment on the use of the word ^ leviable ^ instead of ^ levied ^ It 
appears to me that this word was used in order to provide for an 
application for review by a defendant or respondent in the case 
of a suit or appeal in former pauperis. 
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JSefore Mr. Jmtiee Saner ji and Mr. Jmtioe AiJsntan. 

TTATiTTA PBASAD ASD OTHEES (DeFBKDAOTS) BHUIYAN I>m AND ANOSIEEB 

(Plaintifes)^ 

Mortgage Ig conditional tale^ Stimulation for redemption miMn tenen years^^ 
Suit for redempiion^^Zimiiation^Stariing point., 
plaintifs’ ancestor executed a sale-deed of certain property in favour 
of the defendant’s ancestor who simnltaneously executed an agreement to 
reconvey, The latter deed provided that if within a period of seven years 
{andar miad sat gal) the vendors paid to the vendee Bs, 300, which was the 
consideration for the sale, the vendee would reconvey the property. Meld that 
the transaction amounted to a mortgage by conditional sale, that the mortga- 
gor had no right to redeem the mortgage before the expiry of seven years from 
the date of the mortgage, and that time did not begin to run until after seven 
years from the execution of the mortgage. 

The facts of this case are as follows ! — 

The plamtifFs’ ancestors sold a 5 annas 4 pies share in maniaa 
Madaupur to Mannilal, ancestor of defendants, for Es. 300 on 
13th May 1846, and there was a simultaneous agreement by 
Mannilal to reconvey the property to his vendors on receipt of 
Es, SOO within seven years. The present suit was brought on 
22nd January -1907, for redemption on the allegation that the 
mortgage had been paid ofiF, but that the plaintiffs were ready to 
pay any money if found due. The defendants pleaded that there 
was no mortgage by conditional sale, that there was no sale or 


^P'irst Appeal Ho, 16 of 1908, from an order of Bipin Beharx Mukerji, Judge 
of SmaU Cause Court, Oawnpore, exercising powers ol a Subordinate JudgOi 
dated tie 8Qth of December 1907, 
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simultaneous agreement in 1846, but that the property was 
purchased by their ancestor Maiinilal in 1862 for Es. 1,000 from 
the plaintiffs^ ancestors. The Munsif held that there was an out 
and out sale by plaintiffs^ ancestors to Mannilal in 1852 and that 
no suit for redemption lay. The lower appellate court held 
that; the share in dispute was not sold in 1852 to Mannilal, 
that the transaction of 1846 was a mortgage by conditional 
sale and that the suit was not barred by limitation as time ran 
from the expiry of seven j-ears after 1846 and not from the date of 
execution, 13th May 1845, and remanded the case. The material 
portion of the deed of 13th May 1845, dealing with the period 
within which redemption would be allowed, was as follows ; — 
Therefore, I agree and give it in writing that whenever 
the vendor aforesaid, according to the time mentioned in the 
agreement {andar miad sat haras), will pay to the vendee, I 
the vendee shall get recorded, as heretofore, the name of the said 
vendor in the Government books.^^ 

The defendants appealed to the High Court. 

Dr. Tej Bahadur Sa^ru, for the appellants, submitted that 
the court had to see whether there was a contract not to repay 
within seven years. The words used were miad sat 

baras/^ which did not show that the mortgagor could not repay 
before seven years. They only fixed a maximum limit of seven 
years. If no restraint were placed^on the choice of the mortgagor 
he might exercise his choice at any time before the seven years. 
The case of Eusaini Khanam v. Husain Khan (1) relied on 
by the court below was in conflict with the earlier authorities. 
He relied on Chatarhhuj v. Maghbar Dial (2), Hose Ammal 
Y. Eajarathnam Ammal (3), Raghuhar Dayal v. Budhu Lai 
(4), Bhagwat Das v. Bar shad Singh (5), Setrucherla Rama-^ 
bhadra y. Vairicherla Surianarayna (6) and Marana y* 
JBendyala (7), Bhawani y. Sheodihl, (8) De Braam v. Ford, (9). 

Di^^Satish Ohander Banerji, for the respondents, submitted 
that the right to redeem accrued when the mortgage money 

(1) (1907) I. L. B., 29 AH., 471, (5) (1888) I. L. B., 10 AH., 601 

(2) Weekly Notes 1901, p. 36. (6) (1880) I. L, B., 2 Mad., 314, 

(3) (1898) I. Ii. B., 23 Mad,, 33. (7) (1881) I. L. B., 3 Mad., 230. 

(4) {im) X* L, B., S AH., 95, (8) (1904) I. L, B., 26 Ml, m, 

(9) (1900) L. B., I Oh 142. 
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became payable.^ The rights of foreclosure and redemption 
were eo-extensive unless there was a contract to the contrary. 
He cited Ghosh^s Law of Mortgage^ (3rd edition), p. 236 and 
submitted that cases decided before the Transfer of Property 
Act would throw no light upon the cjuestion. The mortgage 
money became payable when the mortgagor was bound to pay, 
and the obligation here would not be complete until seven years 
had elapsed. Tiruguana v. NallatMihi {l)j Yadjuy, Vadju 


Baxebji and Aikman, JJ.— This appeal arises out of a suit for 
redemption of a mortgage alleged to have been made on the 13th 
of May 1845. The plaintiffs’ case was that on the date mentioned 
above a sale deed was executed in favour of the predecessor in 
title of the defendants by the predecessor in title of the plaintiffs 
and on the same date the predecessor in title of the defendants 
executed an agreement to reconvey the property on receipt of 
Rs. 800^ the amount of consideration mentioned in the sale deed, 
within seven years, no account being taken of interest or profits, 
that the transaction was that of a mortgage by way of conditional 
sale and that they were entitled to redeem it. The defendants 
denied the transaction referred to by the plaintiffs and asserted 
that an absolute sale of the property for Rs. 1,000 had been made 
in favour of their predecessor in title in 1862. The lower appel- 
late court has found that this allegation of the defendants is not 
made out and this finding is not impugned in this appeal. The 
court below was of opinion that the predecessor in title of the 
plaintiffs made a mortgage by way of conditional sale in favour 
of the defendants^ predecessor in title and that the claim of the 
plaintiffs was not time barred. As the court of first instance had 
dismissed the suit upon the finding that the alleged sale of 1852 had 
been made oat, the lower appellate court remanded the case under 
section 562 of the old Code of Civil Prxedure (Act No. XI Y of 
1882) for decision of the other issues. From this order of temand 
the present appeal has been filed. The first plea taken in the 
memorandum pf .appeal is that upon a proper construction of the 
deed of 1845 the transaction was an out and out sale with a con-- 
dition of repurchase. This plea has not been pressed. We may 
(1) (1892) I, L. 16 Mad., 486, (2) (1880) I. U B., 5 Bomi, 22^ 
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say that we agree with the learned Subordinate Judge in his con- 
clusion as to the nature of the transaction. The learned Advocate 
for the appellants has confined his argument to the second plea, 
namely, that the claim is barred by time. He contends that the 
mortgagor had a right to redeem at any time within seven years, 
that this right to redeem therefore accrued on the date of the 
mortgage and that as the suit was brought more than sixty years 
afier the accrual of that right, the claim is time-barx’ed. A nnoi- 
ber of rulings have been cited to us which are not all in har- 
mony. The latest ruling, Husaini Khanam v. Hibsain 

Khan (1), on which the court below relies, supports the view of 
the learned Judge, In the view which we take of the case we 
do not deem it necessary to enter into a consideration of the 
various authorities which have been cited. We think that in each 
case we must look to the nature of the particular mortgage and 
the surrounding circumstances to ascertain what the intention of 
the parties was. Having regard to the nature of the moitgage 
in the present case we do not think that it would be reasonable to 
hold that the mortgagor had a right to redeem before the expiry 
of seven years from the date of the mortgage. The transaction 
was on the face of it one of absolute sale, but as an agreement was 
executed on the same date to reconvey the property, and from 
the terms of the agreement it is manifest that the intention was 
that a conditional sale should be effected and the mortgagee 
should enter into possession and enjoy the profits in lieu of inter- 
est, it is in the highest degree improbable that it was intended 
that the mortgagee should have possession for any term less than 
seven years. He clearly had not the right to foreclose the mort- 
gage before the expiiy of that term and we do not think that 
the intention was that the marl gagor should have the right to 
re-enter into possession at an earlier date. It is true that at one 
place it is said in the document executed by the mortgagee that 
the mortgagor should pay the money wibhin seven years/^ but 
further on, it speaks of payment being made according to the 
period mentioned in it (hash miyad xnundarja ihrarndTifKX^). 
Having regard to these circumstances the right to redeem did 
not, in our opinion, accrue until the expiry of the seven years* 

(X) (1907) I. E. R*, 29, AIL, 471. 
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The suit is therefore within time; We dismiss the appeal with 

A'pfSoZ dismissed. 


Sefo.e Mr. JuHice Limr(J«T-DKBT^^^ 

DBYI PBASAD (DEOEBB-HOI.DEE) ®. A. H. LLWib (JUDbku. / 

cl of aril Irooeiure (Aot Mo.XIVofXSS^), reoHc. ^m-X.eouUon of 
aeorBS-Attaohmentoffutwresala^y of *«»•«“»• 

mere a deoree-holder applied on the 18th November 1907 
.ent o£ the judgment-dehtor’s ealary for 

aionths, the judgment-debtor hemga lawyers clerk, attachment 

salary of a private servant in v.hole or in part was not hahle to 
in advance Solmr y. MiUage (1), and Ayyarayyar y. nrosam* ( )> 
led to and followed. RaraUnTiar v. Baijnatl (S), distinguished. 

The facts of this case are as follows : 

Prasad obtained a decree against the res- 
private clerk in the employment of Pandit 
On the 18th November 1907, 


• 1909. 

J^ehruary 10. 


The appellant Debi 
pendent who was a 

Pirthinath, a pleader of Oawnpore, _ _ 

the appellant applied for attachment of the salary of his pdgmen 
debtor for November and the succeeding months. The ju g- 
ment-debtor objected to the attachment on the ground, among 
others, that on 25th November 1907, his salary for November 
was not due and that future salary could not be attached. Both 
the lower courts allowed the objection. The decree-ho er 
appealed to the High Court. 

Babu Mya Narain (with 

for the appellant, t 

was a 
266 

conid be attached, 

from i 

them. By section 

of a Public Officer could be attached was 
no difference in principle between the salary of 

• Second Appeal No. 726 of 1908 from a decree of J. H. Cui^ng, District 
Judfia of Oawa^re. dated the SOth of April 1908, confirming a decree of 
GMiiari Lai, Subordinate Judge of Oawnpore, dated tbe Isb of February 
1908. ■ 

fll fl8931 1 Q. B., 6S7, (2) (1897) I. L. R., 21 Mad,, 398, 

W * ^{3) (1901) I. L. B., 23 AIL. 164. 


him Pandit Snldeo JRctm Huwc), 
contended that the salary of a private servant 
debt and was therefore liable to attachment under section 
of the Civil Procedure Code. ’ It was clear that future debts 
- as the explanation to section 266 exempted 
attachment certain properties, future salary not being among 
268 the manner in which the future salary 
indicated. There was 
a public servant 
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and that of a private servant. He referred to Ayymayyar v. 
Virasami Mudali (1), Harshanlcar v. Baijnath (2), Maniswccr 
V. Bir Partab (8). 

No one appeared for the respondent. 

The following judgments were delivered ; — 

Eichabds, J. — This appeal arises out of an application for 
the attachment of the salary of the respondent, who is a clerk 
in the employment of Pandit Pirthi Nath, a vakil practising in 
Cawnpore. There is nothing to show that any salary was actually 
due at the time of the application for attachment and having 
regard to' the date of the application none would he due in the 
ordinary course of events. Both the courts below have treated 
the application as being an application for the attachment of the 
future salary of the respondent. The application itself was an 
application to attach a sum of Ks. 160 every month. Section 266 
of the old Code of Civil Procedure (which was in force at the time) 
specifies the classes of property etc. liable to"attachment and sale 
in execution of a decree. They are as follows : — “ Land, houses 
or other buildings, goods, money, bank-notes, cheques, bills of ex- 
change, hundis, promissory-notes, Government securities, bonds or 
other securities for money, debts, shares in the capital or joint stock 
of any railway, banking or other public company or corporation, 
and, save as hereinafter mentioned, aU other saleable property, 
moveable or immoveable, belonging to the judgment-debtor, or 
over which, or the profits of which, he has a disposing power 
which he may exercise for his own benefit, whether the same be 
held in the name of the judgment-debtor or by another person in 
trust for him or on his behalf.” It is perfectly clear that the 
future salary of the respondent is not included in the above enu- 
meration unless it is covered by the exprrasion ‘debts’. It 
certainly does not come under the heading “ other saleable pro- 
perty.’ It is in fact not ‘ property ’ at all. It seems to me also 
that giving the word ‘ debt ’ its ordinary and natural meaning, 
future or unearned pay of a lawyer’s clerk is not a debt. The 
respondent could not sue his master for salary before it is earned. 
It is not even a debt payable in futwre. Its payment depends 

(1) (1897) I. jj. B. 21 Ma,a., 393. (2) (1901) I, ri."|{. 23 All, 164, .■ 
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upon tlie continuance of the contract of service. If the section 
bad ended with the passage quoted above, I think it perfectly 
clear that the order of the Court below would be perfectly correct 
and that the future salary of the respondent could not be attached 
in execution of the decree. It ha.s strongly been urged, however, 
award,, exceptions set forth in the remainder of the 

seccion clearly show that future earnings are capable of attach- 
ment ; for example, clause (i) partially exempts the salary of 
certain public officers and servants, clause ( e) absolutely exempts 
the wages of labourers and domestic servants. It is said that the 
introduction of these exceptions demonstrates that hut for these 
exceptions the salaries of public servants and wages of domestic 
servants could be attached. The explanation to the section is 
also relied on as showing that the section contemplates non- 
excepted wages being attached before they are due. It is further 
urged that section 268 shows that in the ease of the salary of a 
public officer or a Eailway servant the attachment might be of the 
salary in advance. This section provides, amongst other things, 
that in the case of the salary of a public officer or the servant of 
a railway company the attachment shall be made by a wiitten 
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clear that in England unearned salary in a case like the present 
could not be made available in execution of a judgment by 
garnishee proceedings or by the appointment of a receiver by Peisab 
A vay of equitable execution. See Holmes Y.Millage{l), No ^ h^Lewis 

case has been cited to us in which in this country unearned salary ^ 

of a servant has been attached and in the case of Ayyavayyar v* Ashman, J, 
Virasami Mudali (2), it was held that such wages could not be 
attached in whole or part before they were earned. The public 
inconvenience of allowing such wages to be attached is obvious. 

I have already pointed out that unearned salary does not 
come under any of the descriptions enumerated in section 266 in 
the natural and ordinary sense of such descriptions. I think 
tlierefore that I am justified in resisting the argument that the 
rest of section 266 and the provisions of section 268 necessarily 
imply that unearned salary in a case like the present can be 
attached in execution of a decree. Following therefore with 
8ome hesitation the decision of the High Court in Madras and 
what appears to have been the universal practice; I would 
dismiss the appeal. 

Aikman, J. — I am also of opinion that this appeal must be 
dismissed. The case relied on by the court below, namely Ayya- 
vayyar V. Virasami Mudali (2), fully supports the Judge’s order 
and I agree with the decision in that case. Neither the old nor * 
the new Code contains any provision for the attachment in ad- 
vance of the salary of an employ S like the respondent. The 
exemptions contained in section 266 of Act No. XIV of 1882 
may be read as applying to salaries already earned- The learned 
vakil for the appellant, who argued the ease extremely well, was 
unable to refer us to any decision either in this country or in Eng- 
land in which an attachment such as prayed for here wasgranted- 
He relied on one case Earshanhar Prasad Singh v. ’ 

nath Das (3), but that case is easily distinguishable from the 
present. Their property was sold. Part of the consideration 
was cash paid down and part was an annuity payable to the 
vendor. It is clear that in that case there was an existing debt^ 
although the payment of it was deferred. I would also dismiss- 

the appeal • ; ; ; 

m (1198) l Q. mt (2) (1897) I* L* B., 21 Jfed., 598* ^ a 

(Sl (1901) I, 23 An*» 164' 
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rET The appeal is dismissed hut without costs 

1 is nob represented. 

* IppeaZ dismissed. 


A, H, Ifflwis, 
1909. 

^6br%afy 13.* 


TT * %4‘ A Qftw d IXtSh’hCQ * 

BeforB Sir Join Stanley, nxg , tamna KUNWAE akd otkbbs 

tHAKUB PAJiSHAD tPiAiKiirs) ®. JAMNA KUJ.WAn 
(Dbskhdahis.)* 

of-AUoMe interest- 

Eindi^ widoivs, 

AT, » io ....TiTRUiine in tEe contest aualifying it the word usca 

.heolutc interest. SnraJ.ani v. SaliMJl (1) referred to 

The facts appear from the judgment of their loidships. ^ ^ 
iSn’ble Pandit Lai and Dr. Satish Chandra Bamrji, 

B&nli Motilal Fehru, Munshi GoUnd Frasad and Babu 
Jafva «erii, for the respondents. _ 

. Stanley, 0. J., and Banerji, J.-The only question m this 
appeal is whether Smaj Prasad, the last owner of the property m 
Buit, conferred upon his mother Jamna Kunwar by his wil , c a e 
the 9th of April 1902, an absolute estate in one half of tho pro- 
perty left by him. The will provides that in the event of his 
marrying again and having issue, such issue shall be the owner 
{malik) of his property like himself. It then goes on to say 
“If I happen to have no issue, the names of my wife and mother 
shall be entered in equal shares and they shall*be owners and m 
possession {malih aw It is urged that the mother of 

the deceased, Musammat Jamna Kunwar, acquired a^ life-estate 
only and nob an absolute estate under the terms of this will. The 
word maJifc has been interpreted in the recent ruling of the Privy 
Council in Surajmani v. Maii Nath Ojha (1). In that case 
their Lordships observe that “ in order to ^eut down the full 
piroprietary rights that the word {malik) imports something 
must be found in the context qualifying it.” In the present cas« 
there is nothing in the context t o qualify the word mahh anc 

* First Appeal No. 248 oi 1807 from -a decree of B. J. Dalai, Additional 
District? Judge of Cawnpore, dated the llth of June 190T* .. 

(1) (1904) I. L, K,. 30, All, 84, P. <3. 
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to indicate that the intention was that the word should not “ hear 
its proper technical meaning.” On the contrary while speaking 
of the rights of his issue, Suraj Prasad uses the word malik, 
indicating clearly that the issue should be the absolute owners. 
The same word is used in respect of his wife and his mother, 
Thei’e is nothing to “ displace the presumption of absolute 
ownership implied in the word malik.” "We are, therefore, 
of opinion that the view taken by tlie court below is right 
and this appeal must fail. We accordingly dimiss it with, 
costs. 

Affeal dismissed. 


Thakor 

Prasad 

JAMISTA 

KpHWAB, 


JBefot*e Mf* Jitsiiee Sir QeorgeKnox and Mr* Justice Qriffin , ' 

LALTA PBASAD (Becree-holdeb) v , SUBAJ KUMAE aistd others 
( JUDOMBHT*DEBTOBS.) * 

Jet XV oflS^7 {Indian Limitation Act), Sclidule II, Article 179, 1, 

Decree executed againti minor Judgment deltors^Smingoflimita^ 

lion against other JudgmenUdeliors, 

Wlierea decree v/as passed against two persons wlio were minors and 
others who were majors Imt tlie ■ decree against the minors was subsequently 
declared to be inoperative, and the decree-holder never took out execution with- 
in three years from the date of his decree against his judgment-debtors other 
than those who were minors, held that in view of Article 179, (1) of the second 
schedule of the Indian Limitation Act the application for execution against the 
minors only were applications in accordance with law and saved the operation of 
limitation against all. 

The facts of this case are that the appellant and another ob- 
tained a decree against the respondents and two minors Kun- 
dan Lai andBalbhadra Prasad in 1900^ which on appeal was affir- 
med by the High Court on February 19tb, 1903. The said minors 
were represented in the suit by their mother, a married woman, 
but the defect was not noticed. On 24th August 1904, the de^ 
cree-holder applied to execute the decree against the minors 
but execution was stayed as the minors bad brought a suit 
through another guardian for a declaration that the decree was 
not binding on them as they had not been properly represented. 
The first Court dismissed that suit on 31st May 1906, and the 
decree-holders thereupon renewed their application on 6th June 


1909 

L*el)ruary 12_ 


* Eirst Appeal No, 230 of 1908 from a decree of Girdhari Lai, Bubordiaate 
Judgp of Oawnpore, dated the 12tli May 1908» . - 
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1906. Execution was again stayed as the minors had appealed 
against the dismissal of their suit. The High Court, on 1st 
July 1907, held that the decree ^Yas inoperative against them. 
The decree-holders then applied on 5th March 1908, for execu- 
tion against the remaining judgment-debtors, the present resptn- 
dents, who objected that the applications made against the minors 
did not save time as against them and the present application 
was therefore time-barred. The lower court held that inasmuch 
asthed^ree against the two minors was declared inoperative, the 

previous applications made against them were of no effect and 

the present application was therefore time-barred. The decree- 
holder appealed to the High Court, 

Hon’ble Pandit Bundar Lai (with him Pandit Mott Lai 
Nehru), for the appellant submitted that there was a joint decree 
against the present respondents and the minors and therefore any 
application against any one of them would take effect against all. 
He relied on article 179, explanation (1) schedule II of Act XV 
of 1877. If in the original suit the minors had been exempted, 
time would have run from the date of the appellate decree against 
the respondents and they could not be in a better position be- 
cause the minors were exempted in a subsequent regular suit. 
In the new Limitation Act, the matter had been made clear in 
article 182, whereunder if the decree was amended, time would 
run from the date of amendment. 

Dr. Saiish Ghandra Saner ji, for the respondents, submitted 
that the result of the High Court’s declaring the decree against 
the minors a nullity was that from its inception the decree was 
a decree against the present respondents only, and up to the 6th 
March 1908, there was no application for execution against them. 
The present respondents could not be called joint judgment- 
debtors with the minors and therefore any execution against the 
minors would not be execution against them. No decree was passed 
jointly against the minors and the respondents within the mean- 
ing of explanation (1) article 179, Limitation Act. The previous 
applications therefore could not be treated as applications in 
accordance with law. Ohattar v. Newal Singh (1). 

Hon’ble Pandit Sv>ndar Lai was heal’d in reply, 

(1) (1889) LL. R. la All,, 64. • • 


tiMA 

Ebasad 


Bosaj 

Kvmxb, 
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Knox aucl Geiepin JJ.- — Lalta Pra"ad was one of two de- 
eree-lioldersmwhose favour a decree wa? passed for the recovery 
of money from certain |udgmenfc-delitors, two of whom were, at the 
time when the decree wa-j passed, minors, viz. Kunclan Lai and 
Balbhadar Prasad. The decree was passed jointly against them 
under the guardianship of their mother, a married woman whose 
husband was alive, and against others who were majors at the 
time. The decree bears date the 17th Kovember 1900. It was 
carried into appeal up to this Court and the decree was affirmed 
on the 19th April 1903, Thereafter execution was taken out 
against the minors on the 24th August 1904. When these exe- 
cution proceedings were being taken out the minors were still 
represented by the lady who had represented them throughout the 
suit. It then occurred to the minors or some one on their behalf 
that the decree, so far as they were concerned, was a decree that 
could be challenged, inasmuch as, when it was obtained the per- 
son who purported to represent them was not legally qualified to 
do so. They accordingly brought a suit to have the decree set 
aside and the execution proceedings w'ere for the time stayed 
by order of the court. The suit was dismissed by the court in 
which it was first brought and the decree-holders at once resumed 
their^application for execution again naming the lady already 
mentioned as guardian. In the meanwhile an appeal was brought 
on behalf of the minors and on the 1st July 1907, it was held 
by this Court, that the decree obtained on the 17th November 
1900 was inoperative as against the minors, Thereupon the 
decree-holders lost no time in taking out execution proceedings 
against the other defendants. The defendants raised two ob- 
jections ; firstly, that there was an understanding between the 
decree- holders and themselves that the decretal money should be 
in the first instance realized from the property of the minors, and 
secondly, that the application in the years 1904 and 1905 was of 
no effect and in consequence the pre enb application was .time- 
barred. The court very properly refused to go into the former of 
these objections. As regards the latter it held that the application., 
W'as time-barred. It accordingly rejected the application for 
execution and decree-holder, Lalta Prasad, under the guar- 
dianship ©f (fiajadhar, comes here in appeal. 


Lalta 

Pkasap 


SUBAJ 

Kumab, 
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He contends that the execution taken out by him m 1904 
and 1906, though taken out against the minors only, are, under 
the provisions -of article 179, schedule II, Act XV of 18/7, appli- 
cations which take effect equally against the present respondents, 
and if they be held good, then the present application is not time- 
barred. On behalf of the respondents it was contended that the 
decree being, so far as the minors were concerned, null and void 
the applications of 1904 and 1905 were applications to execute 

a null and void decree and cannot have the effect of keeping 

the decree alive against the other judgment-debtors. 

No case directly bearing upon this question has been placed 
before us and the matter is not free from difficulty. But after 
careful consideration of the words used in explanation I of article 
179, schedule II of the Limitation Act we are prepared to ho d 
that the applications at the time when they were made, namely 
in 1904 and 1905, were applications in accordance with law to 
the proper court for execution. Although for the purposes of 
section 235 of the old Code of Civil Procedure they were m the 
names only of Kundan and Balbbadar and the guardian who was 
not a legally qualified guardian, yet in effect they were as if 
thov ran in names of the other judgment-debtors also ; or to use 
the'exact words of explanation I, although taken out against the 
minors only they did take effect against all the judgment-debtors. 
To hold otherwise in the present case would have this effect 
that the minors would escape from the decree and then under 
the cover of the escape of the minors the majors would escape 
from the effect of the decree-holder and the decree-holder would 
be left fruitless. This being so we ^think we are not put- 
ting an undue strain upon the explanation. We hold that the 
application for execution is not time-harred. 

We accordingly set aside the decree of the lower court and 
return the appUoation to the court below with directions to read- 
nut it in its .original number in the register and to dispose of it 
. according to law. Under the circumstances we make no crder 
aa to costs# * 
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JBefore Mr, Justice Karamat Susain, 

WA2IB MUHA]\II\IAD mD inothisb (Opposite Parties) v, 

HUB LAL (Applicaht.) * 

Criminal Frocedicre Code (Act V o/l898^ section, 195 Sanction to 

prosecute — Gfranted ly Coll ector-^ Set aside hy District Judye^JartsdicUon, 

Wliere a Collector granted sanction for prosecution for perjury in a case in 
wHcIi no appeal lay, and the District J‘udge revoked the sanction, held that 
under clause (<?) of sub-section 7 of section 195 of the Code of Criminal Pro- 
cedure, the District Judge, as being the principal court of original jurisdiction, 
had jurisdiction to revoke the sanction. 

This was an application for revision on the civil side of the 
High Court against an order revoking a sanction granted for 
the prosecution of one Hub Lai, The facts of the case appear 
from the judgment of the Court. 

Babu Sat^a Chandra Mukerji, for the applicant* 

Dr. Tej Bahadur Sapru^ for the opposite parDy. 

Kaeamat HusaiN; J. — A suit for arrears of rent of a sum 
below Es. 100 was instituted in the court of an Assistant Col- 
lector of the 2nd class and was decreed. Hub Lai patwari 
was a witness for the plaintiff. There was an appeal under 
section 176 of the Agra Tenancy Act to the Collector who 
dismissed the suit and granted sanction for the prosecution 
of Hub Lai under sections 193; 466; 471 and 466; Indian Penal 
Code, on the 9th of September 1907. Hub Lai applied in 
revision to the District Judge of Ca^Ynpore; who on the 6th of 
March 1908; revoked the sanction. Wazir Muhammad and 
Amir Muhammad now apply for revision of the order passed 
by the learned District Judge. Their learned vakil argues 
that the learned District Judge had no jurisdiction to revoke 
the sanction granted by the Collector of Fatehpuf inasmuch 
as the court of the District Judge of Cawnpore is not a court 
to which the court of the Collector of Fatehpur is subordinate 
for the purpovses of section 196 of the Criminal Procedure* Code, 
Clause (7) of that section runs as follows For the purposes 
of this section every court shall be deemed to be subordinate 
only to the court to which appeals from the former court ordi- 
narily lie; that is to say — (a) where silch appeals lie to more 

* Civil Bevision Ho. 54! of 1908 from an order of Jt Cumming; Di^trkt 
Judge of Cawnpore^ dated tiie 6tii of March 19Q8* 
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than one courb, the appellate court of inferior jurisdictiou suau 
be the coifrt to which such court shall be deemed to be sub- 
ordinate ; 

(6) 'Where such appeals lie to a civil and also to a revenue 
court, such court shall be deemed to be subordinate to the civil 
or revenue court according to the nature of the case in connec- 
tion with which the offence is alleged to have been committed ; 

(c) Where no appeal lies, such court shall be deemed to be 
subordinate to the principal com-t of original jurisdiction within 
the local limits of whose jurisdiction such first mentioned court 
is situate.^^ 

In the present ease which was decided by the Collector of 
Fatehpur, there is no appeal from bis order to any court. The 
case will therefore be governed by clause 7 (c), section 196. 
Mr. Satya Chandra contends that that clause is apxrlicable to a 
Court of Snsail Causes from the orders of which there is no ajipeal 
to any court. The learned advocate for Hub Lai, on the other 
hand, contends that the application of that clause is not limited 
to the Court of Small Causes but extends to all courts when 
their orders are not appealable. I am of oxiinion that the clause 


Wazib 

Mubammad 
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Welrmr^ 1S| 


Before Sir Join Bianle^, Knight, Chief Justice and Mr, Justice Banerji, 
CPIEDI LAL (Depehdaist:) JWALA PKaSAD (Plahsth^’f.) * 

Act Ko. IXoflSlZ— {Indian Oaths Act), sections 9, ll-^-^Befendani taUngmtl 
jiTO'jcosed Ig xylamiiff---Oath conclusive^ 

Tlie plaintiii in a suit stated that ho would accept whatever evidence the 
defendant would give with Ganges water in his hand and on his* honour. The 
defendant swore with] Ganges water in his hand that the claim was false inas- 
much as the amount due to the plaintiff had been set off. against a large sum 
due to the defendant, Seld that the suit must bo dismissed, the defendant 
having sworn in the manner prescribed. 

The facts of this case are as follows : — 

Tiie plaintiff J wala Prasad sued Chhedi Lai and others for 
a sum of money. During the course of the proceedings the 
plaintifi made a statement that he would accept whatever amount 
the defendant Chhedi Lai would admit as due by swearing on 
Ganges water and on his honour ( ha half gangajali im immse 
leak dc). The oath proposed was accepted by the defendant 
Chhedi Lai and he made a solemn affirmation with Ganges water 
in his hand and stated that the plaintiff’s claim was totally fake, 
that ihe plaintiff owed a larger sum of money to him than he 
owed the plaintiff and that the amount due. by him had been set 
off against the amount due to him. The Subordinate Judge 
decreed the plaintiff’s claim holding that the statement amounted 
to an admission and there was no proof of the set off claimed by 
the defendant. On appeal the District Judge, while holding 
that the Subordinate Judge was bound to dismiss the claim on 
the statement made by Chhedi Lai if the oath was taken as 
precisely prescribed for him, held that the oath was not taken 
in the.manner proposed" as Chhedi Lai took the oath only on Gan- 
ges water and not also oh his however. He accordingly. dismissed 
Chhedi Lai’s appeal. Chhedi Lai appealed to the High Court., 
MnnsM Gohid Prasad (for whom Dr. Tej Bahad'ar papr'a) 
for the appellant, contended that the oath was in the manner 
prescribed by the plaintiff, as he took the oath cai Ganges water 
and if there was any irregularity it was cured by. section 13 of 
the Oaths Act. The whole statement of ChhediLalskould.be 


^ Second Appeal Ho, 14^7 of 1907 from a -decreo of H, B. Holme, District 
‘tTudge of dbansi, dated the 5th July 1907, modifying a decree of Pramatha Huth 
Danerji, Subordinate Judge of Jhansi, dated 30th of April 190*^, . 
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considered and not the portion only ^v. 
is against him. 

Baba Sital Prasad Qhosh, tor 
that the deponent should have taken the 
his hand and S'hould have said that 
his honour, only swearing with Gan 
not enough. 

STANIiNY, "•) 

.alt broagUt by tke phirtifl to lecove. money 

by the defendants 1 and z in 
intoxicating drugs taken by the 
plaintiff from the Collector fo 
the course cf the hearing 
the plaintiff stated that be would accept 
defendant Chhedi Lai would give on G' 
honour stud that the caso i ^ 

Lai then took a solemn affirmation and takin; 
his hands swore that nothing was ( 
that the plaintiff’s claim was wholly false. 

Rs. 826 has been due by him to 1 _ ^ 

been set off with plaintiff’s consent against 
sum due by the plaintiff to him in 

The learned Subordinate Judge decreed the p. 

against Chhedi Lai holding — . .. ^ j . , . 

admission that Rs. 826 were due by him to the plaintiff and that 
the alleged set off had not been proved. On appeal the learned 
District Judge held that upon the statement of the defendant, 
Chhedi Lai, the court of first instance was bound to dismiss tlie 
claim whether it believed Chhedi Lai’s statement or not, provi- 
ded that Chhedi Lai had taken the oath precisely as prescribed 
for him. Then the court, commenting upon the words by 
which Chhedi agreed to be bound, observed: «But the oath 
Chhedi Lai took was only on the Ganges water (ImlfQanga jah) 
!/and not also on his honour (wa imanse) and held that this^ was 
not as prescribed. This appears to us to be mere hair-splibing. 
Chhedi Lai on being sworn necessarily took an obligation upon 
him .to give evidence on his honour and he gave his evidence 
having Gauges' water in his hands, It was not possible for him 
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' ■ Jaintiff’s claim as 

that his evidence amounted to an 



ALLAHABAD SEBIES, 


to take Ills honour In Iiis hands as well as the Ganges water. In igog 
taking the oath which ho iook^ ha undertook on his honour to 
swear triitiifally and having the Ganges water in his hands it 
appears to us that he fully satisfied all that his opp^onent required. 

He swore that nothing was due inasmuch as the debt had been 
setoff; and in view of this evidence, wh^.eh under section 11 of 
the Oaths Act the court was bound to accept as conclusive proof, 
the claim should have been dismissed. We accordingly aFow 
the appeal^ and setting aside the decree of the courts below, we 
dismiss the j)laintiff's suit with costs including fees^ in his court, 
on the higher scale. 

"'■■".O '. ■■■ ■ ■ 

A'ppeal decreed. 


PEiSlD. 


REVISIONAL CRIMINAL 


Before Mr^ Justice Aihn 
EMPEEOB UMER-UD-: 

Criminal JProcedure Code {Act ITo, V oj^lSOS), secii 
Order of Acquittal ** Whether lar to 

A solclior from Burma sent an intimation to t 
he had authorised his brother to tile a complai: 
enticing away his wife. When the case came on i 
the brother had no such authority and the Magisi 
The complainant then filed a complaint personal 
acquittal was no bar to the trial of the present < 
fiu^iing of the Magistrate amounted to this that the 
him. Queen Bmjeress \\ BaPmnt, (1) referred to. 

Mr. C. Ross Alston, for the accused. 

The Assistant Government Advocate,^ ( 
comson) for the Crown. 

AikmaNj J. — In my opinion no suffic: 
interfering in this case. Mohammad Fan 
wdth his regiment in Burma, sent an int 
Magistrate of Bijnor that he had authorIs< 
a complaint against the applicant, Ume 
away his (Mohammad Farookh’s) wife. I 


^Orimia-il Rwision No. S t-B ot 1903, a;’i>in?u an oi 
Magistrato o! Bijaor, datol feh3 l9th Novonbar 1903. 
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aGCused was heal’d by- a Magistrate. When evidence for both 
sides had been recorded,. it struck the Magistrate that the hus- 
band’s brother held no authority to institute the. case and 
he ended his judgment with the words <’I therefore acquit the 
accused.” Thereuyou the husband, having obtained leave, came 
from Burma and imstitiited a fresh complaint. lu answer to 
this the applicant set up the previous acquittal. In my opinion 
the so-called acquittal is, under the circumstances, no bar to the 
trial of the present charge. The Magistrate’s previous finding 
amounted to this that there was no complaint ' before him of 
which he could take cognizance. If it were necessary I should 
Imve no hesitation in setting aside the previous so-called acquit- 
tal and directing the present trial to proceed. V ide Qiireeoi- 
Smpreasv. Balwaw/S (1). But I do not think this is necessary 
and content myself with dismissing the application. 

Application dismissed . . 


IS^iibrmry 15 . 
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APPELLATE CIVIL. 

Before Mr. Jmttce Biclard* and Mr. Justice Karamat Eusain. 

EHUNNI LAL (Plaintiff) v. MOHAN LAL and others 

(Defendants).* 

Ac4 No. IV of 1882 {Transfer of Broj^eriy Act), sections 67, 111, llQ^Zease ly 
mortgagee in favour of mortgagor --Mortgagor holding over without pay» 
rnent of rent>-^Lease when determined — Act No. XV of 1877 {Indian Limi- 
iaiion Act), Schedule II, Article 139- Suit hy mortgagee for i^ssession, 

A usufructuary mortgagee execute I a lease of the mortgaged pro- 
perty in favour of his mortgagors for five years but after the expiry 
of the term of the lease neither claimed nor received rent from his mortgagors 
for more than 12 years and then sued them for possession of the property, held 
that the' suit was barred by limitation. Eeld also that the lease determined 
on the expiration of five years and a tenancy from year to year did not 
come into existence as there was nothing to show that the landlord assented 
to the tenant’s continuing in possession. Brem Buhh Bnu-gia, (2) dis- ^ 
tiuguished. 

Eeld also that no suit for sale could be brought upon the mortgage, as the 
inere fact that it provided for redemption upon payment of the principal did not 
make it a simple mortgage, 

' * Second Appeal No. 723 of 1907 from a decree of E. 0 E. Leggatt, District 
d'udge of Bareilly, dated the 12th of March 1907, confirming a decree of Pitamber 
Joshi, Subordinate Judge of Bareilly, dated the 30ih of June 1905. 

(J) (1886) I. L. B., 9 AU., 13S. " (2) (1879) t L. E„ 2 AU, 517, 
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gaged property. The mortgagors also covenanted that they 
would repay the principal at the end of five years in a lumpsum. 
Shortly after the execution of the mortgage, i.e. on 6th March 
1879, the mortgagees mide a lease in favour of one of the mortga- 
gors for a term of five years. Certain transactions not material 
to the present report took place by which Mangli Prasad, one of 
the two mortgagees, was paid off and the present plaintiff be- 
came the . owner of half of the mortgagee rights in the two 
villages, Bhul Bhulaniya and Bijpuri. On the 10th September 
1902, he applied for mutation of names but his application was 
rejected and then the present suit was brought on the 29th June 
1904 for sale or in the alternative for possession of the mortgaged 
property. The defendants pleaded that as the mortgage wasusu-. 
fi’uctuary, there could be no sale of the property, and as more than 
12 years had elapsed since the date of the mortgage the claim for 
possession was barred. It was found by the lower court that the 
mortgagees sued for and obtained decrees for payment of rent 
reserved by the lease during the period of the lease but that after 
the expiration of the term of the lease the mortgagees no longer 
sued for rent and their title as landlord was no longer recognised. 
Both courts dismissed the suit. The plaintiff appealed. 

Pandit Mohan Lai Nehru (with him Hon’ble Pandit Madan 
Mohan Malaviya and Dr. Tej Bahadur Bapru), for the appel- 
lant contended that as the respondents mortgagors entered into 
possession as lessees, there could be no adverse possession. Mere 
non-payment of rent would not make their possession adverse, 
unless there was some overt act of assertion of a hostile title. 
According to the provisions of section 116 of the Transfer of 
Property Act, in the case of holding .over by a lessee, the lease is 
renewed. BremSukh J)asv.Bhufw {l). Moreover tbe mortgage 
was not a pure usufiucluary mortgage. There, was a covenant 
(1879) 2 517. I 
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to repay and in .nich eases a power of sale is implied if there is no 
payment— jlnrar Ohand Lnhhmaji v. Kila Morar (1 ). 

Mr M. L. Agarwala, (with him Mr. W. WaUaeh and Babu 
8ital Prasad Ghosh), for respondents. The right to possession was 
barred as the suit was not brought within lime. The possession 
of the respondenls mortgagors after the expiry of five years was 
adverse to the mortgagees. Lachman v. Gulsari Lai (2), 
Chandri v. Dmji Bhau, (3). Section 67, clause (a), of the Trans- 
fer of Property Act did not allow a nsufructuary mortgagee to 
get a decree for sale. Kashi Pam v. Bardar Bwgh (4). 

Pandit Mohan Lai Kehru was heard in reply, 

Riohaeds and Kaeamat Husain, JJ,— This was a suit in 
which the plaintifiT asked for the sale of a certain property on 
foot of a mortgage, dated the 17th December 1878, or in the 
alternative for possession of the mortgaged property. Both the 
courts below have dismissed the plaintiff's claim. On the 17th 
December 1878, a mortgage was made for five years with pos- 
sesion, The deed provided that at the end of the five years tie 
mortgagor should be entitled to redeem the mortgaged property 
and it farther contained a covenant by the mortgagor that 
he would repay the principal at the end of five years in a 
lump sum. Shortly after the execution of the mortgage, that 
is to say, on the 5th of March 1879, the mortgagees made a 
lease to one of the mortgagors for a term of five years. It has 
been found by the court below that the mortgagees sued for 
and obtained decrees for the payment of rent reserved by 
the le.me, duiing the term of the lease; but that after the 
expiration of the term of the lease the mortgagees no longer 
sued for the rent and the title of the mortgagees as landlord 

w^as no longer recognised. It is quite clear that no rent was 

ever paid since the determination of the lease and tliere is 
no evidence that there was any new agreement entered into 
that the mortgagors should contiuue to hold on after the 
determination of the lease as tenants of the mortgagees. The 
plaintiff contended, first, that he was entitled to I ring the 
property to sale j secondly, that the mortgagors had never 

(1) (1903) I. L. B„ 27 Bom., COO. (3) (1900) I. L. B., 24 Bora 504 

(2) (1904) 1 A. L. J. B. 201. . (4) (1905) I. L. B:, 28 All” 157. * 
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the meaiUDg of section 10 of Act XV of 1877. During the 
course of the arguments the point that an acknowledgment 
had been given had to be abandoned, and it is unnecessary 
for us to deal with this question any further. The only 
acknowledgment that could possibly be relied upon was given 
in the year 1899 and if the defendants’ contention was right, 
the plaintiff’s claim was already barred at the date of the 
alleged acknowledgment. We now deal with the plaintiff’s 
contention that he must be regarded as a landlord suing his 
tenant for possession. Under article 139 of the second schedule 
of Act XV of 1877, a suit of this nature must be brought 
within twelve years from the date when the tenancy is deter- 
mined. The lease determined in 1884 and the present suit was 
not instituted till the year 1904. The plaintiff, however, con- 
tends that on the determination of the lease the defendants became 
his tenants from year to year, according to the provisions of 
section 116 of the Transfer cf Property Act. That section no 
doubt provides that if the lessor after the determination of the 
lease accepts rent from the tenant or otheivise assents to his 
continuing in possession, a new tenancy will be presumed. In 
the present case there clearly was no acceptance of rent by the 
lessor, and save for the mere fact that the defendants or their 
representatives remained on in possession there is nothing to 
suggest that the mortgagee or his representatives ever assented 
to their continuing in possession. We have been referred to 
a case, Prem, 8uh v. Bhupia (1). In that case a suit was 
brought by the plaintiffs alleging that a lease had been given by 
their predecessor to the predecessor of the defendant of a certain 
Louse on condition that he should pay a certain rent and that if he 
failed to pay the rent then he should vacate the house. A Full 
Bench decided that tie meie fact that the tenant neglected to 
I ay the rent would not confer on him a title adverse to his lessor. 
It is to be mentioned that in that case there was no fixed period 
as in the present case. That decision was given in 1879 before 
fl) (1607) : 7 
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the passing of tie Transfer of Properfcy Act. Section 111 of 
that Act expressly provides that a lease of icamovable properfej, 
determines by efflux of time limited thereby. We do not 
think that the case we have just now quoted applies in the 
present case 

There remains the question whether’ or not the plaintiff is 
entitled to a decree for the sale of the property. Section 67 of 
the Transfer of Property Act makes provision for the bringing 
of suits by mortgagees for the sale of the mortgaged property j 
but clause fa) expressly provides tl at a usufructuary mortgagee 
can under no cii cumstances institute a suit for foreclosure or 
sale. If therefore the mortgage in the present case was a 
usufructuary mortgage, it is quite clear that the plaintiff* can have 
no remedy by way of sale. The mortgage on the face of it 
appeals to be a usufructuary mortgage. It is called a usufruc- 
tuary mortgage and it provides for the redemption of the property 
by repayment of the principal at the end of the five years. It 
is contended that it became a simple mortgage at the end of 
the term. We do not think that this contention is sound. If 
■the mortgagees had remained in possefsion as they were entitled 
to do. the morfsagor, under the provisions of section 62 of the 
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before Mt* JusHoe Micliards and Mr» Justice Slaramat Susain, 

LAL SIHGH AKB othsbs (DEiPENDATirTS) V. KHALIQ SIJi3fGH akb ooihees 

(Plain TitE s). * 

Act (local) Wo. XI of 1901 ( Agra Tenancy Act), section 199Snit for arrears 
of rent — Tenant not yleadhig proprietary title — Suhseguent suit for dec* 
laration of title — Ees judicata. 

In a suit for arrears of rent under Act No. II of 1901 tlie plaintiff did not 
set upliis proprietary title to tbe land in suit. JECeld that a subsequent suit in 
tbe civil court for establishment of his proprietary right was barred by the 
principle of res judicata.-— JBehari Y. Sheohalah (1) followed. 

The facts of this case are as iollows : — 

The plaintiffs brought the predent suit for a declai'ation that 
they were the proprietors of certain plots of land and also prayed 
that a decree for arrears of rent passed -against them on 20th 
January 1906, be set aside. In the Revenue papers the plots are 
recorded as in the cultivation of the plaintiffs. ^ The plaintiffs twice 
applied for. correction of the Revenue papers but the Revenue 
Courts disallowed the application deciding that the entry was cor- 
rect. The defendants then brought a suit for enhancement of rent 
of all the plots and that ‘suit was decreed on ] 1th March 1904 and 
on the basis of the decree for enhancement a suit for arrears was 
brought by the defendants and decreed on 20th January 1906. 
In the suit for arrears Khaliq Singh plaintiff had alone appeared, 
but in his defence he did not allege that he was proprietor of any 
of the plots. The lower courts decreed the plaintiffs^ claim The 
defendants appealed to the High Court. 

Mr. Ahdul Itaoofj for the appellants, contended that in the 
suit for arrears the present plaintiffs could have raised the ques- 
tion of proprietary title and that not having raised it they were 
barred by the principle of res judicata from raising it now. 
He relied on Behari v. Sheobalah (1). 

Babu Surendra Math 8en^ for the respondents, contended that 
under section 193 of the Tenancy Act the provisions of the Civil 
Procedure Code were to apply only if they were not inconsistent 
with the Act. If the ]dea of title had been decided by the 
Revenue Court, the decision would have been res judicata. 


1909. 

February iJ' 


* Second Appeal No. 1834 of 1907, from a decree of L. Marshtill, District 
Judge of Mampnrl, dated tho 22nd July 1907, confirming a decree of labri 
Prasad, Subordinate Judge of Miinpuri, dated the 23rd June 1906, ;> 

(1) (1907) I. L. B., 29 AID, 601. / ^ 



of certain plots of land which are speci fied in a list at the end of the 
plaint. They also asked to have a certain decree for rent granted 
hy the revenue court set aside. It appears that as far back as the 
year 1872, the defendants or their representatives were recorded as 
proprietors and the plaintiffs in the present suit were recorded as 
cultivators in respect of the holdings the subject-matter of the 
present suit. In the year 1902, the plaintiffs made an application 
to correct the entry in the revenue papers. This application was 
refu-ed. In 1903, a similar application was made with a like 
result. The defendants in the present suit then applied in the 
revenue court to have the rent payable by the plaintiffs enhanced 
and the application was allowed in March 1904. In the year 
1900 the defendants sued the plaintiffs in the revenue court for 
arrears of enhanced rent. Only one of the plaintiffs in this suit, 
namely Khaliq Singh, appeared, but a decree was given for en- 
hanced rent and this is the decree which it is now sought to set 
aside. The plaintiffs by their present suit seek to go behind all 
the proceedings in the revenue court and to have it declared that 
they are proprietors of the holding of which they have been record- 
ed as culbivatory tenants ever since the year 1872. If the law 
permitted this to be done it would he very unfortunate. It 
would mean that the time of the revenue court in considering the 
question of the enhancement of rent, and also in deciding the 
issues between the parties in the s-nit for arrears of rent, would 
have been completely wa'^ted, and it would tend to bring tl>e 
civil and revenue courts into conflict. It does not appear that 
the plaintiffs ever setup their proprietary title until they institut- 
■edthe present suit. When they were sued for arrears of rent it 
is quite clear that they did not plead the proprietary title. I¥e 
have had ihe judgment of the I’evenue court in that case read to 
as. It has been ingeniouBly argued by Mr. Surendra Nath Sen 
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that the revenue court has only jurisdiction to decide a question 
of proprietary right or to order the defendant to bring a suit in 
a civil court under the provisions of section 199 of the Tenancy 
Actj in a case in which the defendant has expressly pleaded his 
proprietary title and he argues that inasmuch as the plaintiffs in 
the present ca-:e did not plead proprietary title when sued in 
the revenue court the qiiesuon never was capable of being decid- 
ed by a revenue court. We think that such construction of the 
Tenancy Act is quite contrary to the entire policy of the law. 
We think that when the plaintiffs were sued in the revenue court 
they were bound under the provisions of section 199 of the Ten- 
ancy Act read with section 13 of the Code of Civil Procedure 
(Act No. XIV of 1882) to put forward as a defence to the suit 
their plea of proprietary title, and that having failed to do so 
the matter is res judicatCLy and it is not open to them to raise 
the question afresh in the present suit. We find that a similar 
view was taken by a Judge of this Court in the case of Bihmi 
V. Sheohalak (1). The learned Judge in that case points out 
the alteration that has been mad e in the la w by section 199 of 
the Tenancy Act and distinguishes cases arising since the 
passing of that Act from oases coming under the provisions of 
Act No. XII of 1881. We allow the appeal^ set aside the decrees 
of the courts below, and dismiss the plaintiffs^ suit with costs in 
all courts including in this court fees on the higher scale. 

Appeal decreed. 

JSefore Sir John Stanley^ Knight, Chief Justice and Mr^ Justice Banerji. 
JHUNKTJ SINGH (Defekdant) v. CHHOTKAN SINGH Am others 
(Plaintiffs).* 

Usufructuary mortgage — Mortgages not in 'possession of a portion of the 
mortpaged property ’^Acquiescence of mortgagee in part performance^^ 
Btivulatian for int erest’”^ Redemption without pay meni of interest, 
Wliere a mortgage-deed provides for payment of interest if ** there is anjr 
defect (nuqs ) in the mori gaged property and any manner of defect arise in the 
mortgagee’s possession/^ hdd that the defect referred to is a detect in the 
title of the mortgagor whereby the mortgagee should fail to get possession or 
having got possession should lose it. 

* Second Appeal No. 1389 of 1907 from a decree of N. D. Simpson, District 
Judge, of Gorakhpur, dated the 7th September 1907, confirpxing a decree of 
Achal Behari, Subordinate Judge of Gorakhpur, dated the 30th July 1906^ ^ 

(1) (1907) I. L. B., 29 All., 601. * . 
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MM tetlxer tlaat the mortgagee having allowed the mortgagors to retain 
possession of a part of, the mortgaged property and made no claim in respect of 
the stipulation in the mortgage-deed referred to above his claim for interest ,, 
barred by his acquiescence. JBartah Bahadur Singh v. (^ajadhar Bahhnh Singh 
(1) and Khuda Bahhsh v, Alim-un nissa (2) referred to. 

The facts of the case are as follows : — 

Chahak Eal adur Singh and Harbana Bahadur Singh, plain- 
tiffs, 2nd party, mortgaged with possession the properties in 
dispute to defendant Jhiinku Singh under a mortgage deed, 
dated 26tlr August 1888; and subsequently sold their share in 
mauza Badhia to Chholkan Singh, plaintiff, Ist party, under a 
■ sale deed, dated 28rd June 1905. The plaintiff 1st party depo- 
sited the mortgage money in court under section 83, Act lY of 
1882, to defendant’s account but the latter refused to accept the 
tender on the ground that he had not obtained possession of a 
portion of the mortgaged property. A suit was brought for 
redemption. The Subordinate Judge decreed the plaintiffs’ 
claim. On appeal the District Judge referred the case to the 
lower court for a finding as to the length of the period of dis- 
possession* of the mortgagee. On return of the finding the 
District Judge relying on the case of Lachman JDas v. Baldeo 
Bingh (8) dismissed the appeal. The defendant appealed. 

Hon’ble Pandit Madan Mohan Malaviya (with him Babn 
Jogendranath Chaudhri) for the appellant, contended that 
the lower appellate court having found that the defendant 
was kept out of possession of more than half of the property for 
4 years and 7 months, should have decreed interest to the defen- 
dant for that period and that the lower appellate court having 
held in its order, dated 9th November 1906, that the defendant 
Was entitled to interest, it was not competent to go behind that 
order. He relied on Kishun Kuar v. Oavga Praaad (4). 

The Hon’ble Pandit- Sunda/r Lai (with him Babu Iswar 
Baran) for respondents, relied on Partah Bahadur v. Gajadhar 
:fl l^^BaJchsh (1) and Khuda Bakhsh v. AHm-un-nissa (2). . 

C. J, and Banehji, J. — This appeal arises ont of 
i . -a suit for redemption of property the subject of a usufructuary ' 
■jXmWtgage, dated ^ August 1888.^ The plaintiff's, 2nd. 

fiiWfieily Not®, im, p. 91. ■ (3) (1902) L. B., 29 1. A., 148. s. 0 ., I. L. E., 

'• •■W-, , 24 AH., 621; , , , , 

-if?! ,{1W8) 6 4. I-.J.B4'§4.\' (4) (i904) 1. L. B., 2T AU., SIS. 
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party^ who are feh© mortgagors^ sold their interest in the equity 
of redemption to the plaintiff No^ 1 on the 23rd June 1905 
and the plaintiff No. 1 deposited the mortgage debt; Es. 1;800; 
in court under section 83; Act I V of 1882; to the account of the 
defendant but the defendant refused to accept the same. The 
properties mortgaged are 12bighas of sir in Badhia and fiactional 
shares in 5 villages; Tirhabir and 4 others. The defendant 
obtained possession of the sir and the share of Tirhabir on 
the execution of the mortgage, but he did not get possession of 
the shares in the other villages till April 1893, i.e. 4 years and 
7 months after the date of the mortgage. 

The principal ground upon which the defendant refused to 
accept the amount deposited in court was that the mortgage deed 
contained a provision for the payment of interest at the rate of 
2 per cent, per mensem if possession of the mortgaged property 
were not delivered to the mortgagee; and that he did not get 
possession of portions of the mori gaged propertyjuntil the month of 
April 1893; and is, therefore, entitled to interest on the mortgage 
debt. The court of the first instance decreed the-plaintifl’s 
claim and the decision of that court was affirmed by the lower 
appellate court. 

Two grounds of appeal have been pressed before us; the 
first is that inasmuch as the lower appellate court found that the 
defendant was kept out oi possession of part of the mortgaged pro^ 
perty for a period of 4 years and 7 months, it should have decreed 
portion at least of the interest claimed for that period. The 
stipulation in the deed provides for payment of interest if there 
is any defect (nuqs) in the mortgaged property, or any . manner 
of defect arise in the mortgagee’s possessioh.^^ , It is not quite 
clear what these words mean, but we are disposed to think that they , v . ‘ ' 

refer to a defect in the title of the mortgagor whereby the * v:-. 

gagees should fail to get possession or having got possession should , ”! ■ 

lose such posses,- ion. However this may be, the mortgagees took 
possesion of part of the mortgaged property and raised no , r:;rV 
objection. They allowed the mortgagors to retain possession of' ' , 

the residue of it and made no claim in respect of the 
in the mortgage- deed, to which ^ we have referred* . 
inclined to think that the lower appeilate court wa#ri£Mdn-;tl^ r. 
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reason which it suggested for this. It observes that appareotlj' 
the land revenue assessment is comparatively high and neither, 
party was very anxious to pay it.^^ The principle iinderly*" 
iog the decision in Rcijci Partab Bahadur Singh v. Gajadhar 
Bakhsh (1) and in the ease of Klmdcc Bilchsh v. 
oiissGL (2) seems to us to be applicable to this case. Ihe mort- 
gee’s claim for interest is barred by his acquiescence. On this 
ground the appeal in our opinion fails. The only other contention 
raised was that the lower appellate court, in an order of the 9th 
November 1906, by which an issue was referred for determina- 
tion to the court of first instance, stated that the mortgagee was 
entitled to interest for the period of his dispossession. It is 
contended that having expressed this view the learned Judge was 
not Justified afterwards in dismissing the mortgagee’s claim for 
interest. We cannot accede to this contention, but assuming 
that the lower appellate court was not jusiiifiecl in the course 
it adopted, the respondents are entitled now to support the 
decree of that court on the ground that the mortgagee having 
acquiesced in the mortgagor’s remaining in possession of por- 
tion of the mortgaged property, cannot succeed in his claim for 
interest. 

For these reasons we dismiss the appeal with costs. 

Ap'peal diemisBed* 
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before 8w John Stanley^ Knight^ Chief Justice and Mr, Justice 
Hanerji, 

HAM DHAM SAHU (Applicant) and LALIT SIISTGH and others 
(opposite parties}, * ^ 

Act 2Joi iV" of XBB2^{Transfer of Property Act]^ ^sections 92, 93 — Applica- 
tion for enlargement of tme-^AppUcHtion to he made to the court of first 
instance f not to an appellate oourU 

An appKoatioa nnaer secStion 93, Transfer of Property Act, 1882, tor exten- 
w; 4 - fene for payment of mortgage money inja decsree parsed under section 

‘‘U . '’92 Act by an appellate court must be made to tbe court of first instanco 


* CiTa Miscellaneous Ho, 800 of 1908, 

cr n /rtv ** 
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Shea Warain r, OMmi Lai (1) followed | JBahu Frasad ?• Khiali Mam (*2) 
diissented from. 

This was an application for extension of the time fixei for 
payment of mortgage money under an appellate decree of the 
High Court. 

Miinshi Waribans 8cihai^ for the respondent, raised a pre- 
liminary objection to the hearing of the application on the ground 
that the High Court had no juii-dietion to entertain the apph* 
cation. The court of first instance was the proper court to which 
the application should have been made. He relied on 8heo 
Narain v. Ghunni Lai (1). 

Munslii Oioxlkari Lai Agartvala^ for the applicant, cited 
the ca^e of Babu Prasad v, Khiali Ram (2), in support of the 
contention that in a case in which there had been an appeal, an 
application for enlargement of time could be entertained by an 
appellate court as well as a court of first instance* 

Stanley, C. J. and Banebji, J. — This is an application by 
Ramdhani Sahu, the appellant, for an extension of the time 
fixed by this court for payment of a mortgage debt under a 
deci’ee of the 23rd of July 1908. By that decree the appellant 
was directed to pay a prior mortgage on or before the 5th of 
November 1908, Owing to delay in obtaining a copy of the 
judgment, the date which was so fixed was allowed to pass over 
without payment. The present application is now made to this 
Court to extend the time for payment. 

A preliminary objection is raised to the application to the 
eflect that the pi'oper court to which this application should be 
made is the court of first instance. We think that this preli- 
minary objection is welhfoimcled. The question as to the proper 
court to' which such an application should be presented was 
considered by a Bench of this Court, of which one of us was a 
member, in the ease of 8heo Narain v. Ghunni Lai (1). In the 
judgment in that case the authorities are reviewed and the 
language of section 92 of the Transfer of Property Act con-- 
sidered, with the result that the Court came to the conclusion 
that a preliminary objection similar to the one now put forward; 
was bound to prevail; that when a decree for redemption under. 

(1) (1900) I. L* B., All., (2) Weeklj Ho tos, 1906 , p* 203; 


1909 


' Bam Bhaiu 
Sahu 

V, 

Lalit Sihgh, 



830 


THE ESTDIAE IiAW EBPOETS, [VOL. XXSI 


1909 


KAm Dhahi 
Sahu 

1?. 

^ Itmx SlH<5H. 




IS 

m" 


1909 
March 3. 


section 92 of the Transfer of Property Act, 1882, has been made 
by an appellate court, an application under the last paragraph of 
section 93 must be made not to that court but to the court of 
first instance. It is pointed out to us that this ruling was not 
followed by our brother Richards in the case of Babv, Prasad 
V. Khiali Ram. (1). Our learned brother in that ease held that 
although the court of first instance was ihe proper court for 
dealing with applications of the kind yet the appellate court had 
jurisdiction also to allow an enlargement of time in oases in 
which there had been appeals. We are unable to agree in the 
view expressed by our learned brother. W^e are of opinion that 
the earlier ruling is correct. We therefore allow the preli- 
mioafy objection but we do not express any opinion as to the 
merits of the application. It is stated that the money payable 
to the prior mortgagee has actually been paid and a receipt 
therefore obtained. Under these circumstances there will pos- 
sibly be little difficulty in obtaining an extension of time from 
the proper court. 

We dismissed the application, hut under the circumstance?, 
without costs. 

A 2 oplication rejected. 


APPELLATE CIVIL. 


Before Mr. Justice Sir Q-eorge Knox aad Mr. Justice Griffin. 

NAKAIN DASS (I>«pehdaot) BHUP NARAIN ahd anotheb (Plaiittifps). * 
Act {local) No. Ill of 1901 {Land Kevenue Aci)t section 233 {h)^ Suit fur 
' 'partition of and site-- Civil and Ue venue Courts — Jurisdiction. 

* In a suit for partition of a Lera standing on agricultural land situate in a 
mahal in whicli tlie plaintife liad a share, held that though the suit was in 
name one for partition of a building, it was really a suit for partition also of tho 
' land on which the building stood, and that it was barred by section 233 
Land Revenue Act. 

1 : ■ The facts of this ease are as follows : — 

1867 the village Sarkara was divided into two maii.aZs,ma- 
. . 'r jSitT’M and wifflAai! Mvitani. The plaintiffs and the defendants, 

v;.---;-". ' ^ 

' *B'irstApp^N’o.l01o£1909froiiianor3erofGKrrai.KishoieDiitf',Subor- 
<' , flinaieJnigeolBaiEailly, dated the letii of July ,1908. ,i 

-rV;..,,, _ A) WaaWy.Kotea, 1908, p. 203. 
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are joinfc owners of mahal 8whh^ but mahal MuUani is exclu- 
sively owned by the defendants. ‘When the Eevenue Court 
partitioned the village in 1867, the site on which the house in 
dispute stands was allotted in its entirety to mahal MulicmL 
The housej however, which is known as a is in the joint 
po.-session of all the proprietors of the village. The plaintiJffs 
on the strength of that possession brought this suit for partition 
of the house and for separate, possession of a share therein to the 
extent of their share in the village. The court of first insSance 
dismissed the suit holding that the plaintiffs were noL the owners 
of the site of house and that they, therefore^ could not get parti- 
tion and separate possession of the site of the Dera now in dis- 
pute. On appeal the Subordinate Judge reversed the finding of 
the court of first instance and remanded the case. The defen- 
dants appealed to the High Court. ■ ^ 

Babu Sital Prasad Ghose for the appellants, contended that ;; ;■ ; 

the plaintiffs not being owners of the site of the house admitted-* T 

ly situate in mahal MuUani which was exclusively owned by ' 

the defendants, could not claim partition and separate possession 
of a portion thereof. If the plaintiffs or their predecessors had 
any share in the site of the house they ought to have raised this 
objection at the time of partition before ihe Eevenue Court. 

They are now barred by section 233 (fc) of the Land Eevenue 
Act (III of 1901) from raising any such objection. He relied 
on Kalika Prasad Tewari and others v. Naresh Putt Tewari{\) 

Munshi Qohind Prasad, for the respondents relied on Ahdul 
Rahman v. Mashini Bibi (2) ; Iswar Prashad v. Jagannaih 

Knox:, and Gbiffin, JJ. — The order under appeal is an order ^ 

passed by the Subordinate Judge of Bareilly whereby reversing \ ' 

the decree of the lower court he remanded the case to thatcourt ^ m 

to be replaced on its original number on the file of that court 

and to be disposed of according to law. The order continues, 

The lower court will pass a final decree in the plaintiff^s favour : 

for separate possession by partition/^ The plaintiff’s claim a five- . -y, 

ninth. ..share, in,,., .the, , property., in, dispute wh5ch.„i.s. called ‘ 

" (1)S,.A. No. n45of' 
on the 4th of March, 
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situate in an agricultural village. They admit that the site upon 
which the derd stands is situate in a mahal of the village called 
mahal MuUani in v^hidh they have no share. They themselves 
are owners of property in a mahal of the village known as mahal 
Surkh. When the Ee venue Courts partitioned the village in 
1867, the site on which the de^^a stands was allotted in its 
entirety to mahal Multani. The title of the plaintiffs rests partly 
upon inheritance from certain persons who were proprietors in 
possession of the (Zem, partly upon purchase. They say that they 
have repeatedly a<ked the defendant to partition the dera and to 
give them possession over their share. As the defendant refuses 

V to accede to .this request they have brought the present suit for 
. partition of their share in the dera and for exclusive possession 

V over it. The defence, amongst other grounds, with which we are 
‘ not concerned, raises the question that plaintiffs cannot ask for 

partition of the dera^ but might ask for the rent of that portion 
of it which is occupied by the defendant. The court of first 
' instance, holding that the claim was virtually one for partition and 
separate possession of the site of the dera in suit and that it wag 
unmaintainable, dismissed the suit. The lower appellate court 
found that as the plaintiffs were owners of a portion of the 
house in dispute they were entitled to separate possession of 
their share of the house by partition and the mere fact that the 
defendant was owner of the site of the house cannot defeat the 
plaintiffs^ rights to claim partition of the building itself. The 
defendant appeals from this order and his plea is that the plain- 
tiffs are not owners of the site of the house which is situate in 
a mahal exclusively owned by him and the plaintiffs are 
not entitled to claim partition of the house in dispute. On 
behalf of the respondents our attention was called to the 
cases of Ahdul Rahman Y. Mashina Bibi (1), and Iswar 
Par shad v. Jagarnath Singh and others (2). In the first 
, cases it was held that it was not within the juris- 

■ P^,,.ot^a'; Oourt of Eeveniie to partition a ^ chbauni ^ or 
^ ^ ^ ^ _ hpase, ‘ The second case was a case in which the ' 

- Co^sharers^ in the village and while the village re- 

erected a building. . On 

). mm, P.40, (2) Weekly Holes, 1006, % 104' ’ ’ 
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partition the revenue authorities allotted the plot on which the 
building stood to the share of thp second party the plaintiffs. 
The plaintiffs sued for demolition of the building and for reco- 
very of possession of what they deemed to be their share of the 
land covered by the defendants^ building. It was held that 
the suit for demolition was bad, but that it was still open to 
the plaintiffs to ask the Ee venue authorities to assess ground rent 
on the premises occupied by the defendants. Neither of these 
two cases is on all fours with the present case. The suit as it 
stands, though in name a suit for partition of the building, is 
in reality a suit also for partition of the land on which that 
building.stands. It is a matter which arises on partition and 
which should be dealt with by the Eevenne Courts. In our 
opinion section 233, clause (Jfc), forbids the Civil Court exercising 
jurisdiction over a suit of the form in which this one has been 
brought. We decree the appeal, set aside the decree of the court 
below, and restore that of the court of first instance with costs. 

Appeal decreed. 
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Before Sir John Stanley^ Knight ^ Chief Justice and Mr, Justice Banerji, 

MUSAMMAT DHUMAIT (Befendaht) SYED ABDULLAH KHAK, 

(Peaintiff).* 

Toris^Malicious prosecution — Amount of damages ---Second appeal. 

In a suit for damages for malicious prosecution the question of the 
amount of damages is a question of fact and it is not open to the High Court 
to interfere in second appeal upon such a question. Bane Madhal Chatter jee 
V. Bhola Wath Banerjee (1), and Jagesu)ar Sarma v. Dina Bam Surma (2) 
referred to. 

The facts of this ease are as follows 

Musammat Dhuman, the appellant, filed a criminal com- 
plaint against the respondent Nawab Abdnlla Khan charging ; a; 
him with stealing the ornaments which had been on the person . 
of a girl named Shirin Jan and which it was alleged belonged ^ 

to the appellant. She also complained that Nawab Abdullah ,■ 
Khan had wrongfully confined that girl and a maid-servant. ^ V . 
The complaint was dismissed by the criminal court. Kawab ' , .. 


*Seooiia Appeal No. 236 of 1908 from a decree of H.B. Holme, District Judge ,, , ■V. VL. 

lansi dated the 23ra December 1907, confirming a decree of Pranratha Nath* a- 


of Jhansi, 
Bauer ji. 
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Abdullah Khau thereupon brought the suit^ which gave rise 
to this appeal, for damages for malicious prosecution. Both 
the lower courts found that the complaint filed by Musammat 
Dhuman was false to her knowledge and malicious and a^vard- 
ed Es* 700 as damages. 

Bobu 8ital Prasad Ohosh)iov the appellant, contended that 
the amount of damages awarded was excessive. 

Satish Chandra BaneQ'^ji, {iov whom Bahu, Jagahandhu 
Phani) for the respondent submitted that the question as to the 
amount of damages was one of fact and could not be raised in 
second appeal. JBanee Madhuh v. Bhola Nath (1). Jogeswar 
Sarma v» Dinar am Sarma (2). Joharuddin v. Dabee Per shad 

Stanley, C, J. and Banerji, J.— This appeal arises out of 
a suit for damages for malicious prosecution. It appears that 
the appellant filed a complaint against the respondent charging 
him with having stolen the ornaments which were on the person 
of a girl named Shirin Jan who eloped with the son of the res- 
.. pondent. She also complained that theplaintiflp had wrongfully 
confined that girl and a maid«seivant and she applied for 
the search of the plaintiff’s house whiclfwas accordingly search- 
■ ed. The complaint was found by the criminal court to be un- 
founded and was dismissed. In this case the plaintiff sought to 
recover Es. 500 as damages for loss of reputation and Es. 499 as 
damages for mental and physical suffering. The Court of 
first instance made a decree in the plaintiff’s favour for Es. 700 
and this decree has been affirmed by the lower appellate 
court. Both the com ts have found that the complaint made 
by the appellant, which in her defence to the present suit she 
asserted to be true, W'as false and malicious and without reason- 
able and probable canse. That finding is based upon 
legal evidence and we are not satisfied that is erroneous. 
The only question which remains therefore is that of damages. If 


decide that question ourselves, we should certainly^ 
■ , hold ft At the amount awarded -was excessive, but it has been 





seeies.. 
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V, Bhola N'ath Banerjee (I) and JageswaT Barma Y*Dma-» 
Tam Sarma (2) that the question of the amount of damages is a 
question of fact and it is not open to the High Court to inter- 
fere in second appeal upon such a question. We are not pre- 
pared to dissent from the view held in those cases, and accord- 
ingly dismiss the appeal with costs. 

Appeal dismissed. 


before Sir John Stanley ^ Knight^ Chief Justice and Mr. Justice JBmerji. 

HAMIDA BIBl and ahother (BLAUsaiFPs) v. AHMAD HUSAiU 
(Defendant),* 

Act No, IV of 1882 (Trmisfer of Froyerty Act), section BO —Inheritance of 

mortgagor'' s rights ly mortgagee— Integrity of the morigage hrohen up. 

Where the equity of redemption in respect of a part of the mortgaged pro- 
perty becomes vested in the mortgagee whether by purchase or by inheritance 
or otherwise there is a merger of rights and the integrity of the mortgage is 
broken up. 

JOT mortgaged certain property to E who transferred hi|S mortgagee right to 
M, M died leaving as his sole heir. E died leaving 61 heirs one of whom 
was A, Some heirs of E brought this suit for redemption of their shares only. 
Meld that the plaintiffs were entitled to redeem their shares inasmuch as the 
mortgagee having inherited pn't of the property mortgaged the integrity of the 
mortgage was broken up. Lachmi Uarain v. Muhammad Yusuf (3) disting- 
uished. Sohha Sahy, Inderjeet (4), followed. Azimaf Ali Khan x, Jowahir 
Singh ( 6), Kalian Khan v. Mardan Khan (6), Munshi v. ICaulat (7) referred to. 

This was a suit for redemption of a usufructuary mortgage 
executed by one HaBz in the year 1868 in favour of one 
Babu Lai. Babu Lai transferred his mortgagee rights to one 
Ahmad Karecm in 1875. The plaintiff is one of the fifty-one 
surviving heirs of the original mortgagor. The defendant 
Ahmad Husain is also one of the heirs of the mortgagor but he 
has also suc'^eeded by right of inheritance to the mortgagee rights 
of Alimad Kareem as his sole heir. The plaiutifi brought this 
suit for redemption, of her share in the mortgaged property on 
payment of a proportionate amount of the mortgage moneyr. 
Tiie defence was that the plaintiff could not redeem her own 
share only in the mortgaged property. Both the courts below 

* Appeal No. 80 of 1908 under section 10 of the Letters Patent, 

(1) (1838) 10 W.R., 164. (i) (1873) 5 N. W. P., 148. 

(2) (1898)3 G. LJ., 340. - (5) (1870) 13 M. I. A., 404. 

(3) (1894) I. L. B.. 17 All, 63. (6) (1905) I. L. B., 28 All. 165. h 

(7) (1905) I, U 29 All, 252, - , ■ ’ ' ■ " 
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decreed tbe pkintiffs suit. The t'f 

appeal to Uie Higb Court, wMoh was decreed by GEnTlK, 

The plaiutifi appealed under section 10 of the Letters Patent. 
Mr. M, L. Agarwala, for tiie appellant, submitted tha as 'le 
defendant, who represented the mortgagee, had ^ 

one of the heirs of the mortgagor, a share of the rights of the 
latter, the plaintiffs had a right under section 60 o t e lan^s er 
of Property Act to redeem their own shares only. The wor^ 
“acquire ” used in section 60 of the said Act was a genera -mv ^ 
and included acquisition by inheritance. 

::V ' EMn ^rMardan Khan (1), and MunsU v. Daulat . 

MauM Muhammad Bahniatullah, for the respondent, 
f ; submitted that the exception to the general rule laid doy m 

section 60 of the Transfer of Property Act would not^apply o 

the present case. When the mortgagee acquired the interests ot 
one of the mortgagors the integrity of the mortgage was broken 

up; and therefore the law allowed other mortgagors to redeem 

their own shares. That was the principle of the exception laid 
down in section 60. That principle did not apply to a case, 

: like the present where the mortgagor acquired the rights of a 

" mortgagee. Ghose’s Law of Mortgage, 3rd Edition, pages 

and 306. The fact that one of the mortgagors acquired the 
ritfhts of the mortgagee by inheritance did not break up the 
integrity of the mortgage. The object of section 60 was to 
protect the original mortgagors and mortgapes and it did not 
take into account the legal incidents that might follow. It had 
been held that even where the mortgagee allowed the mortgagor 
’■ to pay a portion of the mortgage debt and released a propor- 
tionate: part of the property, the mortgagor o r • his representativ e 
was not entitled to redeem the rest of the mortgaged property 
^ piecemeal. He cited Lachmi Narain v. Muhammad Yusu^ 
.?■" \ i(3), Ghose : Law of Mortgage, Srd Edition, pages olO and 311, 
V. Barun mdNarayan v. Qanpat (5). 

C.'J,andBANEEjI J.— This appeal arises out of a 
il':.’ / snitTor the redemption of a mortgage made in 1858 by one Hafiss 
n m ttsbsi i. Xi. B., 2a ail. ISS. (3) (1894) I. B. B., 17 am., gs, 

1:1. m (imyL^h m.S9 ah., m. w (laja) n..w. p. h. o., Bep„ aa. 


B A R, 21 Bom., 619. 626. 
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Baksli in favour of Babu Lai. The^atfeer transferred his rights 
as mortgagee to one Muhammad Karim whose sole representa- 
tive; by right of inheritance^ is the respondent Ahmad Husain. 
The mortgagor Hafiz Baksh died leaving several heirs among 
whom are the defendant Ahmad Husain and the plaintiffs. The 
plaintiffs seek to redeem their own share of the property on pay- 
ment of a proportionate part of the mortgage money. The 
defendant's contention was that the plaintiffs could only redeem 
the mortgage as a whole and were not entitled to claim redemp- 
tion of their own share only. The court of first instance over- 
ruled this objection and decreed the claim on the ground that the 
integrity of the mortgage was broken up by reason of the defen- 
dant having inlierited a part of the mortgagor’s right. The 
lower appellate court having afiSirmed this decree a second appeal 
was preferred to this Court by the defendant. Our learned col- . 
league who heard the appeal was of opinion that the suit as - ^ 
framed was not maintainable and dismissed it. From his judg- 
ment this appeal has been preferred under the Letters Patent, 

The learned counsel for the appellants urges that as the defen- 
dant, who represents the mortgagee, has acquired in part the 
share of the mortgagor, the appellants have the right under sec- 
tion 60 of the Transfer of Property Act to redeem their own 
share only. In our judgment this contention is well founded. 
Section 60 provides, in its last paragraph, that nothing in the 
section shall entitle a person interested in a share only of the 
mortgaged property to redeem his own share only on payment 
of a proportionate part of the amount due on the mortgage, except 
where a mortgagee, or, if there are more mortgagees than one, 
all shch mortgagees, has or have acquired in whole or in part the 
share of a mortgagor.’’ This provision gives legislative effect to 
the well-known rule that when a portion of the mortgaged piro-^ ■ ' 
perty becomes vested in the mortgagee himself the mortgage ' 
security is broken up and one of the mortgagors or his represen- 
tative becomes entitled to redeem his share on payment only of. 
that portion of the mortgage debt which is attributable to that : 
Sahara. Our learned colleague, after referring to the above prOi^ i 
vision, observes : The cases on the point appear to 
'' ''n that- where a' mortgagee has'-hy''''hir^^ 
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a sevei’auce of interest among his mortgagors and has allowed 
one of them to redeem his share of the mortgaged property on 
payment of a proportiona':e amount of the mortgage money, he 
cannot justly refuse to allow the other mortgagors to redeem 
their shares in the same way. The present case does not tall 
strictly under the exception as it is were! ed. Here one of the 
mortgagors has acquired by the accident of inheritance the entire 
rights of the mortgagee. He has not by any act of his own 
recognized any severance of interest between the mortgagors.” 
We feel ourselves unable to agree with the last portion of the 
remarks of our learned brother. Where the equity of redemp- 
tion in respect of a" part of the mortgaged property becomes 
vested in the mortgagee there is a merger of rights and the 
integrity of the mortgage is broken up by reason of the. right of 
redemption and the right of the mortgagee passing to the same 
person. Tiie mortgagee cannot throw the whole burden of the 
debt on the remainder of the property and compel the other mort- 
gagors to redeem the whole mortgage. In order to bring about 
this result it is not necessary that the fusion of rights should 
be by act of parties. What is necessary is that the mortgagee 
should have acquired the share of a mortgagor. Whether he 
acquires it by purchase or by inheritance or otherwise, the result 
is the same and the mode of acquisition is immaterial. The true 
reason for the rule was thus Biaied in Sobha Buh\. Inderjeei 
(1) “ The whole estate, as to one portion of the property, has 
merged in the mortgagee and the mortgagor if compelled to 
redeem by payment of the whole debt, would have to sue the 
mortgagee for contribution afterwards, and thus by two suits 
between the same parties attain the result which under thedaw 
as above interpreted is now attained by one suit.” In view, 
therefore, of the fact that the defendant, who inherited a part 
of the mortgaged property from the mortgagor, has acquired by 
inheritance the whole of the mortgagee’s rigl.ts, the mortgage 
.security has been broken up and the plaintiffs are entitled to 
redeem their interests on payment of a proportionate part of the 
mortgage debt. As for the inconvenience which may arise in 
consequence of the numerous heirs of the mortgagor being 
Ml) (1873) N.-W.F,,H.aE6p'l48. - , M I; 
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allowed to bring separate ‘Suits for the redemption of their own 
shares onlj^, the same incon venience will be the result if the plain- 
tiffs be compelled to redeem the whole mortgage, inasmuch as 
each of the other heirs of the mortgagor, 50 in number in this 
case, who are defendants to the suit, will admittedly be entitled 
to redeem his own share from the hands of the plaintiffs. The 
principle of the rulings in Azimat All Khan y. JowahiT Singh 
(1), Kalian Khan v. Mardan Khan (2) and Munshi v, Daulat 
(3), is applicable to this ease. The learned vakil for the respon- 
dent relied on Lachmi JSfarain v. Muhammad Ynsibf (4), but 
that case has, in our opinion^ no bearing on the question before 
us. For the above reasons we allow the appeal and setting aside 
the decree of the learned Judge of this Court restore that of the 
lower appellate court. 

Appeal allowed^ 


^Before Mr, Justice Mcliards and Mr* Justice Karamat Kusain, 
MUBABrl LAIi AHD ANOTHER (DEPENDANTS) V* KUNDAN LAL (^Yaintipp.)* 
Hindu law •'Construction of will — Bequest to a female and on her death to 
her adopted son — Interpretation of word ' Malih * ^Beq^est not conditional 
on adoption, 

A teastator bequeathed all his property to S and on her death to he’' adopted 
son H K being the daughter *s son of S could not be adopted under the Hindu 
Law. The testator further directed under the will that his daughter and his 
predeceased son’s daughters were to be excluded. Held that it was the intention 
of the testator to make K the object of his bounty irrespective of adoption, 
Banindra Beh v, Eajeswar (5) referred to. 

The facts of this case are as follows : — 

One Hargu Lai to whom the property in dispute originally 
belonged executed a will on 1st April 1889. The will com- 
menced by reciting that the testator Lad made a previous will 
in favour of Sant Lai his son who had predeceased him, and he 
was therefore transferring the office of legatee to his daughter- ' 
indaw Musammat Sukhi. It then went on to say that all the : 
testator^s moveable and immoveable properties should remain 
his own during his life and that after his death Musammat 

* Second Appeal No. 199 of 1908, from a decree of Austin Kendall, Addition-* : 
al District Judge of Meerut, dated the 18th of November 19p7^ 
decree of H» David, Subordinate Judge of Meerut, dated the 10th of Jim 

, (1)(1870>1SM.LA.*40A ' Vioom t t. W oo'iu- V- 

, (2) (1905) I. L. K., 28 ' 

‘ ‘ ^ TvaSr. 


•/V 


(6) (1886) L 
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Sukhi, widow of Sant Lai, was to be ‘ Malih ’ of all the property. 
The will then set out that Musaminat Sukhi had adopted 
ICuTidan Lai, who was Sant Ld’s daughter’s sou, ar.d thu* on the 
death of Musammat Sukhi, Kundan Lai was to succficd li.'i”. 
HarguLal died on 26th August 1898, and Musiinraal Sukhi died 
on the 27th May 1899. The defendants claiming to have gih 
the property by gift from Sukhi took possession of it;. Thereupon 
the plaintift Kundan Lai brought the present suit for ejeotnient 
on the basis of the will of Hargu Lai. The court of first instance 
held that the will was proved and that under the will, Musaminat 
Sukhi took a life estate only and after her death Kundan Lai 
, was entitled to succeed, although his adoption was not valid, in- 
asmuch as the bequest in his favour was not conditional on hia 
' being adopted. The lower appellate court confirmed the decree. 

The material paragraphs of the will were as follows - 

That after my death, Musammat Sukhi, wife of Sant Lai aforesaid, shall 
remain? of all my property . , . .and no one else shall hoeomeso 

That Musammat SukM aforesaid, with, the consent of me the executant, 
adopted her daughter’s son Kundan Lai son of Kewal Bam , . , during the 
life-time of her husband, Sant Lai, and has performed all ceremonies observed 
in the brotherhood. After the death of Musammat Sunhi aforesaid, Kundan 
Lai aforesaid shall become ^mali¥ and of all the property and^ nobody 

else shall have any claim. But alter his death, his mother Musammat Basso, 
daughter of Sant Lai . . , • will be '^malilc* and ^hallz^ of all the property# 

The defendants appealed to the High Court. 

Hr. Satiah Chandra Banerji (with him Paudit Moil Lai 
Feh’^u)^ for the appellants, contended that Hargu I^al had 
executed a previous will in favour of Sant Lai and in the last will 
'i tbe only change he purported to make was to substitute Musam- 
mat Sukhi as the legatee. Shew is to be the^Mali&^ that is, 
absolute owner. The meahing of the word ‘Malik’ has been 
, definitely settled by the Privy Council. Surajmam v, Mahinath 
Ojha (l/i The bequest was to Kundan Lai a.s the adopted sou 
io|;.Irfusammat, Sakkhi and Sant Lai. Kundan Lai would 
therefore only succeed; if he were and could be validly adopted. 
Being a daughter’s son he could not bo adopted and as the 
,;adqp.tipn was the motive and the condition of the bequesj, the 
adoption being invalid, the bequest was inoperative, , He cited 
Ji.y)//’.; (J) AU^ 84jP. 0 . . . / 
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Fanindra Deb MaiJcatv. Bajesmir Dms (1), Surmdm Keshah 
Boy V. Durgasocmdery Dossee (2), Karamsi Mashouji v. Kav- 
inrndass Natlia (3), Lali v. Murklhar (4). 

Hon’ble Pandit Madan Molmn Maliviyay iar the respon- 
dent, %va8 not calleil upon. 

RiciiAEBs and Kabamat Httsaijt, JJ.-~ This was a suit to 
recover possession of certain shops. The plaintiff claims under 
a will of one Hargu Lai. The defendants are the persons 
who would liave succeeded to the property but for the will. 
Hargn Lai had one sou named Sant Lai, who predeceased 
Mm leaving a widow, Musammat Sukhi. Musammat Sukhi 
had four daughters, Musammat Sendiio, Musammat Genda, 
Musammat Chuna and Musammat Baso. The plaintiff is the 
son of Musammat Baso. The will is dated the 12th of 
April 1898, and it commences by reciting that the testator 
htM made a will in favour of Sant Lai. It then goes on 
to say that all his i>roperfcy,'moveable and immoveable, is 
to remain his own during his life and that afterwards Mueam- 
mat Snkhi was to be the malik of all property. It then sets out 
that Musammat Sukhi has adopted Kuudan Lai with his approval 
with all due formalities and that on the death of Musammat 
Sukhi Kunclan Ijal will succeed her. After the death of Kundan 
Lai Musammat Baso was to succeed. The will then concludes 
with special directions that neither Musammat Pari, daughter of 
the testator, nor any of his sou’s daughters, were to have any 
right whatever. It is admitted that Kundan Lai being a 
daughter’s son could not under the Hindu law be adopted as a 
son of Sant Lai. The appellants contend that upon a true con • 
struotioa of the will the reason or motive of the gift to Kundan,' 
Lai was that he had been adopted. This is the only question 
that has been seriously pressed in this appeal. We think that, 
the decision of the court below was correct. The testator for 
reasons which he gives expressly excluded from sharing in his 
property the persons who would have taken if there had been no 
ifill, Kundan Lai 'was the testator’s sole male descendant. A;;' 
niijpber oases have been cited tons including the passage! from 
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a judgment of Sir Richard Couch in tlie ease of Frmhidffi Beh 
Raihat y. Rajeswar Bass (1) : '' The clisHiicfcioa between wbafe 
is description only and wbat is the reason or inoUye of a 
gift; or bequest may often be very fiiie^ but it is a dislino 
tion which must be diawn from a consideration of the kiiguage 
and the surrounding circumstances/^ ^Vo think upon a true 
consideration of the language of the %Yill and the surround^ 
ing circumstances that the adoption of Ivimdaa Lai was not 
the reason or motive of the gift and that the testator wished 
to make him the object of his bounty irrospeu-tive of his Iiaving 
been legally adopted. We acccrdingly dismiss the appeal with 
costs/ 

. - ' ' ApiMcd dismisBed* 


MISCELLANEOUS CIVIL. 


Before Sir John Simleyt Knight, Chief Justice, and Mr, Justice Bamrji, 

' ' B. 4KD H. W, RAILWAY {Fhjkimim) p, BANDHU S1K0H 
Act (local) JJo, 11 of 1901 — Tenancy Act), seHion 4 — Temnt--^Lie0m$ 
to cut grass from emlanlcemenis of a BaiUmy line — Profit a premlre— 
Jurisdiction of Civil Court, 

A person authorized hy a Railway Company to cut grass from the Railway 
embankments is not a tenant within tho meaning of s(;ctioii 4 of the Tenancy 
Act, and the payment which he agreed to make is not rent. Tho right which 
he obtained under the agreement is in' the nature of a proft d pnmlrs, k Buit 
for recovery of the amount agreed upon lies in the Civil Court. 

This was a reference made by the Munsif of Gorakhpur, 
under saction 196 of the Agra Tenancy Act. 

The parties were not represented. 

The facts of the case appear from tho Judgment of their 
lordships. 

, Stastley, C. J. and 'Bahee J i, J,— This is a referbttce by 
the learned Munsif of Gorakhpur, under tho provisions of 
■feeoMon 196 of the Tenancy Act. From the reference it ap[)ear8 

authorised by the plaintiff 000111.1117 ■ 
' a wntten part of the railway em- 

Aid' Out grass therefrom. The suit was brought 
by the .Mlway company to recover the price of the grass and 


• 7 : ' T OWl Misodlaneoas No. 5 of 1909, 

B., 12 I. A., 72. ^ 
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Ihe learned Mansif was doubtful as fco whether he had jurisdic- 
tion tocntertaiB it in view of the provisions of the Tenancy Act. 
The Munsif was doubtful whether the defendant was a tonaut 
of the plaintiff company within the meaning of tliat expression 
in l! e Tenancy Act and as to whether or not the return agreed 
to be made b}' the defendant for ihe appropriation of the grass 
on the embankment was not rent witbiii the meaning of section 
4 of the Tenancy Act.. We are of opinion that the defendant 
is not a tenant of the plaintiff company within the meaning of 
t!ie Tenancy Act. He has merely obtained from the company 
a license to go upon their emlankment and eat grass therefrom. 
The right which he obtained under the agreement was in the 
nature of a profit & prendre and mothing more. He did not 
thereby become a tenant of the plaintiff company and the 
payment which he agi'eed to make was not in the nature of rent 
within the meaning of tha^ expression in the Tenancy Act. 
We direct the learned Munsif to proceed with the hearing of 
the suit. 


APPELLATE CIVIL. 


MtJorB Sir Jt/hn Sf anient Chief Jusiics and 3Ir, JnsHve jBanerJi, 

ABDUL LATIF KHAH and anotheb (Plainotfs) HiYAK AHMED KHAN 

(Defendant)/ 

Minketmm&dam Zam-^Bwmib-^MarrM^e ahou$ by 

LiaUtiiy tf the hu^aband pay fa- ike 

Imrs of mf€» 

Wliea consent to a xoarrlage m obtained by fraud or foree^ site it marriage is- ’ 
unless ratMecIi oiul tie ImsbaiHl is not liable to ■ pay tbe dower ,of tbe 
deceased wile to liw Mrs. ' '■ 

The facts of this c.a‘o aie as follows j — ; - V . 

One MuSammat Akbari u as married on 5th February 1896, 5 ,: 
to the defendant. She died before eon summation of the marriage, 
on 28th December, 1890. The father and bi'other of Musammat 
Akbari brought the present suit to recover their share of the 
dower debt which was settled at Rs. 20 , 000 , but only half of 
ti'hich, viz., Es. 10 , 000 , was recoverable as the marriage was not ; 
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COB sum IB ate d. Out of this sum of Es lOjOOO^ half devolvod or* llii» 
husband aud the 'other half was claimed by the plaintiffs* I he', 
defendant pleaded that the dower settled at the time of Biai> 
riage was ouly Es. 160 and further that he was induced to inart’y 
Musammat Akbari on the misrei^resentation that she was in 
sound health, \vhiie as a matter of fact she was seriously ill. li:e 
Court of first instance held that at the time of the marriage Mu- 
sammat Akbari had been suffering from serious illness and timr 
iheiefore according to the Hanafi law, to which the parses 
were subject, the marriage was void. On appeal, the DIstricft 
^Jndge held that the case was governed by t!ie , Contract Act 
‘ as there was fraud practised upon the ImsbaiKl the suit was 
: not maintainable* 

The plaiutiffs appealed to the High Court. 

Baba Charan Banerji (for whom Maul? i Ghulam 

^ Mujtabay 

The law applicable to marriage and dower w*as the I^Iuham- 
madan law ; as the parties were St^inis it had to be decicleci 
; w under the Su7imlaw the marriage was void* Accord* 

ing to that law, the illness of the wife does not invalidate^ 
the marriage. Baillie, Muhammadan Lunv, pages IIB and KtV 
A. F. Abdul Eahmaids Institutes of Muhammadan Law, page 52^ 
Article 81. The passage quoted by the District Judge from Amir 
Ali^s Muhammadan Law, VoL II, p, S26, does not apply 
Sunnis* Mr. Ameer AH quoted no authority for the propositioiA 
, that the Shia and Smi7vi laxvs on this point were the same.. 

, There was no direct authority in favour of the proposition that 
inarrige is invalid even if procured by ffaiid and the Contract 
not apply. 

to 'the Bengal and NortLWesfcem Provinees^ ' 
'Courts Act, the Muhammadan Law only would be appliear- 
marriage and dower* 

for 'the respondent > , > 

C,.J.' and Babeeji, J.~This appeal arises out of’ 
S^^;by.two of the legal representatives of on© Miisam*- , 
yj.'; deceased,, for a portion of her alleged dow©i% Mu- 

to the defendant on tlie 6th of 

. Sh of December 1906, befom. 
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wnsammatioaof the marriage. The plaintiff states that the amount 

Itfr' r ■ .'1"““’ ™ 

summated onlj oue-iialf of that amount is payable by tbo 
usband, and that the plaintiffs are entitled to a half of tha/half 

1 this suit. Ihe Court of first in-tance dismisfeci tho suit and 

court “iThas i ‘h® Wer appellate 

cou t. It has been found by the learned Judge that at the time 

of hei marriage Musammat Akbari was suffering from a serious 
illness which prevented consummation of the marriage and that 

6 , e died of that illness. It has also been found that the defeu- 

aware that she was suffering from that 
illness at the time of the marriage, and that the fact of the illness 

was suppressed by the father of the girl. On these findings the 
learned Judge has come to the conclusion that the consent of the 
husband was obtained by fraud. As according to the finding 

concealment of a fact 
which should have been brought to the notice of the husband in 
order to obtain his free consent to the marriage, afraud was'per- 
petrated on him at the ti me of the marriage. It is stat ed in Mr 
Amir ^k’s work on Muhammadan Law, Vol. 11, p. 326, on 

the authority of the ifaMtor that “when consent to a 
^contract of marriage has been obtained by force or fraud such 
tnamage 18 invalid unless ratified.” He also lays down on the 
same page that «a marriage contracted by a sick person is depen- 
dent on^ consummation, so that if he die of that illness without con- 
summation, the contract is void and the woman has no righi to 
dower or succession.” The authority for this viewis the^SWa^a, 
whxoh IB m autliority on 8hm law, hy which the '’parties -'‘to this’ ” 
case are not governed. But Mr. Amir Ali also says on the sanje 
page that, « it is needless to add that th ere is very little diff^erefiCe' - ' 
on these points between the Shias and the Sunnis/* Tk& 
learned vakil for the appellant contends thdt this is the learned 
author's own view only and that he has cited no authority in sup- 
port of it. The learned vakil however has not been able : to , 
refer us to any authority which would Justify os in. confing |o 'a 
different conclusion. HereHes oh the following passage i ' 
405 of the same work's « If the wife however -was suffeiih^fyom’' 
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some^llEess al^ the time of marriage which prevented fonsiimmt-* 
tioB and eventually caused her deaths her riglit to fclie ilower would 
he transmitted to her heirs/^ and contends that t!iis is ineorHisteat 
with the opinon expressed on page 3*20 as qu^t j,l ahovt^ W e <h> 

not think this is so*. What is referred,. to oir .405 .is ..the 

case of a valid marriage, where tho:e has lieen no fraud or 
coercion* As we have pointed outaliove, if anuvurige was pro- 
cured by fraud it is invalid. In this case according to the find- 
ing of the court below the marriage of the deienclant with the 
deceased Musammat Akbaii was the result of a fraud perpetra- 
ted iipon him, and therefore it was an invalid marriage* It 
necessarily follows that the defendant w^as not liable b pay the 
dower of the deceased and the plain tifi^s suit., has been rightly 
, dismissed. We dismiss the appeal with costs. 

Appeal dUmi$md * ^ 


Before Mr* Justice Sir George Knox and Mr* Justice Griffin* 

ICHAN OHAHD (Bechee-holdeb) JAGANNATH (JtrixiMEHr-UEBroB,)* 

" Code of Civil Procedure {Act XIV of 1882), ucUon BlOA-^Aei IP of 3882 
‘ (Transfer of JBro^erty Aot)^ section 89*^ Sale held in pursuance of a deerm 
under section 89 of the Transfer of Irojgerty Act, 

. The appellant obtained an order absolute under section 89 of the Tmmiet at 
Property Act, caused the property to be sold and purchased it himself. The judg* 
ment-debtor made an application under section 310 A of the Code of Civil Pro- 
cedure for setting aside the sale, ffeld that in the absenoo of special rules „ 
framed by the High Court for oajcrying out orders under chapter IV of Act Ho, IV 
of 1882, the provisions of the Code of Civil Procedure applied and the applica- 
tion by the judgment-debtor could be entertained under section 310A. 

The facts of this case are as follows : — 

The appellant, Lala Ttan Chand, got a decree for sale under 
a mortgage in a suit to w^hich the respondent, Jagannath, was a 
party as puisne mortgagee. The decretal amount was not paid 
' within the time fixed by the Court under section 88 of the Transfer 
qf Property Act, , 1882 . The mortgagee decree-holder olitaiiicd 
order absolute under' section 89 of Act IF of 1882, and 
impevty to sale and purchased it 
deposited ' tbe'purehaBo ii:ioney aiici app!i«l ; 
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to have the sale .set aside under section 310A of the Code of Civil 
Procedure^ 1882. The lower Courts allowed the application. 
The decree-holder purchaser appealed to the High Court. 

Babu Surenclm Nath Sen, for the respondent, raised a preli- 
minary objection to the hearing of the appeal on the ground that 
no appeal lay. He cited BasMr-ud-din v. Jhori Singh (1), 
Initiaz^i Begam v. J)hwfn<in Begam, (2). He further submitted 
that section SlOAof the Civil Procedure Code did apply to 
a sale held in virtue of an order absolute under section 89 
of the Transfer of Property Act. He relied on Eaja Bam 
Singhji v. Oktinni Lai (3), Mallika/rjimadM Setti v. lAnga- 
muHi Fantulu (4), Krish-naji v. Mahadev Vitiayah (6). 

Maulvi Shafi-na-zaman , for the appellant, contended that 
section 3lOA of the Code of Civil Procedure did not apply to a 
sale carried out in pursuance of section 89 of the Transfer of Pro- 
perty Act, 1882 He relied on Kedar Nath Bant v. Kali Oha- 
■ ran Ram (6). When an order absolute was passed under section 
89, the puisne mortgagee lost his right to redeem the property 
and he was thereby precluded from availing himself of the 
equitable provisions of section 310A. 

Knox and Gkippin, JJ. — A preliminary objection is raised 
to the hearing of this appeal, hut we do not think it necessary to 
decide it, as independently of the objection we are of opinion 
that the appeal must fail. 

The appeal before us is a second appeal and the contention 

raised by the decree-holder ia to the efiect that section 310A of 

the Code of Civil Procedure is not applioable to a sale carried out 

under the provisions of section 89.y of the Transfer of Property 

Act, The sale in the present instance was carried out in pur-, 

suanee of an order absolute passed under section 89 of the 

Transfer of Property Act. This High Court has not thought 

necessary to avail itself of the power given by section 104 of the 

Act to lay down any rul^ for carrying out orders under Chapter 

• IV of Act No, IV of 1882. The suit out of which this appeal arose 

was a suit of the nature provided for in Chapter IV. In the 

■absence of conta^ed in the 

a L Ifc B„ 19 AU., 140. (4) (1902) L Ii. B,, 8S gH, ' T 

1 1. li. B,, 29 All, 2f5. (6) (1900) I, Ii. 

{ 8 | 
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1909 of Civil Procedure for suits and execution proceedings iii miits 
';r r fi:c*vern suits brought under the provisions of Chapter IV ot the 

V. T.’ansfer of Propeity Act. We are, therefore, pi’epared to hold 

jAGAHKiTH. 'vrhioh was carried out under Chapter AIX «,:£ the 

C ide of Civil Procedure, was a sale to which the provii=ion of 
section 810A are expresdy made applicable and the decision of 
the low'er appellate court is not open to question on tins account. 
We were referred to several cases of the Calcutta atid Bombay 
High Courts. Both of those courts have made special rules 
and the case decided by those courts diSer, therefore, from the 
present case. Over and above this we should not be inclined to 
interfere unless it was absolutely necessary, seeing that the 
decree-holder has got his money and all that ho is entitled to, in 
the interests of justice. He has endeavoured to take advantage 
of technical procedure in order to retain the mortgaged property, 
instead of being satisfied with the money due under the mort- 
gage-bond. We dismiss the appeal with costs. 

Appeal dismissed. 


1909 

March 22, 


^Before Mr. Justice Sir Qeorge Knox, Mr* Justice Mhnan and Mr. Justice 
■ Q-r iffin. . ■ ■■ . ■ ■ ■ 

HAJIB-XJLLAH (Eei’EKDant) GULSHEB HIIAN ahb morimn 
(Fhkimims.y 

Act (Local ) No. 110/1901, (Agra Tenancy Act), section Mnsion of 
occupancy holding — Suit for declaration of right — Suit maintuimlle. 

A suit for a declaration of riglit to a share in an agricultural holding Is 
maintainable and is not forbi&en by ibe provisions of section 3*2, Agra {Tenanoy 
Act, 1901, AsUg JELusain v, Asghari JBegam (1) followed. Achhey Lai JmH 
Trasad (2) overruled. 

The facts of this case are as follows : — 

One Iioam Bux^ the father of the parties, -^vas possessed of an 
occupancy holding of considerable extent. He died before the 
Tenancy Act came into operation. He left him surviv- 
and four sons. Under the Muhammadan law the 
were entMed to 14 aitoms out of S2 and 
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and they brought tiie present suit for a deolamtioa of their 
right to that share. The Court of first instance decreed the 
plaintiffs' claim. The lower appellate court held that having 
regard to the provisions of sec:iuu 32 of the Tenancy Act 
1901, the gait could not be brought and accordingly dismissed 
it. The plainliff a 2 )pealed to the High Court. Riohaeds, J., 
set aside the decree of the lower appellate Court and remanded 
the suit. 

The defendants appealed under section 10 of the Letters 
Patent. The appeal was referred to a Full Bench by Staneet, 
C. J., and Banbeji, J. 

Dr. Tej Bahadur Saprii, for the appellants — ^The court was 
not competent to grant a declaration of the plaintiffs’ right to 
the occupancy holding as that would directly defeat the provisions 
of section 32 of the Tenancy Act. In the Rent Act of 1881, 
there was no provision corresponding to section 32 of the present 
Act,* this section was taken from the Bengal Tenancy Act (VUI 
of 1885) with a view to protect the landlord against any division 
of the tenancy. The landlord is entitled to look upon the hold- 
ing as a single undivided one go that his right to collect rent 
may not be injuriously affected. Joint tenants cannot daring 
the jointness of their tenure say that each of them has so much 
share in it and no more, and pay vent to the landlord accord- 
ingly. Achhep Lai v. Janki Prasad (t). 

The effect of a declaration would be a division of the holding. 
Section 32, clause % says : No suit or other proceeding for the 
division of a holding or distribution of the rent thereof shall be 
entertained." If a share of one of several joint tenants be 
declared, it may affect the distribution of rent within the meaning 
of that section. There is no uniformity in the rulings upon 
this pint. Ashiq Stmin v. Asghari Begtm (2) is against the 
appllant, bub in this case the earlier ruling was not cited. 
Ayuh AH Khan v. Mashuq Ali (3), and Ajudhia Singh v, Ram 
Bayal Upadhia (4) were referred to. Division in section 
82 may mean either actual physical division or definement 
of interest. The legislature meant that the integrity of a 
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cved and no attempt Khoukl 
break it either physically or otherwise, 
of Statutes, 4th Edition, p. 176. 
practically useless. Section 42 
is a discretionary section and the aid 
•oked for an infnietuous object. 

s The object of section 
f landlord and tenant is 
The first clause of the section 
or distribution, of the rent m 
landlord. It does not 
my event. Clause 2 of 
iown a different rule. 

' ■ > a case 

Referring to section 22, 


holding should be strictly preser 
be allowed to be made to L— 

Maxwell on the Interpretation 
Moreover, such a declaration is 
of the Specific Relief Act 
of this section should not be iuv 

Mr. AUvl Raoof, for the respondont 
82 is that so far as the relation o 
concerned it must remain intact, 
says that no division of a holding 
respect thereof shall be binding on 
prevent the division of the holdii 
the section should not be read as la; 

Adhhey Lai v. JanU Prasad (1) does not apply to 

where the parties are Muhammadans. . „ 

he submitted that where the tenancy devolves upon many per- 
sons and any one of them gets possession thereof to the exclusion 
of others, the excluded persons will be without any romedy. 
A declaration of title cannot militate against the objects of 
section 32. AaMg; Husain v, Asghari Begam (2). 

Dr. Tej Bahadur Bapru replied. 

The following Judgments were delivered:— 

Aikman, J.— This appeal has been referred to a Bencli of 
three Judges on account of conflicting decisions of this Court 
upon the main question which arises in the appeal, lhat ques- 
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these cases. Section 32 (1) does not forbid the co-sharers in a 
holding dividing the holding or making a distribution of the rent 
amongst themselves. It merely declares tliat such division or 
distribution shall not he binding on the land-holder unless it is 
made with his consent. Sub-section (2) enacts that no suit or 
other proceeding for the division of a holding or distribution of 
tlie rent thereof shall be entertained in any Civil or Revenue 
Court In the case, Achhey Lai v. Janki Prasad, it was 
observed that a Civil or Revenue court should not entertain a 
suit or other proceeding which has the effect of causing the 
divisioxx of a holding. With this observation I entirely agree, 
and if I wore of opinion that a declaratory decree as to his rights 
obtained by one co-sharer in a holding against the other co-sharers 
xvouhl necessarily result in a division of the holding ora distribu- 
tion of ihe rent, I should have no hesitation in accepting the 
view expresBed in the ease last mentioned. But it appears to me 
that a declaration as to his rights obtained by one co-sharer 
against the other co-sharers does not and cannot effect any ' 
division of the bolding or distribution of the rent thereof. Not- 
withstanding such a declaration the holding would remain as 
before a single holding and the co- sharers would continue jointly 
responsible to the land-holder for the rent. No doubt, if having 
got his declaration the plaintiff attempted on the strength of it 
to sue for an actual division of the land or a distribution of the 
rent, his suit would be barred by the provisions of section 82 
(2). To hold that a eo-sharer in a holding, who is deprived by 
the other co-sharers of the whole or a portion of his interest 
therein cannot maintain a suit for a declaration of his rights 
would amount to a denial of justice, as, so far as I can see, he 
would have no other remedy. Section 22 provides that when an 
ex-proprietary tenant, an occupancy tenant, or a non-oocu|ancy 
tenant dies, his interest in the holding shall devolve on his male 
lineal descendants in the main line of descent. Under this section 
if a tenant dies leavi ng two sons, his sons become co-sharers in the 
holding. If one son usurps the whole holding to the exclusion of 
Ms brother, the laxv could never have intended that in such a casp , 
the latter should be left entirely without a remedy. The court, of 
first appeal held that the preBent suit, which was brought by!, the 
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plaintiffs respondents, not for an actual division of the holding, but 
for a declaration against their co-sharers as to the extent of tbeir 
interest therein, was not maintainable having regard to the 
provisions of section 32 and the ruling in A.cJihcif L'll V. 
Frasad. Our learned colleague whose judgment is under appeal 
sustained the plea that the court of first appeal was wrong in so 
holding and remanded the case for trial on the merits under 
section 562 of the former Code of Civil Procedure. In the 
appeal before us the ground taheu is that “the suit being one 
virtually for division of an occupancy holding is barred by section 
32 of the Agra Tenancy Act.” In my opinion the suit is in no 
sense, virtually or otherwise, a suit to divide a bolding. I 
concur in the judgment of our learned colleague except in one 


Hajib-uu- 

LAH 


GtJLSBBR 

KHAiir, 


APPELLATE CIVIL 


1909 

March 24, 


Before Mr. Justice BicTtards and Mr. Justice Griffin. 

JAMNA BAS, (Decree-Holder) d . BAMATTTAB PANBE akb otEHEES 
( Judgmbet-Bebtoes.) * 

Aei Eo. IV of 18S2{ Transfer of Iro^erty Aoi)^ seoiiondO'---Mortyaye — 
mortgage^Furehaser from mortgagor -^Mortgage money fart of mU 
consideration^ Fersoml liaHUty of furcTiaser — Bale of mortgagee rights* 
A mortgaged certain property to JB and sub-mortgagod certain other pro- 
.'j party by the same deed. He snbseq^nently sold the whole of this property to 0 
: and left with .him the balk of the sale consideration for redemption of the 
sub-mortgage. B obtained a decree for sale of the mortgaged 
.-pibpirty, but not of the sub-mortgaged property. The proceods of the sale 
oithe mortgaged property proving insufSoient, the decree-holder applied lor 


♦ First Appeal Ho* 1S8 of 1907, from a decree of Shah Amjad^ullah, Buto 
dinate Judge of Mirsapur, dated the 16th April 1907* 


AttAHABAD SEEIIS. 


853 



VOL. XXXI.] ABBAHABAD SEEIIS. 853 

n fleoroa tintlei seoKoa 90 of the Iransfae of Property Act against C and th# 
personal reprosontativo of A, 

SelA that hy retaining in his hands part of the purohasa money and ex- 
prossly or impKodiy agrooing to pay the amount to S, 0 did not heooma pat* 
Ronaliy lia'jlo, ani a docroa u’llor socHou 90, Transfer of Property Aot, could 
not bo iiiaclo against him. 

Thk facts of thi.s case are as follows : — 

ilu'.nrainat Juakhpa'i Kuar mortgaged certain properties to 
tile appelliiit Jamiia Das for Rs. 40,000. The property motgaged 
consisted of zamindari property and mortgagee rights in certain 
zamindari property. On November 24, 1896, Lakhpati Kusrsold 
the enUre mortgaged property for Es. 44,000 to Pandit Kamautar 
Pande, raspondent. Out of this consideration only Es. 4,000 were 
paid to the vendor, Lakhpati Kuar, and Es. 40,000 were left with 
the vendee. Pandit Eamautar Pande, to pay off the mort- 
gage, but this he never paid to the mortgagee. On February 
9th, 1900, the mortgagee brought a suit for sale on his mortgage 
against both the mortgagor and the vendee, and eventually the 
High Court, on November 29, 1904, deci>eed the suit for sale 
of the zamindari property only. As regards the mortgagee rights 
the High Court said : If the rest of the mortgaged property 

does not prove of sufficient value to satisfy the plaintiff’s mort- 
gage in full, it will be open to him to apply in execution for a 
sale of the mortgagee rights in question. This Court cannot, 
however, make at present any order for the sale of this portion 
of the mortgaged property’* On November 26, 1905, an order 
absolute was passed and the zamindari property was sold there- 
after. The decree- holder realized the sale proceeds, and a balance 
of Es. 25,547-7-0 remained due to him. On January 7, 1907, the 
decree- holder applied for a decree under section 90, Transfer 
of Property Act, against both the mortgagor and Pandit Eam- 
autar Pande. The Subordinate J udge disallowed the application 
as against Pandit Ramautar Pande, holding, on the authori^ of 
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1909 ooHtended that the case relied on by the lower court was a very 
differeufe case. There costs were sought to 1)0 recowercfl from a 
Bamaot subsequent incumbrancer and the leagued Judges limited tlieir 

Pkmm, decision to the facts of that case. The p'lr -.iia^er merely of 

the equity of redemption stands on a different footing from tlie 
purchaser of the property who takes over tlie mortgage debt and 
undertakes to pay it off. Here there vras au assumption of tlie 
mortgage by Ilamautar Panda and he was therefore porBiinally 
liable to pay the morbgage-money whiol^ he had retainel in ids 
hands. Section 5o, sub-section (5), clause (6) of the Transfer 
of Property Act was referred to. 

Be farther contended that the mortgagee rights which had 
: not been sold were undoubtedly mortgaged property over which 

the mortgagee had still a subsisting cliarge or lien^ and the 
property being in the hands of the vendee, the balance doe 
to the mortgagee was legally recoverable from this particular 
defendant otherwise than out of the property which had been 
iold. Section 90 did not expressly or impliedly limit the \?ord 
* defendant Ho the mortgagor. The mortgagee in his suit had 
asked for a personal decree against all the defendants. That 
relief could not be granted to him at that sbage. But the High 
Court then said that if the sale did not satisfy the decree, the 
mortgagee rights could be proceeded against in execution. That 
was what the decree-holder was now seeking to do and the eq- 
uities were entirely in his favour, He cited In the matter of 
Act I of 1879, (1), Mam Shanhar v. Oanesh (2), 1 Jones, 
Law of Mortgage^ sections 740, 741, 748, 3 Pomeroy, Equity 
Jurisprudence^ sections 1205 — 6, pp. 2401 — 6* 

Hon^ble Pandit Sundar Lai) for the respondent, contended 
that Bamautar Pande, the transferee, was not personally liable. 
There was absolutely no covenant between Bamautar Panda and 
Illy,;-'.' the mortgagee. Under section 90 of the Transfer of Property 
:Aet, it was the personal liability of the mortgagor which wai 
etoferced, as in every mortgage there wm a covenant by the mort- 
7- personally pay the money. By seeking to qbtain a per- 

,r 7 * 'v ' ®onal d,eoree under section 90 against Ramaiiiar Pande, the decree- 
7:*7',*! -trying to enforce the obligation of Bamautar Pande 

Mii- (l)^(ie8S)I. u B.,40qak,,92,9X (2) {190T)I. h E., 29 All, S8I5. 
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to his own vendor, i. e., the mortgagor. This he obviously could 
not- do, as he, being a third party and not privy to the contract 
could not enforce it ;Indiaa Coutraeb Act, section 37). Ram- 
autar Faado was certainly liable to his vendor and the.e might i 
be equities as between him and his vendor which could not be 
considered now. His vendor, for instance, might not have a 
clear title and Ramautar Pande might be entitled to keep the 
purchase money in reserve with him. This was not a suit to 
enforce the contract between the mortgagor and Ramautar Pande 
but an attempt to enforce the personal liability of the mortgagor 
under the mortgage. No Indian or English case could be cited 
in support of the American doctrine of assumption of liability 
relied upon by the decree-holder. The decision of the 
High Court refusing a decree for sale of the mortgagee rights 
was wrong, but the decree-holder should have appealed against 
it, and cannot now obtain a decree under section 90 for its 
sale. 

Pandit Moti Lai Nehru, in reply, submitted that the decree 
of the High Court bad become final as between the parties, and 
for the purposes of the present proceedings must be treated as 
the right decision in the case. The High Court had never held 
that the mortgagee righ'.s could not be mortgaged : all that the 
High Court held was that tliere coiid be no decree for their 
sale under section 88. In this particular case the High Court 
had further held that in the event of the sale proceeds proving 
insufficient, the decree-holder might take out execution against 
the mortgagee rights. Even if no personal decree could be passed 
against Ramautar Pande, there could certainly be a money 
decree so restricted as to be executable against the mortgagee 
rights alone.' That was property other than the property sold which 
had been expressly mortgaged for the payment of this debi^ and 
to realise the balance now due it could be sold in the hands of a 
transferee from the mortgagor. The Indian Contract Act did 
not provide that none but a party to a contract could sue to en- 
force any benefit to which he might be entitled under it. Ad- 
mittedly the mortgagor was under a personal liability to the 
mortgagee, and the vendee was under a personal liability to the 
mortgagor. A B % parties being before the Court now, tM| 
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Court as a Court of equity should adjust the rights of all the 
parties once for all. 

Munshi ffirdton Lai Agarwala was heard in support of an 
objection on behalf of the personal representative of Laklipati 
Kuar, mortgagor, judgment-debtor. 

Eiohaeds and Geifein, JJ. — This appeal arises out of 

a suit to enforce a mortgage and an application by tlie decree- 
holder for a decree under section 90 of the Transfer of Property 
Act. On the 6th of June, 1893, a mortgage was executed by 
Musammat Lakhpati Kuar in favour of Jamna Das. The money 
was recoverable iu 10 years. The mortgage deed contains 
sundry provisions providing for earlier realisation of the money 
secured in certain events. The property mortgaged was partly 
zamindari property and partly mortgagee rights in zamindari 
property. The principal amount was the sum of Rs. 40,000. 
On the 24th of November 1896, the mortgagor sold the entire 
mortgaged property to the defendant, Pandit Ramautar Paude, 
for the sum of Rs. 44,000 out of which Rs. 4,000 only passed 
and the balance was left in the hands of Pandit Ramantar Pande 
for payment of the mortgage-money due to Jamna Das. On the 
8th of February 1900, Jamna Das sued for sale of the mortgaged 
property and for a personal decree in the event of the mort- 
gaged property proving insufficient. Musammat Lakhpati Kuar 
and Pandit Ramautar Pande were both made defendants. 
Several defences were raised including the defence that the suit 
was premature. The case went to the High Court and the 
Court held that under the terms of clause 12 of the mortgage 
deed the plaintiff's cause of action arose on. the 24th of Novem- 
ber 1896. We particularly mention this matter as it has an 
important bearing on the objections filed on behalf of Badri 
Prasad, the representative of Musammat Lakhpati Kuar. The 
result of the suit was a decree against all the defendants for the 
sale of the zamindari property. The mortgagee rights were 
imt Winded in the decree for sale. The Court felt itself bound 
by the decision in Mata Din Kaaodhan v. Kazim Smain{l). 
For this reason it reluetantly excluded from the decroo for sale 
so much of the mortgaged property as was represented by tiie 
(1)' .11891) 13 Afi., 482. ' ^ . 
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mortgagee rights. In execut.ioQ of the decree the zamiadari i909 
property was put op for sale aad realised the sum of Es. 24,547-7. 

This left, of course, a suijstaatial balance due to the mortgagee, ni-uTmt-a. 
and he accordingly applied for a personal decree against Pandit .Pabbb. 
Eamautar Paude and the representative of Mas.ammat Lakhpati 
Kuar. In the application the decree-holder says after reciting 
the facts: As now remains no property which might be sale- 
able under the High Court decree, dated 29th November 1904, 
according to the provisions of the Transfer of Property Act, 
the applicant prays that a decree under section 90 of the Trans- 
fer of Property Act may be passed in his favour so that by 
executing that decree the applicant may recover, with costs and 
future interest, the amount due to him from the mortgagee right 
of Musammat Lakhpati Kuar aud the property left by her and 
also from the person and other property of Pandit Eamautar 
Paude, who, notwithstanding his knowledge of the mortgage 
made to the applicant, and his express contract as to the pay- 
ment of the amount of the mortgage due to the applicant, got the 
mortgaged zamiudari property transferred to himself and for 
several years enjoyed the considerable profits accruing from the 
mortgaged zamindari property, without paying the amount due 
to the applicant.” In spite of its prolixity of form this is 
simply an application under section 90 of the Transfer of Pro- 
perty Act, which provides that “ when the nett proceeds of any 
such sale are insufficient to pay the amount due for the time 
being on the mortgage, if the balance is legally recoverable from 
the defendant, otherwise than out of the property sold, the court 
may pass a decree for such sum.” The Court has held that the 
balance is not “legally recoverable from the defendant, Pandit ‘ < 5 

Eamautar Pande, otherwise than out of the property sold.” A ' 

decree has been made against the representative of Musammat , 
Lakhpati Knar. The decree-holder has appealed against so 
much of the order of the court below as refuses a personal decree 
against Pandit Eamautar Pande, and objections have been filed 
on behalf of the representative of Musammat Lakhpati Kuar. 
dt no doubt appears inequitable that Pandit Eamautar Panda 
should have taken atmnsfer of the mortgaged property for ; 

Es. 44,000 on eondifcion of payipg.Rs, 40,000 in satisfaction of ; 
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d that he should now be permitted to retain a 

’ r t1 is chafirgii’^U «is . 

the unfortunate result of the dea- 

Happily the ruling in Mata Din 
longer acted upon by this 
JBctw iShanhar La.1 

be said that 


the mortgage, an 

large part of the mortgaged property 

obligation. This is however t 

sion we have referred to. 

Kasodhan v. Kasim Husain is no 
Court, see the M Bench ruling m _ 

Itee ol High C<mrt, d.ted 29* November 1004. vvw 
tlppeaW from apd hw boeomo Spal. H the decree-holder .a 
pot epKtled to a personal decree agatat Pandrt Kama,. tar 1 amle, 
heiswithonta tether remedy iu the present smt. It oen- 
lended that by retaining in bis hands part of the purchase 

money and expressly or impliedly agreeing to pay the amount 

to damn. Das, he became personally hable. In our oproron 
tois contention is not sound. JamnaDaswas no par^y to the 

oontractbctweenMusammatfrakbpaa Kuar and Pandit llam- 

autar Pande, No Indian or English case has been cited to u. in 

1 .... Vbzii CSV ftncftvfisfced that th6 tra23si6r66 of 
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mortgaged i^roperfcj biitals^ in certain e¥eatE| for decree imcler . . 1000 ■ 

lection 90. The plaint itself cjiifainecl a prajer for sncli relief* 

We thiii'k we cannot go behind the decision of the High Court* 

We accordingly disallow die ohjoitioiis filed on behalf of ilie 
TepreseiitatiYe of Mngammat Lakhjrati Knar with costs* ^ There 
only remains the r|iiestioii of the costs of the respondent Pandit 
Eamiiiifar Fande. In the court below the costs of this respon- 
dent were thrown Qii tine decree- holder* We think that Pandit 
Eamaiitar Pande Aoiild bear his own costs in the court below 
and in this Court, We do not desire lo express any strong 
opinion on the conduct of Eamautar Panda in not keeping his 
bargain with his vendor^ particularly as it is suggested by the 
learned advocate that he may have some equity against his 
vendor* The fact, however, remains that he became transferee 
of the equity of redemption in the mortgaged property itipulat- 
ing that he would pay the amount of the mortgage to Jamna 
Da a. He did not do so, and in the events which have happened 
he is holding a substantial portion of the mortgaged property 
without even discharging the debts due thereon* We dismiss 
the appeal and direct that the appellant and Pandit Eamautar 
Pande do bear their own costs in this Court and in the court 
below. The other respondent on whose behalf the objections 
were filed must pay the decree-hold er^s costs. 

Appeal dumiesedrn 
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£ef0r$ Sir John K»isfhip €Uef md Mr* JinUee JSmerJi, 

NAN'I) BAM (Dmmmmr) «* MAHGAL SBH anb akotekb (PnAiimrFs),* 
Mindw Ear — jP'ropert^ gifted to m§ »m to 
detriment of mother-^SMre in property gifted. 

When a Hindu father goYernod by the Miiaks^ara makes a gill of his moT- 
#ahle property to one son to the detriment of the other, not on'aocotmt of 
aJfeetioa for that son, hut to punish and disinherit the other son, heU that the . 
alienation Is had and that in a suit for partition the son can olaim a share in' the 
property giltod to the other son. 

This was a suit for partition of joint family property, which 
included both moveable and immoveable property. One of the 
defences set up was that the movable property had bean given 
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te of the plaintiff, Mangal Sen, to Hand Bam, 
1 and that the father having 
moveables, the gift could not be 
(1 the moveables given away could 
Both the courts below decreed 
of the moveable as well as of 
iiig of ihe lower appellate 
! that the gift was 
I son as based on the motive 
The defendant Nand 


1909 away by tne laruw ux 

a younger brother of Manj 
fall power of disposition ovot 
questioned by the plaintiffs an' 
uot be included in the partition 
the plaintiffs’ suit in respect 

the immoveable property. The dad 

court in regard to the gift of the moveables wm^ 
not so much out of afiection to one 
of dealing retribution to another son 

It jiam app _ * v 

UmlUQulzariLal (with him Babu D'mgaMaranBamrM 

for the appellant, submitted that the father had the power to 

eive away his moveable property to any one of his sons and the 
b auestion the alienation. He cited Mayne, 
Mitahshara-f Ch. l, section l, 
Lahshman Dada Naik v. Maw, Ofiandra 
Bayadwi' WallatamU Ohetii v. Bayadw Mvr- 

respondents, cited 


Emdti Law, pages 486 and 436, 
paras. 27 and 28, 

Dada Naik (1). 

Imnda Ghetti {2). 

Dr. Satis Chandra Banerji, for the 

Ch.H, verse 121. fERrrwtT*im 

P- Inasmuch as aeownetsWBof father and son is oo-oau'iUn tho aoqmsitiona 
of the gtandfather, whether they be land, any sottlod inoomo, or moveables, m 
them the ownership of the father and son is oqual.”] .... 

He submitted that the original text made no distinction be- 
tween moveable and immoveable property in respect of the father’s 
power of alienation. The Mitakshara did make a distinction 
but it was open to question if the passage in the Mitakehara 
laid down a mandatory rule of law or was only advisory. The 
earlier cases on the, point, no doubt, were in favour of the 
appellant but the later cases made no distinction between 
moveable and immoveable property. Besides, even if the 
, j in the Miiakehara might be taken to be mandatory in its 
- nillirl, the present case did not come within the exceptions 
to the general rule formulated by Yijnaneswara, in which 
..nono ainno tbo miild alleante moveable nroperty. The 
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finding of the lower court being that the gift was not made 
out of affection, the gift was illegal and the respondents were 
entitle I to their share in the property given awaj‘. 

He cited Mayue, Hiaclu L'xw, para. 335, JugmoTian Das 
Mang-’il Dds v. Blr Mungdl Das Naihubhoy (1), Ghose, 
Hindu Law, 423, Jtaja Ram Tewari v. Lushmun Pershad (2), 
Laljeet Blngk v. R/.i-jcoomar Singh (3), Kali Parshad y. Ram 
Chanan, (4j. 

Stanley, C. J. and Baxerji J. — In the suit out of which this 
appeal has arisen the plaiutiS Maugal Sen sued his father Kewal 
Earn and his minor brother Xand Earn for partition of the joint 
family property including both moveable and immoveable pro- 
perty. The lower appellate court, as also the court of first in- 
stance, decreed the plaintiff’s claim. An appeal has b^en pre- 
ferred and the only question which has been pressed in argu- 
ment before us in the appeal is in respect of the order for parti- 
tion of the moveable property. In the defence, which was 
filed to the suit the defendants alleged that Kewal Earn gave 
away the whole of the moveable property of the family to his 
son Nand Earn and that therefore the plaintiff could not have 
partition of the moveable property. It has been found by the 
court below that the moveable property sought to be partitioned 
was part of the joint family property and that the gift ’which was 
made by Kewal Earn to his son Nand Earn was made not from 
affection but from vindictive motives, namely, to punish the 
plaintiff on account of alleged misconduct on his part. THelow'er 
appellate court finds that the gift w\as not made out of affection 
but on the motive of dealing retribution to the plaintiff. We 
have to see, therefore, whether the father was entitled under 
the circumstances to make a gift of the moveable property of 

the family to one son to the exclusion of the other. 

The question of the right of a father in a family governed 
by the Mitakshara law, by which the parties here are governed, 
to dispose of moveable property in favour of one son to the ex- 
fdiwion of other sons, has been considered in a number of cases. 
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according to the Mitahhara law a^&bher cannot by will make 
an unequal distribution of ancestral property, whether moveable 
or immoveable, between his sons. The question was also consi- 
dered in the case of Jugmohath Das Mangal Das v. Bw Ma/ti- 
gal Das Nathuhhoy (1), in an appeal from a decision of Scott, J ., 
who held that whether the law of the Mayulcha applies, or the 
MitaJishara, a son is entitled to demand partition of moveable 
as well as immoveable property in his father’s lifetime. The 
learned Judges who heard the appeal upheld the decision of 
Scott, J, and held that there was no distinction between move- 
able and immoveable property as regards the right of a son in 
an undivided family governed by the Mitakshara law to partition 
in the lifetime of the father. 

We think that in view of these authorities it is clear that un- 
less a case be brought within the exceptions mentioned in the 
Mitakshara there is no distinction as regards the right to parti- 
tion between moveable and immoveable property. We there- 
fore must turn to the Mitakshara to see whether or not in this 
case the father was justified in making a ^ft of the moveable 
ancestral property to one son so as to exclude from participation 
therein the other son. We find from a reference to it that pro- 
perty, whether moveable or immoveable, in the paternal or an- 
cestral estate is by birth, but that a father has independent power 
in the disposal of effects, other than immoveable, for indispen- 
sible acts of duty and for the purposes prescribed by texts of 
law (see chapter I, section I, paragraph 27). The purposes 
prescribed by texts of law are gift through jiffection, support 
of the family, relief from distress, and so forth. If the gift of 
the moveable property in this ease had been made to the defen- 
dant Nand Earn through affection, different considerations would 
arise from those which we have to consider. It is clear from the 
finding of the lower appellate court that the gift of the moveable 
property was not made to Nand Earn out of affection but for the 
purpose of punishing the other son and from vindictive feelings. 
That is the finding of the lower appellate court which we must 
accept in second appeal. In view of this finding we cannot say 
tliat the ^t was one which comes within .the purposes mentioi^ed 
(l) (1888) 1. 1 B,, 10 Bom., 026 
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in the paragraph of the Mitahhara which we have qiieiic} for 
which a fatheiMPay dispose of moreable property ^ and in thin 
view it seeiBS to ns that the court below rightly clc^'ieecl the 
plaintiff’'s claim for partition of che movealde |n'Operty. 

We therefore dismiss the appeal with costs. 

A2)pBal diimimed. 


Nahd Bam 


MAMOAIj 


Before Sir Join Stanley, Knight, Chief Justioc and Mr, Jttstiee Baiurji. 
G-IBDHABI LAL and ahother (Peaestxffs) v , KHUBHALl EAM axo another 

(JDEFEJSBAIjITS),* 

Code of Civil FrOGedure (Act KIT of 1882^, sections 2i4,oSS'— Decree 
ecc parte — Sale mder — Decree set aside — Seeo7id decree satisfied — Suit 
for posseession hy judgme^ii-dehtor mt harrcd, 

K, obtained an ew^arte decree for seiie on a mortgage and in execution ibero« 
of caused the mortgaged property to be sold and purchased it himselt The 
esc ^arte decree was subsequently set aside and another decree was obtained after 
contest. That decree was satisfied before the property could be sold a second 
time. As K continued in possession a suit was brought against him to recover 
possession. JSeld that the suit was not barred by the provisions of section 244 
or section 683 of the Code of Civil Procedure 1882. 

The facts of the case are as follows : — 

In 1883; the widow and the brother's widow of one Tori 
Singh, purporting to act for themselves and for Chait Singh, the 
minor son of Tori Singh, mortgaged the property in fcuit to 
Khushali Earn. On the basis of this mortgage Kiiusl^ali Ram 
obtained an ex parte decree for sale on the 23rd July 18t)5, aiiil 
in execution of that decree caused the property to be sold, 
purchased it himself on the 20lh December 1807, and obtaine<i 
pcssession. The ex parte decree was set aside on the 19th Decem- 
ber 1899. On the 10th August lOOl, however, after contest 
another decree for sale was obtained but before the sale was 
carried out a puisne incumbrancer paid off the amount of the 
decree. Notwithstanding this, Khudiali Ram contiiuiad in |iosseg* 
Sion of the property. On the 7th February 1905, the mortgagore 
sold the property to ^ the plaintiffs Oirdhaii Lai and Mmammai 
Lado^Bibi*^ The suit out of which this appeal arose was brought 
by "^itdhari Lai and Lado Bibi as transferees from the mortpgors 
to recover possesion of the property. The court below holding 
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that) the suit -^'as barred under the provisions of sections 683 and 
244 of the Code of Civil Procedure, (Act XIV of 1882,) dis- 
missed the suit. The plaintiffs appealed to the High Court. 

Bal'/U Jogindra Nath Ohaiidhri (with him Munshi Qulzwi 
L(d'), for the appellants, submitted that section 683 did not apply 
to tb.e present case. It referred only to a decree passed in appeal. 
There being no decree passed in appeal in the present case, the 
section had no application. Section 244 also did not apply. The 
question involved in the suit was one of restitution and not of 
execution. 

Babu Barga Gharan Banerjee (with him Pandit Mohan Lai 
/S'awcfai), for the respondenis, submitted that section 244 applied 
to the ease and that the plaintiffs had no remedy by a separate suit. 
The plaintiffs should lave applied in execution for the recovery 
of the property. Not having done so their suit was barred. 
He relied on Prosunno Enmar Sanyal v. Kali Das Sanyal (1). 

Staxlbv, C. J. and Baxekjx, J. — This appeal arises oat of 
a siili- for possession of property which had passed into the hands 
of an auction -purchaser under a .sale in execution of an ex parte 
decree which was subsequently set aside. The property in 
dispute belonged to one Tori Singh who left him surviving his 
widow, his sister-in-law, and a minor son named Chart Singh. 
These relatives were recorded as owners upon his death. In 
1888 the widow and sister-in-law purporting to act for themselves, 
and also as guardian of the minor Chait Singh, mortgaged the 
share in question to the respondeat Khushali Earn. A suit for 
sale was brought on this mortgage and on the 23rd of July 1805, 
an ex parte decree for sale w'as passed and in execudon of this 
decree, tire property was sold and purchased by Khusali Earn on 
ihe 20th of December 1807. Cbait Singh then applied to have 
the ex parte decree set aside and on the 9th of December 1899, 
his application was granted and the ex parte decree was set aside. 
In the meairtime however Khusali Earn bad obtained possesion 
of the property as auction-purchaser. On the 10th of August 
1904, a second decree for sale w'as passed but before this sale 
was oarried out a puisne incumbrancer paid off the amount of 
the decree obtained by Khushali Ram and thereby satisfied his 

(1) (1892) I, Ii, R., 19 Oak, 9SS, 
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decree. Khusali Earn oa payment of the amount due to him 
ceased to have any claim or right to the mortg^ed proi>erty. 
Notwithstanding, however, that his mortgage was satisfied he 
remained in possession and the suit out of which the present 
appeal has been preferred was then brought by the representatives 
of the mortgagors to recover possession of the mortgaged property. 
The court below has dismissed the claim on two grounds, the first 
being that it is barred by section 583 of the Code of Civil Pro- 
cedure 1882, and the second that it is barred by the provisions 
of section 244 of the same Code. Section 583 has obviously no 
application inasmuch as there was no decree by way of restitution 
or otherwise passed in an appeal. This section only applies to a 
case where a party is entitled to a benefit by way of restitution 
or otherwise under a decree passed in an appeal. As there was 
no decree passed in an appeal the section does not apply. 

As regards section 244 it equally seems to us to have no 
application. So soon as the decree of Khushali Earn was satisfied 
by payment of his debt by a puisne incumbrancer he ceases to 
have any interest in the mortgaged property and his decree was 
satisfied. The question which was raised in this suit was not a 
question relating to the satisfaction, discharge, or execution of 
his decree ; consequently this section does not bar the suit and 
the court below was in error in holding that it did. 

For these reasons we must allow the appeal. We set aside 
the decree of the court below and inasmuch as the court below 
determined the suit upon a preliminary question, and we have 
overruled its decision upon that question, we remand the suit 
under the provisions of Order 41, rule 23, to that court, with 
directions to rein-tate it in the file of pending suits under its 
original number, and dispose of it on the merits, 

Appeal allowed. 
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Mif&fi Sir 0eorgs Emas and Mr* Jmtiee 

AH AW MAB KHAH (Okteoxob) tf, BaNSI BHAB ahx> othbbs (Bboeeb-. 

HOBDBBS}.* 

Cod&of Ciril 3roeBdwB (Aoi Xi"Foji*’1882J sBciicm ^fB,2SZ-^E(reGuUon iff 
iecTee-^^AUachnent^OhjeGtion alloiosdSmi hy decree^holder decreed^ 
Fremous aiiae'hment wltei^er mihiisiing* 

Meld tliat the lien of an attacliing creditor ov^ the property attached dated 
from the attachment and was not destroyed or affected by an order of release 
w'hich was in effect set aside by a subsequent decree, in a regular suit, Mahomed 
Warrw ’v, FUamhur Sen (1), Fonomali v. Frosunno (2), Mam Chandra 7. 
Mudeshmar (3), Lalu Y, Kashi (4), and Maiih of Upjper India v, Sheo Fratad 
Mowed (5). 

The material facts will appear from the judgment. 

Hon’ble Pandit Bv/ndar Lai, and Baba LalU Mohan Baner- 
ji, for the appellants, 

Mr. Abdul Raoof, for the respondents. 

Knox and Gbieein, JJ. — This first appeal arises out of 
execution proceedings connected with a decree held by the res- 
pondents obtained by them on the 27th of May 1895 and 
confirmed by this Court on the 22ad of March 1897. 

The respondents, in execution proceedings instituted on the 
17th December 1897, attached certain properties with a portion 
of which we are concerned in the present application. On the 
objection of Gauri Sahai and Chadammi Lai, the properties with 
which we are concerned were released from attachment. The 
decree-holders then instituted a suit under section 283 and 
obtained ,a decree in June 1899, declaring that the attached 
property be brought to sale in execution of their decree. On the 
18th January 1901, Musammat Mohan Kuar, one <£ the 
judgment-debtors in the original decree, sold the property m 
suit to one Bholanath. Ali Ahmad the present appellant, then 
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AH Ahmad objected saying inter alia that the property can- 
not be sold. His objections were dismissed by the court below 
and he now comes here in appeal argument was addressed 
to us on the first ground contained in the memoranduiu ol ajipcul 
The second ground, OT3. that the attachment of 1 89S no longer 
subsists does not commend itself to us. It has been held^ by tho 
Calcutta High Court in an exactly similar case, BonomaU Iln v. 
Prosunno Narain Chowclhry and Mnzaffar Shah (1), followiug 
Mahomed Warris v. Pitambwr Sen \.2), that tlio ease m the 
Weehly Reporter was a clear authority for the view that “ the 
lien of the attaching creditor dated from the attachment and was not 
. destroyed or affected by the order of release which was in effect 
set aside by the decree. This point was . again considered and 
these cases were followed in Ram Chandra Mafwari v. Mudeeh^ 
war Singh (8). This view is also consistent with that taken by 
the Bombay High Court in Lain Mulji Thakar v. . Kashi Bai 

(4) and The Bank of Upper India v. Sheo Prasxd and others 

(5) . We would note at the same time that from the commence- 
ment and up to date there has been an unbrokon continuity 
in the efforts made by the decree-holder to obtain satisfaction 
of his decree. The original purchaser Bliolanath purchased 
the property at a time when it was subject to an attachment order 
of a Civil Court and Ali Ahmad can hold no higher position. 

This disposes of the remaining pleas taken in appeal. The 
appeal is dismissed with costs. 

App6((>l dismissed. 
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Before Sir John Stanley^ Knight^ Chief Justice and Mf. Justieo Btwerp* 
SHEOLAL SiXaH (Plaintiff) t;. S0KHDEO SINGH and others 
(Eesponbehts.)’^ 

Aei fZooalJ M. Tlof mi {Agra Temnag Act), section*!— AfplkaUlUg 
of— to mortgage eaeeonted in 18Vl—JI£ortgage^of siX—WhetJicr mortgagor 
obtains exfgrof^rietary rights* 

B in 1894 made a usufructuary mortgage of Ms sir land to tlic plaintiff* 
tlie son of B, on tEe following day executed a fmbuUai promising to pay ront in 
respect of that land to the mortgagee. Ihc lower Aappollata court hold that B 


Appeal No* 90 of 1908 under section 10 of the Letters Patent* 
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was joint wnth his father at the time of tlio mortgage and beoams an oxproprie- 
(ary ionant and was not liable to pay a higher rent than such tenants %Tero liable 
to pay. MeU that tho mortgage having been made in 1894, the provisions of 
the Agra Tonanoy Act of 1901 did not apply and the mortgagor acquired no 
exproprietary righis in respect of tho lir. 8 was therefore liable to pay rant at 
the rate mentioned in the haluliat. Madho Skarti v. Sarti Singh (1) followed. 

I’liE facts of tin’s case are as follows : — 

One liam Lai Singh executed a usufructuary mortgage of his 
isamiiidari and siv lauds in favour of the plaintiff Lala Sheo 
Lai Singh and liai Madan Makuud Lai, on the 30th August 
1804. On the next day, that is, on the 31st August 1894, Ram 
LaFs son executed a kabuliat in respect of the sir lands on an 
aunual rent of Es. 112. The son Suhhdeo Singh was living 
jointly with his father Ram Lai Singh and was interested in 
that holding jointly with bis father. The plaintiff on the 16th 
August 1906 brought a suit for his share of the rent of holding 
for the years 1311, 1312 and 1318 F. The defence was that 
tho relation of landlord and tenant did not exist between the 
: and that the Ji/.tht&l'hO/t was illegal. The court of ffrst 

instance gave the plaintiff a decree for the sum claimed. On 
appeal by the defendant the District Judge modified the decree 
of the first Court. The plaintiff appealed to the High Court. 
Kabamat Husain, J, lidding that the kabuliat was not binding 
dismissed the appeal. 

The plaintiff appealed under section 10 of the Letters Patent. 

Muushi Kalindi Prasad (for whom Munshi Gokul Prasad) 
for the appellant, submitted that a mmindar, making a usufruc- 
tuary mortgage of bis sir land did not become an exproprietary 
tenant in respect of it. Madho Bharti v. Sarti Singh, (1). 

Babu Mangal Prasad Bhargam, for the respondent, replied, 

Stanlev, 0. J. and Baneeji, J, — This appeal arises out of 
a suit brought by the plaintiff appellant for arrears of rent against 
Sukhdeo Singh, respondent. It appears that in 1894 Ram Lai 
Singh the father of Sukhdeo Singh, executed a usufructuary 
mortgage of his zamindari and sir- lands in favour of Sheo Lai, 
plaintiff, and Rai Madan Makund, defendant. On the day follow- 
ing ihat of the mortgage Sukhdeo Singh executed a in 

favour of the mortgagees in respect of the air lands naderiaking 

(1) (1894) 3;iiIl.,l6An„887, 

' ' ■ ' 60 . -V. 
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to pay a rent of Es^' 112 per annum for the of E. A> 

Eai Maclan Makund did not join in the Buit J ' i 

his share of the rent in accordance with the piu>...i.on^ ^ 
section (3) of section 194 of the Agra ieuaucy Aci. ot ^ 
of first instance decreed the claim but the lower aypellate eomt 
Iditd that decree, holding that the plaintiff was not enti led 
to the rent mentioned in the kabuUat but only to such rout as a . 
e.proprietary tenant was liable to pay. Ih.s decree has lioe. 
afifrmed by the learned Judge of this Court who hoard an uppea 
from the decision of the lower appellate court. Hence tins apjiea 

under the Letters Patent. _ n .,j 

' The learned Judge of this Court was of opiuion tliat tlie defen- 
dant, who is joint with his father Earn Lai Singh, the mortgagor, 
had acquired exproprietary rights in regard to the sir land under 
section 7 of Act No. XII of 1881 and that consequently he was 
not liable to pay any higher rent than that which under that 
section an exproprietary tenant is liable to pay. Tbs view is 
opposed to the Full Bench ruling in Madho Blmrti v. Barli 
8i'ngh{l). In that case it was held that a mmindar who makes a 
usufructuary mortgage of his zamiuclari including his sir land 
does not so lose or part with his proprietary rights w-ithiu the 

as to become an 
land. This ruling does not appear 
to have been brought to the notice of the learned Judge of this 
Court. As the usufructuary mortgage in favour of the plaintiff 
and Eai Madan Makund was made in 1894, the provisions of the 
Agra Tenancy Act of 1901 do not apply, and the mortgagor ac- 
quired no exproprietary rights in regard to the sir lands. Ihe 
defendant who executed a kabuUat agreeing to pay rent at the 
rate of Es. 112 a year, was liable to pay the rent at that rate. 
The Court of first instance was therefore right in decreeing tiie 
plaintiffs claim. We allow the appeal, set aside the decrees of 
this Cou rt and of the lower appellate court and restore that of 
court of first instance with costs in all courts. 

" ' A.‘„' . " ‘ aUiMcd, 

, . (1) (1894) I. L. B„ 10 AU„ 837. 
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*»'Saoo!id Apfoul Ko. 13!il of 15107, from a torae o! W. F.. liiirton, Addilioaal 
Distrlofs Jttdgo of Morailabad, dattnl the ‘20th of Atigost 1007, rofeismi a 
Hihal Chandra, Suborcllimte Inigo of Moraiahai, iaM the I5fh of A|^dl i007* 

. 'im 




before Sir Julin Simln/i Km^Mt €hkf JmHm mnd JD*. Justice Bamrj% 
BUEiAKI DAS {PniiXTirp} in THE SECRETARY OF STATE FOR IXDIA 
IX OOUXCIIj asd otiiees (Djbfekdakts),’*^ 

Aei (Local) Ni>» I q/lDOO { Mmiieipaliius Actjt mciion JuHidktion of 

Cinil €ourk* 

A IMuiiicipal Beard granted permission to B to biiiii a temple. The Distriot 
l\raglriti:aie aelirig raider HoelionlSSof the Blimici polities Aot made an order 
.".ractdiiug Cic permissicai given by llio Municipal Board and the Local Govern- 
monl conlirimjd this onlcr of llio District Magistrate. B brought a suit for a 
ducbir.itiou that hr lia.l a right to build the temple, 

Jle/d tlati llie suit was not maintainable; licld further, that the Civil Court 
had no prnvcr to disturb the order of the District Magistrate who acted within 
his Jurisdiction and whose order had been duly confirmed by the Local 
Govcrimieni, Abdul Asiz v. Mumcijial Board of PtUhhU (1) followed. 

The fac's of the case are as follows :™ 

In the cit}" of M’oradabad there is a sarai in wMch both Hin- 
dus and Miilanimadans live. In the sarai there is a ehabutra 
wi ih an image of Shiva on it. On the 3rd August 1905 the 
plaintiff Bulaki Das applied to the Muoicipal Board, Moradabad 
for permission to Iniild a temple oii the chabiitra. The applica- 
tion was granted ou the 25t!i October an I the plaintiff commenced 
building operations. Subsequently some Aliihammadan residents 
of the sarai submitted a petition to the District Magistrate of 
Moradabad protesting against the erectiun of the temple. On 
the Cth February 1900, the District Magistrate, acting under 
section. 1S3 of the Municipalities Act (Mo, I of 1900^) cancelled 
the permission givep by the Municipal Board. This order of 
the District Magistrate was confirmed by the Local Government 
00 the 7th of Marcdi 1906. The jdaintitf thereupon brought 
suit for a declaration that the plaintiff had a right to eonstrucl 
the temple. The court of first instance (Subordinate Judge of 
Moradabad) decreed the auit The District Judge set aside lie 
decree of the first court and dismissed the suit. The plaintiff 
appealed to tiie High Couit. 

Bftbu Burga fjharmi Bamrjee for the appellant Submitted 
that seetioE 183 of the Municipalities Act referred to matters 
failing within the .scope of a Municipality. The remedy sought 
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by tbe civil Suit was outside its scope. There was no legal bar to 
the suit. A Civil Court could consider tho propriety of an order 
of the Local Government affecting the legal rights ot a party 
and could give the declaration sought by the suit. 

Maulvi Ghulatn Mujtaha (with him Mr. W- WitU'fch) for 
the respondents, submitted that w'here a special Irihunal was 
constituted to decide certain matters, the ordinary Civil Cr)iu't-* 
could not interfere. Ahclul Aziz v. The Municipal Board of 

Pmhit ( 1 ), 

Stanley, C. J., and Banebji, J.— -We think that the decision 
of the learned Additional Judge of Moradabad, from whicli this 
appeal is preferred, is correct. The plaintiff sued for a declara- 
tion that he is entitled to build a temple on a site in Moradabad, 
In a sarai in that city there is a Ghahutra with an imago of the 
god Mahadeo. It is said that there was formerly a kueh/xi 
temple upon this site which had fallen into ruin and that the 
plaintiff was desirous of restoring it. He applied to the Muni- 
cipal Board on the 3rd of August 1905, for permission to build 
a temple on the Ghahutra and his application was granted and 
the building was commenced. Later on, however, some 
Muhammadan members of the community protested against tho 
building and, in consequence, the District Magistrate on the Otli 
of February 1906 cancelled the order of the Board in favour of 
the plaintiff, purporting to act under the provisions of section 
183 of the Municipalities Act, Act I of 1900. The order of the 
District Magistrate was confirmed by the Local Government 
on the 7th of March 1906. The learned Additional Judge held 
that it was not open to the plaintiff to maintain his suit in view 
of the order of the District Magitrate, Hence this appeal. 

Me think that the view of the law taken by the learned 
Judge is correct. Section 183 provides that a District Magistrate 
may by an order in writing suspend within the limits of his 
district the execution of any order of the Municipal Board and 
; •|i;^,gpohibit the doing within those limits of any act which is 
-Kabouft to»be done or is being done in pursuance of or under cover 
of the act, if in Ms opinion the doing of the act is likely to lead 
to breach of the peace, or cause injury or inconvenience to th® 


Tee Secee- 

TAEY OP 

State pob 
Ihdia m 
Goxjeoil, 


AI^LAHABAI) SEBIES. 


373 



Y0I*4« XXXI*] AI^BAHABAI) SEBIES. 373 

public or my class or bodj of persons. The oraer of the Disfcricb 
Magistrate cancelling the order of the Municipal Board, giving 
permission to the building of the temple in question, was passed 
in pursuance of this Act and it was confiraied by an order of the 
Local Government as provided for by sub^^ection (2) of section 
1S3« In view of this action of the District Magistrate we are of 
opinion that the jdaintiff is not entitled to maintain a suit for a 
declaration that he is entitled to build despite the order so passed 
and confirmed* The principle governing the ruling of a Bencn 
of this Court in the case of Abchd Aziz v. The Mtmicipal 
Board of Pilihhit (1) appears to us to be applicable to this case. 
There it was held that where a Municipal Board acting under 
its statutory powers ordered the course of a drain w^hieh it 
considered to be prejudic ial to health to be diverted, it was held 
that the Civil Court had no power to disturb the order of the 
Board inasmuch as it was acting witMn its statutory powers. So 
here we think that the Civil Court has no power to disturb the 
order of the District Magistrate, who acted within his jurisdic- 
tion and whose order has been duly confirmed by the Local 
Government. We dismiss the appeal with two separate sets of 
costs, one payable to tlie defendant No. 1 and one to other 
defendants respondents. 

Appeal dismissed^ 
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Before Mr, Jmtire Bmerji and Mr, Ju$Hob Tmlhall, 

ICAMTA PBASAD Am ahothbb (Appeicaots) p, SAIYED AHBIAD and ah- 
OTHER (Opposite Pabties).* 

Aci Jfb. XF 0/1882 {transfer of Broj^erig Aet}^ smiion$Bd and20,-^Two 

taU miis on itpo mort^^gm held hg sme ^erson^SaU wider the decree 
on the frit morfgage^Bmd off frsi mortgage md pwt of eeeond 
morigage’^A^^Mcaiion under section decree absolute* 

A person Md two mortgages over tiie same property, brought two 'separate 
suits oil tlioso mortgages aucl obtained two decrees. The first decree wm 
made absolutes and in execution thereof the decree-liolder himself purchased 
the property. The* sale-proceeds dlscliarged the decree on the first mortgage 
iufiill.aiid tlio fiocoud decree in part. He then applied for a decree under 
section 90> Transfer of Property Act, to realise the balance duo under 
tho second decree. Mdd that no decree under section 90, Transfer of Property 


'Afpeal Ho, ff oi 1908 under sootion 10 of the Mters Patol, 

(1} (1W| % A. B., 222. '■ ' ^ : 
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Act, could he passed, as the second decree had not ])€en made .iksoliite tin-lor 
section 89, Transfer of Property Act, and no sale had taheu plaeo in execu- 
tion thereof, the proceeds of which had proved insurficient to dLscliar^e the 
second mortgage. Muhammad Ahhm* v. Munshi 'Rain (1), and Ratlrh Dan 
V. Inmjai Khan (2), followed. 

The faetof this case are fully set out- in the following 
judgment of — 

AikmaN; J.-— The appellants held two mortgages over the 
same property. They brought separate suits on their mortgages 
and in each suit got a decree for sale. The first decree was 
made absolute on the 28th of June 1902. In execution of 
the decree the property was brought to sale. At the sale the 
decree-holders caused notification to be made of the second 
mortgage decree which they held over the property^ in order^ 
as stated in their application, that purchaser might not bo 
under an'y misapprehension^^ This clearly implied that the 
deeree-holders warned any intending purchaser w'ho miglit buy 
the property that it was still liable to sale under thesoeond 
mortgage decree. The decree-holders purchased a considerable 
portion of the mortgaged property themselves for a sum of 
Rs, 6,800. This satisfied the first decree and partly satisfied 
the second decree leaving a balance of over Es, 1,138-7-0 duo 
under the latter decree. By taking proceedings under section 
296 of the Code of Civil Proce lure, the decree-holders have 
realized this all but a sum of R<, 321-10-7, For the recovery 
of this balance they applied for a decree under sectitm 90 of 
the Transfer of Property Act. The court of first insluTma give 
them a decree. On judgment-debtoPs appeal, the I earn e ! 
District Judge dismissed the application. The deerae-hohiers 
come here in second appeal. It has been foimd on an issue 
referred by me that the unineuuabered value of the share |mr- 
chased by the appellants at the sale in execiifion of their first 
decree is Es. 8,826 and to this finding no objection has been taken. 
In my opinion, applying the principles of the rulings in Wmid 
V. Sa/riraj Singh (3), and Bkhmhur Dial v* Mnm 
(4)y,the purchase by the deoree-holders under the cir- 
cumstances stated above and on the finding on the is^iic 

(1) Weekly Hotes, 1890, f , 208, (8) {1897) I, L. 20 All, 28, 

P) g900)I,lkR.,22All,40-l (4) {1900} I L* 22 Ail, 284# 
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referred to above, has the etfejt of discharging the balance due 
under the second mortgage decree. In my opinion the learned 
District Judge was right in hddiug that the appellants are not 
entitled to a decree under section 90 of the Transfer of Property 
Act, This aiipoal is dismissed with costs.” 

From this judgment the decree-holders preferred an appeal 
under section 10 of the Letters Patent. 

IJabu BuTg-i Charan Bamrjee (for whom Dr. Satish Chan- 
dra Binerji) for the appellants. The purchase of the mort- 
gaged property hy the mortgagees in execution of their first 
mortgage decree had not necessarily the effect of discharging 
(ho second mortgage. They could obtain a decree under section 
90 of the Transfer of Property Act, when ' the mortgaged pn-o- 
jioriy was no longer available to them. Bishesliur Dial v- Ram 
Barup (1), Nimd Kishore v. Baja Eari Raj Singh (2). 

Maulvi Ghuhm Mujtaba, for the respondents, A decree 
under section 00 cannot be passed unless the decree-holder 
1 as obtained an order absolute under section 89, and the mort- 
gaged property has been sold in punsuance of that order. 
Muhammad Akbur v. Munshi Ram (3j, Pirbhu Navain Singh 
V. Baldeo Misra (d), Kcdar Naih v. Ghandu Mai (5), Ram 
Ranjitn Chahxivarti v. Indra Narain Das (6), Badri Das v 
Inayat Khan, (7). 

Dr. Satish Chandra Banerji, in reply, submitted that it 
was not necessary for the purposes of getting a decree under 
section 90 that the decree-holder should have first sold the 
whole of the mortgaged propertj'. He might abandon any 
portion of the mortgaged property and obtain a decree under 
section 90. Ghafur Easan Khan v. Mutmimnad Kifayat- 
uUah Khan (8), Sheo Prasad v. Behari Lai (9), Pribhu 
Marain v. Amir Singh (10), Bageshri Dial v. Muhammad 
Maqi (11). 

In Mastulla Mandal v. Jan Muhammad Shah (12), it 
has been held that where the mortgaged property had been 
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sold away in execution of a rent decree under the Bengal Te- 
nancy Act, the mortgagee decree-holder could apply for a 
decree under section SO. He also referred to Gajadkar Lai v. 
The Alliance Bank of Simla, Ltd. (1), 

Baneeji and Tudball, JJ. — This appeal arises out of an 
application for a decree under section 90 of the Transfer of 
Property Act. The appellants held two mortgages over the 
same property and brought two separate suits on the basis of 
those mortgages. They obtained two decrees, one on the 13th 
December 1901, and the other on the 2nd of March 1903. The 
decree first mentioned was made absolute on the 28th of June 
1902, and in execution of it the property comprised in the mort- 
gage was sold and the decree-holders themselves purchased it 
for Ks. 6,800. The decree upon the first mortgage was satisfied 
and the surplus of the sale proceeds discharged the amount of 
the second decree in part, A balance of Rs. 321-10-7 %vas left 
nnsatisfied and it is for the realisation of this balance that the 
present application for a decree under section 90 was made. 

The court of first instance allowed the application. The 
lower appellate court dismissed it, and the order of that court 
was affirmed by the learned Judge of this Court by whom the 
appeal from the decree of the court below was heard. From 
the decision of the learned Judge of this Court this appeal has 
been preferred under the Letters Patent. 

Several questions, not free from difficulty, have been raised 
in the argument before us, but we think the contention of the 
learned vakil for the respondents, namely, that the decree- 
holders appellants are not entitled to a decree under section 90 
of the Transfer of Property Aeb inasmuch as they did not 
obtain an order for sale under soction 89 and did not cause the 
mortgaged property to be sold in pursuance of such order, is 
well founded. That section provides that if the proceeds of a 
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Daa V. Ifiayat Khan (1), that if a sale’ had takeu place under 
a decree on a prior mortgage, that would not entitle a subsequent 
mortgagee, who had al-ro obtained a decree for sale to apply for 
aad obtain a decree under section 90. We are bound by these 
rulings. It cannot be said that in this case the mortgaged 
pro[serty w'as sold under the decree passed on the second mort- 
gage. The decree-holdeis made an application in the execution 
proceedings relating to the first decree asking the court to in- 
form intending purchasers of the existence of the decree on the 
second mortgage. If the property be regarded as having been 
sold subject to the second mortgage, the decree-holders bad the 
riglit to get the property re-sold under the second mortgage. 
It so happens that they themselves are purchasers under the sale 
which took place in execution of the decree under the first mort- 
gage. Unless therefore they surrender the property and have 
it resold in execution of the decree under the second mortgage 
they cannot ask for a decree under section 90 of the Transfer 
of Property Act. The other rulings which were referred to in 
the argument do not touch the point before us and are clearly 
distinguishable, For the above reasons we are of opinion that 
the order of the lower appellate court, which has been confirmed 
by the learned judge of this Court, dismissing the application 
for execution, is correct though not on the ground on which the 
order was passed. The case relied upon by the learned Judge 
of the lower appellate court, namely Bageshri Dialv. Muham- 
vnad Naqi (2) was considered in Muhammad Akhar v. Munshi 
Mam to which we have referred above. The question before u? 
did not arise in that case. We dismiss the appeal with costs. 

Appeal diamiasedt 

(1) (1900) I. L. B., 2a AU., m (2) (1893) I, L. B„ 15 AU., 881 


Kahta 

Phasad 



Before Mr, Justice Banerji and Mr. Justice J. Indmci,. 

SIEJU JlKD othebs (Applicants) r. DISTBICT JU,D(iB OB BKNABIjIS 
(Opposite paety).^ 

Act Mo. Till of (Jduardian and Wards^ Act)i section, 20 —Morijaffc of 
minor judgment deltor^s pro^etry^ Sanction of District Judge. 

The guardian of a minor Judgment-debtor, appointed under the Guardian and 
Wards Act, must obtain the permission of the District Judge under section ':31l of 
the Act to seU or mortgage the property of the minor which is under attachment 
in execution of a decree even if the Court executing the decree gives leave under 
section 306 of the Code of Civil Procedure. 

The facts of this ca«e appear from the juclgmeiit 

Bahn Harendm Krishna Alibkerjh for the appellant. 

Mr. If. Wallach^ for the respondent. 

Banebji and Tubbald, JJ.— This is ,an appeal, from an 
order refusing to grant permission, under section 21) of the 
Guardian and Wards^ Act, to a guardian to mortgage the pro- 
perty of his wards. It appears that a decree was obtained 
against the minors on a mortgage executed by their father. The 
guardian of the minors who had obtained a certiliea!e of 
guardianship made an application to the District Judge, under 
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That section forbids the guardian to mortgage or charge the 
immoveable property of his ward without the previous permission 
of the District Judge. Therefore, in any ease, if the guardian 
sought to mortgage the property of his ward, the permission of 
the District Judge was absolutely necessary. As such permission 
vas asked for, tiie learned District Judge ought to have proceed* 
ed under section 29 of Act INo. VIII of 1890, to decide whether 
or not he would grant it. We think the learned Judge was 
wrong in refusing to entertain the application of the guardian^ 
We accordingly allow the’ appeal and setting aside the order of 
the court below send back the ease to that court, with directions 
to restore the appellant’s application to the file of pending cases 
and dispose of it according to law. 

App&aldecreedt 


Bistriot 
Judge of 
Behaees^ 


JBef&re Mr»Jmtice Saner Ji ani Mr, Jusitee TuMalL 
GHAHSHIiM LAI* (Judgmeht-Bebtor) RAM HABAIH (Becebe-Hoebeb).* ' 
MmmUonof ieeree — Ocmiitional decree^Smaller sum pa^^ahle if payment 
ma4$ wiiUn a time fi.xed hy eoiirt — Decree ef first eourt fixing time for 
deposit of momy— Deere e affirmed hy Sigh Court and hy DHvy Comicil-^ 
Money not paid in mitUn time fixed hy first Court — Mo extension all&tmi, 

A plaintiff claimed tlic principal sum of money due on a bond with intercsfe 
at SO per feent. per annum, and tbe decree of the coiu't of first instance directed 
tliat if Ibe defendant deposited tbe money witiiin three months from the date 
of its decree, he would be liable to pay interest at the rate of 12 per cent, per 
annum and would be exempted from further liability. This decree was aifirniod 
liy the High Court and finally by the Privy Council but the time for payment 
was not extended, Eeld that the defendant having made default in the pay- 
ment of the money within the time allowed by the first court, he could not 
claim exemption from , further liability and could not be allow'od to pay the 
principal with interest at the rate of 12 x^er exnt. from the data of tho Privy 
Oounoii decree. 

The facts of this case are as follows: — 

One Ram Narain brought a suit for Rs. 5,600 principal 
and Es. 4)938-12-0, interest, in the court of the Subordinate 
Judge, Agra, against Ghanshyam Lai. That suit was decreed 
on the 2nd June 1900, with full costs and future interest at 6 
per cent, per annum subject to the condition that if the judg- 
ment-debtor paid the principal amount (Rs. 5,600) with fall 

* First AppOttS No. 2iS of 1207, from .“i deorea of .TagJiit. „ NarajSin, B. A„ ' Ba* 
bordinato Jadga of Agra, dated tho I5ih of April 1907. ; ' - 
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costs and interest at 1 per cent, per month till the ciate oi pay- 
ment within three months of the date of the dooreej he -would he 
exempted from further liability, otherwise he would have to pay 
+n„ o-mraint. elainiRfl -with costs. The decree was ill the 


togetlier with the entire costs oi the uoun ana luuue ..v ... 

o£ Bs. 6 per cent, per annum he deoroca on condition that i£ the aefeadant 
will within three months from to-day pay the entire principal umounl 
.(Es. 6, 600j and costs and interest at the rate of Bo. 1 per cent, per month 
up to the date of realization, he shaU he exempt from further liahlity, other- 
wise he shall have to pay (to the plaintifi) the entire amount claimed 
and costs. 

Instead, however, of complyiug with the decree of the 
Court -within three months, the judgment-debtor appealed to 
the High Court but his appeal was dismissed. The judgment- 
debtor then appealed to the Privy Council ; but the appeal also 
failed. When the decree-holder applied for execution of his 
decree, the judgment-debtor claimed the benefit of the decree 
of the Subordinate Judge by depositing the principal amount 
■with interest at 1 per cent, per month within three months from 
the decree of the Privy Council and prayed that safisfaetion of 
the decree be entered. The Court disallowed the judgraout- 
dehtor’s objection. The judgment-debtor appealed to the Iligii 
Court. 

Mr. 0. DiUon (with him Munslii Gulzari Lai), for tlie 
appellant, submitted that the judgment-debtor could pay tlie 
principal amount with interest at Re. 1 per cent, jier month 
within three mouths of the date of the decree of the Privy 
Council as the original decree and that of tlie High Court liud 
merged in the decree of the Privy Council. He cited Mur 
Ali V. Koni Meak (1), iMchmun Persad -v. Kislmn Pmmd (2), 

Dr. Batish Chandra Bamrji, for the respondent. 

BANEEJiand Tudball, JJ.— This is a judgment-debtor’s 
appeal and arises out of proceedings relating to the exeeulion of 
a decree passed by the court of first instance on 2nd Juno 1900, 
■which ,, was affirmed by the High Court on 19th January 1003, 
and by the Privy Council on the 16th November^l906. The 

{a)(1882}I.X*,B.,8 0aI{!„ ai8, 
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decree of the court of first instance awarded to the plaintiff igog 
the amount claimed by him with cos's and future interest, but 
declared that if the appellant, within three months of the date of 
the decree, ])aid tlie principal sum claimed by the respondent, to- Bam Nabaih. 
gether with eosts and interest at the rate of 12 per cent, per 
annum he would be exempted from further liability. The 
plaintiff, it appears, had claimed interest at the rate of 30 per cent, 
per annum, so that according to the decree of the court of first in- 
stance if the judgment-debtor paid the principal amount with 
interest at 12 per cent, per annum within three months from the 
date of the decree of that court, i.e., on or before the 2nd Sep- 
tember 1900, he would be exempted from farther liability under 
the decree, and would not have to pay interest at the higher rate. 

He did not make any payment and he now contends that he 
can pay the principal amount with interest at 12 per cent, per 
annum witinn three months from the date of the decree of the 
Privy Council. It is no doubt true that the decree of the Privv 
Council is the final decree in the cause of which execution should 
be taken out, but that decree does not extend the time for payment 
of the decretal amount. It affirms the decree of the High Court 
which again affirmed the decree of the court of first instance, 
including that part of the operative portion of the decree which 
directs payment of the principal amount with interest at 12 per 
cent, per annum within three months from 2nd June 1900, the 
date of the decree. We think the court below w'as right in hold- 
ing that the jadgment-debtor, having allowed the three months 
gi'aated to liim by the court of first instance to elap.se, is not - 

entitled to claim a further period of three months from the date of 
t’io decree of the Privy Council. The case of Wtw Ali Chow- 
dlmri v, Koni Meak (1), relied on by the learned counsel for tlie ' 

appellant depended on the terms of section 52 of Bengal Act 
YIII of 1569 and does not, in our opinion, help the appellant. 

We dismiss the appeal with costs. 

Appecd dismissed. 

(1) (1886) I. L. B,, 13 Calc., 513, ' ■ . ^ 
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Before Mr. JtisUee JBanerji and Mr, Jiiaiice TucUall, 

AMNA BIBI ahd oihbbs (JuDaMBNi-DEBTOBS) NAJBnJN-HISSA 
(Decebk-Hokdeh).* 

Act Sfo. XXIII of 1871 (Peneioni Act) section 11— Immovable property 
granted in lieu of pension— Xol a pension— Liable to aftaoIimeul—Code of 
Owil Procedure (Act No. XXV of 1882), section 266 (g). 

Wliers certaitt immovable property ■vvas granted in lien of a pcnEion and tlie 
sanad provided that upon the death of the original grantee the estate would be 
continued in perpetuity in the manner of an hereditary holding {xamindari 
mauroosi) and at the desire of the grantee revenue was assessed and the mombors 
of the family had treated it as ordinary zamindari property, subject simply to 
the payment of Government revenue, held that the zamindari so granted was not 
a pension -within the meaning of section 11 of the Pensions Act, and was liable 
to attachment and sale in execution. Lachmi Narain v. Maleund Singh (1) and 
Secretary of State for India v. Khemchand laychand (2) followed 

The facts of this case are as follo-ws : — 

One Kadir Bakhsh, a Pindari Chief, from whom appellants 
are descended, was granted by the Government a political pen- 
sion of Es. 4,000 a year. The Government by a sanad dated the 
I4th of January 1819, bestowed on Kadir Bakhsh, in lieu of this 
pension, a revenue free jagir consisting of 27 villages in one 
Taluqa in Gorakhpur. The sanad lays down the following pro- 

visions: “ ... On the decease of Kadir Baklish, the estate will 

be continued in perpetuity in the manner of an hereditary holding, 
mmindari mauroosi, in possession of heirs and successors, 
provided that an adequate payment of revenue be made to 
Government.?’ In the year 1822, the revenue was assessed on the 
estate at the request of Kadir Bakhsh. Since then the property 
had all along been treated by the members of Kadir Bakhsh’s 
family as an ordinary zamindari holding. The respondent decree- 
holder attached the property in execution of her decree against 
the appellants, who contended that the property being in the 
nature of a political pension could not be attached in execution 
of the decree. The Additioual iSubordinate Judge disallowed the 
judgment-debtors’ objection. The judgment-debtors apiJealed to 
the High Court. , 

M.t. Abdul Baoof, ior the appellants. The property really 
belongs to the Goyernment and the appellants have only a right 
to recover from it the pension granted by Government originally 


i : • Eirst Appeal No, 228 of 1908, from a decree of Gur Brasad Dube, AddiUonal 
Subordinate Judge of Gorailipur, dated the 28tli of July 1908, 

(1) iim) I, ft Bi, 83 All, 617. (2) (1380) I, Jj, B„ 4 Bom., 482, 



to thoix" ancestor Katlii' Salxhsb, and therefore it must be ti’eated 
as a political peusiou. It is not liable to attachment in execution 
of the decree. Civil Procedm'e Code, 1882, section 266 (g). Pen- 
sions Act, XJi.I/1 oj' 18/ Ij Section !, P, jd. 32 oj^ 1878, decided 
on Novemher 27, 1878, {unrepurted), 

Manlvi Muhammad Ishaq, for the respondent, relied on 
Lachmi lYarain v. Makund Singh (1 j. The Secretary of State 
for India in Council v. Ehemchand Jayohand (2). 

BakIjjRJI and Iudball, JJ. — This appeal ai'ises out of an 
application for execution of a decree by the respondent Musam- 
mat Hajm-un-nissa Bibi, who has obtained a decree for dower 
against the other heirs of her deceased husband. The decree is 
dated 16th August 1904. In execution of that decree she has 
attached some 21 villages in the hands of the judgment-debtors 
appertaining to taluqa Ganeshpur. The judgment-debtors have 
objected to this attachment on the ground that the propei’ty con- 
stitutes a political pension within the meaning of section 266 (g) 
of the Code of Civil Procedure of 1882. The lower court has held 
against them and they have come on appeal to this court. 

The sole question for decision xs wheth er the property attached 
can be considered to be a political pension witbin the meaning 
of section 266 (g) of the Code. 

The parties are the descendants of one Eadir Baphsh, a 
Pindai-3 Chief, who in the earlier part of the nineteenth century 
was granted by the Government of India a pension of Es. 4,000 
per annum. In the year 18l9, by a sanad dated the 14th of 
January of that year the Government of India bestowed onEadir 
Baksb, in lieu of his so-called pension, a revenue free jagir con- 
sisting of 27 village.®. The sanad runs as follows (after relating 
the facts of the grant to Kadir Baksh), « on the decease of Kadir 
Bakhsh the estate will be continued in perpetuity in the manner 
of an hereditary holding, zamindari mauroosi, in possession of 
his heirs and succe,ssor8, provided that an adequate payment of 
revenue be made to Government.” Subsequently in the year 
1822, at the request of Kadir Baksh himself, revenue amounting 
to Es. 1,877-S-O was assessed on this estate, to come into force on 
the decease of Kadir Baksh. From that time the heirs of Kadir 
(1) (1004) I, Ij, 26 All., 617. (8) (1880) I, Jj. R, 4 m 
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Baksh, have held this estate on the payment of this permanent 
revenue to Government. Subsequentl}' in the year 1&G2, the 


revenue to tiovernment. Duosequeuwj m 
predecessors in title of the present parties brought a suiu ugaiu^t 
the Government claiming the full proprietary right as Kiiumdar.s 
over an area of 8,000 odd bighas G^art of the estate granted !)y 
the sanad). That ease proceeded on the assumption iliat Kadrr 
Baksh was the full owner of 3,938 bighas, the balance of the tn'o- 
perty. The question of the full ownersliip of this portion of the 
estate was not in dispute. The plaintiffs in that ease obtained 
from their Lordships of the Privy Council on the 22nd ot Febru- 
ary 1870, a decree for possession as full proprietors and Kamindars 
of the entire area of 8,000 odd bighas. It also appears that 
subsequently to this various portions of this estate have been sold 
by public auction and have also been transferred by eo-sbarers 
therein- So that it is clear that the property has all along been 
treated by the members of this family as an ordinary zaminclari 
holding, subject simply to the payment of Government revenue. 

The contention for the appellants is that the property really 
belongs to the Government and the appellants have only a riglit 
to recover from it their pension granted by Government originally 
to Kadir Baksh, and that therefore the property must bo treated 
as a political pension and not liable to attachment in execution of 
the decree. A similar question arose in the case of Lachmi 
NaTain v. Makwnd Singh (1). It was therein held that the 
zamindari granted by Government as a reward for services ren- 
dered is not a pension and its alienation by the grantee is not 
prohibited either by Act XXIII of 1871 or by section 2CG of 
the Code of Civil Procedure. At page 621 of the Eeporfc tlie 
learned Judges held as follows : — “We have no doubt that the 
word “ pensiou ” in section 11 of the Pensions Act and in section 
266 of the Code of Civil Procedure implies periodical payments 
of money by Government to the pensioner in the manner pre- 
scribed by section 8 of the Act.” The learned Judges also quoted 
the case of the Secretary of State for India in Council v. Khem- 
chand Jaychand (2), where the same questions also arose and 
was decided and in which it was held as follows ; — “It follows 
that in our opinion the word “pension ” in section 11 is used in 
(1), (1904) I. L. K.., 26 AU,, 617. (2) (1880) I. Xi. B.,4 Bom. 462. 


Naw-tjs- 

fUBSi.. 




ILLAHABAB SEBfjgg, 


385 





roh. XXXI, j 

its oidiiiaiy and 'H'ell-kjio iiii senssj natnelj' that of a periodical 
allowance or scipead gi’anted, not in respect of any right, pri- 
vilege, pei’quisite or office, but on account of past services, or 
paifcicular merits, or as compensation to dethroned princes, their 
families and dependents.’^ IVilJi this definition we fully concur 
and it is very difficult to see how the zamindari which was granted 
uuder the snii'-id of the 14fch of January 1819, can now be deemed 
a political pension. 

Our attention has been called to the decision of a Bench of 
this court in an imreported case, case no. 32 of 1878, dated the 
27th of Novein.ber 1878. It appears that at the time when this 
grant was made to Kadir Baksh a similar grant was made to 
another Pinclari chief named Karim Baksh under another sanad, 
practically worded the same as the one in this case. It was held 
by the learned Judges who decided that case that the property 
was not liable to attachment. The judgment runs as follows: 
" It appears that a necessary allowance in tlie nature of a political 
pen.sion was originally granted to the ancestor of the judgment- 
debtor, a Piudari chief Karim Khan. For their necessary allow- 
ance a grant of the taluka at a given rent was substituted. The 
Government has from 1846 up to the present time asserted that 
the grant was a jagir escheating to the Government on failure of 
the jagvrdar’s lieirs and which the jaginlara for the time being 
are incompetent to alienate. ^Ve may refer to the letter Ko. 2867 
of 1846 from the Secretary to Government to the Secretary, 
Sudder Board of Revenue, the letter of the Commissioner of the 
Southern Division to the Sudder Board, dated 6th June 1853, 
and Ko. 205 and to the letter Ko. 224 from Secretary to Sudder 
Board to the Commissioner of the Benares Division, l7th June, 
1858.” It does not appear from this judgment that the terms of 
the sanad uere at all considered. It is based on certain corres- 
pondence which was before the learned judges but which is not 
before us and which moreover does not relate to the present estate. 
The eircumsJances of that case appear to have been somewhat 
diHorent to those of the case before us. In view of the recent 
ruling of this Court mentioned above and of the circumstances of 
this ease set forth, we find it impossible to hold that the attached' 
property enn in any way. be considered a political pension and 
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tlierefore not liable fco attacbment and sale* The appeal therefore 
fails and is dismissed with costs* 

:Uv :, Appeal dkmime(L 


PKI¥Y OOUNOlli.^ 


; MANESHAE BAKHSH SIHGH '{Defekbaot) SIIADI hkh AHB 

OTEEES (Pl-ATNTIFPS.) 

[On Appeal from tho Goxirt of tlie Judicial Commissioners of Oiidli 
Lucknow,] 

Conimei Act f IX o/ 1872 J , 10 « s a?ne}!ied hi/ Aet Till of 1890 — 

. / . Suit on Mond-^DeUof md creditor — JDispmhfiml propriei^o* whose rniaie 
wm under control of Comd of tFaris^-^jSiccrHse hp erediior of rmirc Ta* 
f , flmnoe-^UnmmionaUe TramaeUGn---C&mponndinteresi*^Omi$ of proif 

V , ’ of Undue Influence, 

^ !Phis was an appeal by tbe defendant, a « disqxtalified projndctor ** mtlm tlic 

' '' provisions of tlie Oudb Land Eeyenuo Act (XYII of 1370) whoso properly, on 
the ground of ihls indebtedness and consequent inability to manage It, Ijad 
been placed in charge of the Court of W'ards, Whilst it was imtlcr ihalt 
control and without their sanction ho executed on 27tli Jamuary lS9d», in 
' favour of, the plaintiff, a bond by which he contracted to pay m two ji-ars wilh 
'.r. interest and compound interest with yearly rests, tho sura of Es. OfiBO which 
/ V was due on a former bond dated 14th September 1869 executed by him fc*r a 

■ I loan of Es* 4,000 in favour of the same creditor. Ho actual money consiclora* 

tion therefore passed at the execution of tho bond in suit. The dofendantbs 
i;'.; ., estates were restored to him in July 1898, and on 25th January 1904 the plain- 

■ ' tiS brought a suit for Es. 32,877 principal and interest duo on tho bond. The 

defence was that the bond was obtained by undue mfluence and that it 
was an unconscionable transaction. Both the courts below placed tho onus on 
the defendant' to prove undue influenoB, and found that he had failed to do so 
and that the transaction was not unconscionable. 

' Held by the Judicial Committee (reversing the decisions of tho OourtB in 
' India) following the ease of Bhawipal Das v. Maneshar BaMish Singh (1), in 
which the same defendant as in the present case was tho tiorrower that he was 
■{as in that case) placed in such a condition of helplessness that the plalni ilf 
was in a position “ to dominate his will ” within the meaning of .section 10 of 
the Contract Act (IX of 1872) as amended by Act VIII of 1899, and that ho used 
that position to obtain an unfair advantage over tho defendant. 

, Under the circumstances the bond was set aside, «and a decree passed for 
; ^ '*the original sum of Es. 4,000 with simple interest at 18 per cent, per iinuuni 
' from l4th September 1889 to the date of payment. 


Lord Aitkihsou, Lord Couuies, Lord Shaw, and Sir Aiwauii’ 

^1908} 28A11.^570:L,B.,83 J.A.,118. 
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Appeal from a jadgmenfe and decree (Isfc May 1905) of the igog 
Court of the Judicial Commissioners of Oudh ■which affirmed a 
a decree (12th August 1904) of the Subordinate Judge of Bahraich 
decreeing the respondents' suit. 

The suit was brought to recover the principal and interest 
due on a registered bond, and the questions for determination on 
this appeal ■(vere whether the execution of the bond was obtainf d 
liy the exercise of undue influence, and whether the transaction 
was in itself unfair and uneonscionable, so as to relieve the 
appellant from a strict compliance w’ith the provisions of the 
bond. 

The bond was executed by the appellant on 27th January 
1890 in favour of tlie managing members of a joint Hindu 
family can-ying on business as bankers and now represented by . - 

the respondents. It was executed iu renewal of a previous 
bond dated 1 4th September 1889, the consideration of which was 
an advance of Rs, 4,000, and on which at the time of the execu- 
tion of the bond in suit there was an amount of Rs. 9,950 due. 

]Sro actual money consideration therefore passed at the time of 
execution. The terms were that the sum of R?, 9,950 was to 
bo paid by the appellant wdfchin two years with interest and 
compound interest at the rate of IS per cent, per annum with 
yearly rests. 

The appellant was the taliiqdar of Mallanpur, in 'the district 
of Sitapur who, in 1886 being heavily in debt, was in conse- 
quence, on his own application declared a disqualified proprietor 
under the provisions of the Oudh Land Revenue Act, (XVII , 

of 1876) and bis estate was taken under the management of the ; ^ 

Court of Wards in August 1886. During the time bis estate was ■ > . 'A;' d’/;' . 
under control of the Court of Wards he received an allowance \ 
of lls. 1,250 per month, and was also granted a lease of certain ; / : ' : ' , 

villages. Being in -want of funds the respondents’ firm, among ' 

other money lenders made advances to him, and one of the loans ; , 

BO made was under the bond of 14th September 1889 which 
was executed without the saociion of the Court of Wards, In 
July 1898, 
management 

! pondents instituted the suit bat of which their 'appeal arose 
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recover the sum of Rs, 82,877 as payable on the bond of 27th 
January 1896. 

The defence was that the bond was obtained by undue in- 
fluence; and was an imconscientious transaction/^ and issues 
were raised on those points. 

Previous to the hearing of the present case in the courts in 
India another case against the present defendant by another 
money lender named Auseri Lai in favour of whom the defend- 
ant had executed a bond whilst the estate of Mullanpiir was 
under the management of the Court of Wards, had come before 
the Courts in Oudh, and on an appeal in the suit the then Judicial 
Commissioners of Oudh had held on 3rd June 1902 that the 
defendant was entitled to be relieved from the strict terms on 
the bond on the grounds that undue influence had been exercised 
over him in obtaining it; and that it was an unconscionable 
bargain That case, the Judicial Commissioners’ judgment in 
winch was afterwards (on 10th May 1906) confirmed by the 
Judicial Committee of the Privy Council in Dhanipal Das y. 
Mcmeshar BaJchsk Smgh{l), was distinguished from the present 
case by the Courts in India, which also expressed dissent from the 
law as propounded by their predecessors in office. 

The Subordinate Judge in tlie present case found that the 
defendant had failed to prove the exercise of undue influence 
over him in the execution of the bond, and there was nothing 
unusual or unconscionable in the rate of interest. He therefore 
made a decree in favour of the plaintiffs for the amount claimed 
with future interes:. and costs. 

The Court of appeal (Mr. A. E. Ryves, First Additional 
Judicial Commissioner, wdth whom Mr. W. F. Wells, Second 
Additional Judicial Commissioner concurred) after referring 
to the English and Indian cases which had been cited in 
argument, and reading clauses 1 and 3 of section 16 of 
the Contract Act (IX of 1872) as amended by section 2 of 
Act VI of 1899, proceeded, 

** Before the Court can avoid a contract on the ground that it was induced 
by undue influence it must find on the evidence that one of the parties thereto 
was in a position to dominate the will of the other and used that position to 

, \/{l} (iWCi) '' '' ^ 


Mahisshab 

Bakhsh 

Singh 


Shahi Lah. 


VOh, XXXI.j 


. ALLAHABAD SEBIEB. 




obtain an unfair advantage over the other. The third clause, on which much 
stress has been laid, seems to he scarcely applicable. However, assuming that it 
is, it only provides that when one x^arty to a contract is in a position to dominate 
the will of another and makes a contract with that other person, which primd 
facie a^jpears to be unconscionable^ then the onus of proof of its fairness lies 
on him. It is after ail only a matter of evidence in each ease. Each case 
must stand or fall on its own merits. In this case the plain ti:ff was examined 
and cross-examined and all the evidence that the defendant put forward was 
recorded. After examining the evidence of both sides the Gourt below has 
upheld the contract and I think rightly.” 

The Court then examined the whole evidence in the case 
and agreed with the Subordinate Judge that undue influence had 
not been proved^ and continued : 

** The only other point that I need consider is whether the contract was 
unconscionable. I do not think it was. It was argued on behalf of the appel- 
lant that although 18 per cent, compound interest may not be unusual yet in 
the present case it was excessive. There had been previous loans advanced by 
the plain tifi to the Eaja before his disqualihc ation on the same terms, and in 
some cases on even higher terms in which besides his personal security landed 
property had been hypothecated. These debts had not been discharged by 
the Haja, The Court of Wards had discharged them. Because he had not 
paid up those debts, it was argued he could not have paid them. If then the 
plaintifi knew, as he must have known, that even before his disqualification 
the Baja could not pay ofi previous debts carrying interest at 18 per cent, ho 
most certainly knew that after his disqualification when he had only his 
monthly “ pittance ” of Es. 1,250 and what he could make out of the leased 
villages he would be unable to pay anything towards the discharge of fresh 
debts, and that, therefore, under the circumstances, knowing the man he was 
dealing with, it was unconscionable on the part of the plaintifi to insist on 
so high a rate of interest. I see no force in the argument. No sane money- 
lender would lend money to a disqualified p^i’oprietor on easier terms after his 
disqualification than what before disqualification had been accepted as reason- 
able by both, for his security was immeasureably reduced and the chance of 
recovering his money rendered very remote. The previous dealings between the ; 
parties, when there is no suggestion of any undue influence, and experience in 
other cases abundantly proves that the rate of interest charged was under the 
circumstances by no means excessive,” 

On these grounds the decree of the Subordinate Judge was 
affirmed and the appeal dismissed with costs. 

Leave to appeal to His Majesty in Council was refused by 
the Court of the Judicial Commissioner, but special leave to 
appeal was granted to the appellant by order in Conncilj dated 
■’ 1st March 1907. ■; 

On this appeal^ \ ^ ^ ~ ^ 'y' : 
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Be Oruyther, K.G., and 8. A. Kyffin, for the appellant 
contended that on the true construction of section 16 of the 
Contract x4,ct (IX of 1872) and the facts proved by the evidence 
the appellant was entitled to be relieved from strict compliance 
SHiw liAo. provisions of the bond in suit ; and it was pointed out 

that the judgments of the courts in India were opposed to the 
decision of their Lordships of the Privy Council in the case of 
Bhanipal Das v. Maneshar Bakhsh Singh (1) which it was sub- 
mitted governed the present case unless it could be distin- 
guished by the respondents, or unless the burden of proof should 
be held to be on the appellant. 

Moss for the respondents contended that the courts below bad 
distinguished the present case from the case of Bhanipal Das v. 
Maneshar Bakhsh Bmgh (1), and had arrived at concurrent 
holdings on the facts of this case. The main facts on which the 
cases differed were that in the present case the intention of 
the parties was that the greater portion of the Es. 4,000 prin- 
cipal of the bond of 14th September 1889 should be paid by 
means of the income of the villages of which the appellant had 
the lease ; that the sums of Es. 500 had actually been paid to the 
respondents towards payment of the bond for Es. 4,000; that 
Es. 2,600 had admittedly been paid on the bond in suit though 
after the release of the appellant’s estate from the Court of 
Wards ; that the respondents used to make frequent demands 
for their money; and that the bond in suit fixed two years for 
payment of the money showing that the parties intended the 
debt to be paid soon. In the ease of Dhanipal Das the bond 
was for a term of seven years; and in a passage from the 
judgment of the Judicial Commissioners in that case they said, 
“ It is clear that both parties knew that the simple interest 
would not be paid and that compound interest would accrue 
due and that the principal amount would not be paid, while the 
estate of the defendant was in the charge of the Courtof Wards, 
and that neither of them intended that anything should be paid 
while the estate was in the charge of the Court. There is a 
reasonable presumption that the improvidence of the defendant 

, - \ 1. L. E„ 28 AH., 570 : L. E. 38 1. A., 118. 
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and, ins need^ or imaginary need' ;of,,moiieyj. .placed' him' in 
, ; the ..plaintiff power and .that. , the . '.plaintiff took 'advantag6'''"Of' 
... such ^ power .to : induce the defendant to make, promises which 
there was no intention that he should fulfil until an eyenti the^ 
time of the happening of which was uncertain^ happened^ and 
which promises as long as they were not fulfilled^ gave rise to 
heavy pecuniary liabilities. The plaintiff did not enter into 
the transactions as a fair matter of business^ but in the hope that 
the event would not happen, and that the defendant's promises 
would remain unfulfilled. His s )le object was that the defendant 
might become heavily indebted to him before the event happened 
he looking to the happening of the event to realize the amount of 
the debt." 

In the present case the Judicial Commissioners say of that 
passage, Now in this case the evidence, winch I shall exa- 
mine, could not, I think, support similar findings. That in 
itself is enough to distinguish the two cases. The plaintiff or rather 
his deceased partner lived in Bahraich. He had money dealings 
previously with the Raja. Those debts were paid off when the 
estate was brought under the Court of AYards. This fact, it 
seems to me, proves conclusively that the Raja himself could 
have equally well paid them off if he had chosen to do so." In 
this case also, on the findings of both the courts below there was 
no unfair advantage taken of the appellant. It was submitted 
that the Judicial Commissioners had rightly held that the bond in 
suit was not the result of the exercise of undue influence " on 
the part of the creditors, and that the terms of the bond were 
not in themselves unfair or ud conscionable. 

' . De Qruyther^ E> (7., replied. 

1909, 31 ay llth : — The judgment of their Lordships was deli- 
vered by Lord Coillihs 

This i^’ an appeal by the defendant, a disqualified proprietor 
under the provisions of the Oudh Land Revenue Act 1876, 
against the judgment of the Court . of the Judicial Commis- 
sioner of Oudh, affirming a decision of the Subordinate 
Judge of Bahraich in favour of the plaintiffs suing to recover 
money secured by a bond dated the 27th January 1896 whereby 
the defendant contracted to pay ^vi thin two years to the plaintiffs 
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(or their predecessors in title) a sum ot its. wito 

interest and compound interest at the rate of Es 18 per cent* 
per anniimj with yearly rests. There was practically no consi- 
deration paid at the time of the execution of the bond^ which was 
^^iven in renewal of a previous ,one dated the 14th September 
1889, the consideration for which was an advance of Es. 4,000. 
The Eaja was a person of extravagant habits, and when his estate 
was placed under the Court of Wards, as it was, at his own ins- 
tance, in August 1886, his debts were said to have amounted to 
about seven or eight lakhs of rupees. The bond in suit was 
given without the knowledge or consent of the Court after his 
estate had been taken over. The defence was that, in the cir- 
cumstances, the bond ought to be treated as given under undue 
influence and as unconscionable. It was assumed both in the 
Court of first instance and in the Court of the Judicial Commis- 
sioner that the onus of proving undue influence was upon the 
appellant. In this respect the said decisions are directly opposed 
to that of this Board in the ease of Dhanipal Das v. Maneshar 
Bahhsh Singh, the present appellant (1), decided in respect of 
another loan by the then plaintiff (one Auseri Lai) to the 
present appellant while under disqualification. In that case — 
which was as nearly as possible identical in its facts with that 
under appeal, except that the moneylender was a different 
person, though the borrower was the same — their Lordships in 
referring to the evidence, say (at p,. 126 of 83 I* A.) : — 

** The fair result . . * is that the respondeat, through his improvi- 
dence, was in urgent need of money, and owing to his estate being under the 
care of the Court of Wards, he was in a helpless position. There was no fraud 
In the matter, and no pressure was put upon the respondent by Auseri Lai . . 

. . to induce him to accept the conditions offered to him . * . But it 
must be taken that the respondent was compelled by his circumstances to 
accept the terms which were offered to him . . , Their Lordships are of 
opinion that, although the respondeat was left free to contract debt, yet he was 
under a peculiar disability, and, placed in a position of helplessness by the fact 
of his estate being under the'control of the Court of Wards, and they jniist 
assume that Auseri Lai, who had knovru the respondent for some 50 years, was 
aware of it. They are therefore of opinion that the position of the parties was 
such that Auseri Lai was * in a position to dominate the will ^ of the respon- 
dent within the meaning of the amended section 16 of the Indian Contract Act. 
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Itremams^tobeseen whether Auseri Lai used that position to obtain an 
unfair advantage over the respondent. ” 

Their Lordships then draw the conclusion that the Subor- 
dinate Judge, M'ho had found that simple interest at 18 per cent, 
per annum was not high, must be taken to have found that the 
charging of compound interest in the circumstances was uncon- 
scionable, a conclusion in which they deemed the Court of the 
Judicial Oommlssiouer to have concurred, and, iu the result, 
their Lordships held that the lender used his position to demand 
and obtain from the respondent more onerous terms than were 
reasonable and that the bond sued on must be set aside. It is 
true that the learned Judges in the present case took a different 
view of the relative position of the parties under section 16 of 
the Indian Contract Act, 1872, which in itself would be suffi- 
cient to account for their dififering conclusion as to the proper 
inference to be drawn from facts in all essential points iden- 
tical with those in the earlier case. Moreover, the Judicial 
Commissioners seemed to regard themselves as free to criticise, 
and apparently not to follow, the decision of their predecessors 
in the same Court in Dhanipal Das’s case. Indeed, the main 
reasoning of both the learned Judges seems to be addressed to 
impugning the position espressly asserted in the judgment of 
this Board that, in the case of a disqualified proprietor whose 
estate wms under the control of the Court of Wards, a lender 
who knew the facts was prima facie “ in a position to dominate 
the will ” of the borrower within the meaning of the amended 
section 16 of the Indian Contract Act. Of course, at the time 
when their judgments were delivered in this case, the judgment 
of this Board in Bhanipal Bas’a case had not yet been deli- 
vered. Dealing, then, with this case on the lines laid down by 
this Board, their Lordships have no hesitation in differing from 
the conclusions arrived at by the learned Judges in the Courts 
below, and are satisfied that in this case also the borrower was 
placed in such a condition of helplessness that the lender was 
“ in a position to dominate his will,” and that he used that 
position to obtain an unfair advantage over the appellant. 

Their Lordships will humbly advise His Majesty that' the 
appeal be allowed, that the decree of the Court of Judicial 
'' ' 63 , ,a,4 
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Core mis si oner of Oiidh and the decree of the Coart of the Subor- 
dinate Judge of Baliraiclile clisciarged, and that instead thereof 
it be ordered that the bond c-f the" 27th January 1896 be set 
aside and that the aj>[jel]ant pay to the respondents the sum of 
Es. 4^000 with simple interest at the rate of 18 per cent, a year 
from the 14th September 1889 to the date of paymentj with 
proportionate costs in both Courts helow on the amount decreed? 
to be settled by the Judicial Commisdoner in case of difference? 

■ty bear his own costs. 
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and that as to the rest each ^ar 

The respondents will pay the costs of the appeal. 

Appeal alloived, 

Solicitors for the appellant ; 1\ X. Wilson Co* 

Solicitors for the respondent : BarroWj Rogers^ <& NevilL 
J. V. w. 


MAHESHAE PAEBHAI) akd cthehs (DEFEnniKTs) v. MUHAMMAD 
E^YAZ ALI KEAN (Flaiktiff) 
and 

Mr HAM MAD EWAZ ALI KHAN (Defekfa k O’) t’, MAHESHAE X->ARSHAD 

ABE OTEEES (PLAIBTIPFS). 

Appeal and Crou^appeal consolidated, 

[Cii appeal from ilie Court of the Judicial Commissioners of Oudh, at Luck- 
now ; and from the Board of Eevenuc of the United Provinces of Agra and 
Oudh, and the Court of the Commissioner of the Fyzahad Division,] 

Oudli SnhSetihmcnt Act (XXVI of 1866J — Construction of Buies in 
schedule to Act-^Bules 2, 3 and 13 — Bevision of decree graniinq under'- 
proprietary rights, made lefore passing of Act— Jurisdiction of finan- 
cial Commissioner — Consiruciion of Lease^Bight of talugdar to eject- 
ment of lessee on expiry of lease — Oudh Be7it Act (XXII o/* 18SG J. 

The history of the Oudh Sub-Settlement Act (XXVI of 1866) together with 
its iDrovismns and the rules in the schedule attached to it show that the object 
and purpose with which it was passed were to revise and correct what had been 
hastily and imperfectly or loosely done, and to secure that no person should 
enjoy under-proprietary rights who could not establish his claim in the manner 
prescribed by those rules, 

. Claims which have been disposed of otherwise than in accordance with 
these rules,'* in rule 13, mean claims which have not been supported by the 
proofs prescribed by, amongst other provisions, rules 2 and 3, that is proof that 

the claimant possesses an under-proprietary right in the lands of which sub- 
settlement is claimed ; that such right has been kept alive over the whole area 
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claimed within the period of limitation ; and that he has by virtue only of his 
under-proprietary right held the lands under contract with some degree o! 
oontinuousness since they came into the talug. 

In 1864 the predecessors in title of the appellants brought a suit for under- 
proprietary settlement of a village within the respondent’s taluc[. On 15th 
March of that year a judgment was given in his favour for a “ permanent 
lease” of the village with payment of a sum for malikana to the taluqdar, 
which was affirmed by the Settlement Commissioner, the Chief Commissioner, 
and the Financial Commissioner, After the passing of Act XXVI of 1866 the 
taluqdar applied for a review of that judgment, and the oaso was remanded to 
the Settlement Court for reinvcstigation under the new rules, and eventually 
the Financial Commissioner, on 6th January 1809, decreed as follows The 

provisions of the Sub-Settlement Act have not been complied with As the 

original proprietary title has not been proved the plainti^ is in no way entitled 
to sub-settlement which actually restores him under our rules to proprietary 
possession, and makes the taluqdar who has been half a century in possession, 
the mere recipient of malikana, I decree a farming lease to plaintiff he paying 
the Government demand plus 25 per cent, to the taluqdar for a period of 30 
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SeU that the Financial Commissioner had jurisdiction under section 23 of 
the rules under Act XXVI of 1866 to make the decree of Cth January 1869, and 
that it was a valid, and binding decree. 

also that, on the construction of the decree the lease was one for a 
term of 80 years from the date of the decree and on the expiration of that 
period the. lessee was liable to ejectment in a suit in the Eevenue Court under 
the Oudh Bent Act (XXII of 1886). 

Consolidated appeals 39 of 1906 from a decree (13th 
December 1904) of the Court of the Judicial Commissioner of 
Oudh, which affirmed a decree (10th February 1904) of the 
Subordinate Judge of Saltanpnr; and cross-appeal 7 of 1908 
from a decree (13tb August 1908) of the Commissioner of 
Pyzabacl, which affirmed a decree (9th May 1906) of the Deputy 

Commissioner of Sultanpnr, 

This appeal and cross. appeal relate to a village called 
Gadaria Dih which was included in the taluq of Muhammad 
Ewaz Ali Khan, the respondent in the first appeal (39 of 1906) 
and Taluqdar of Mahona, which village had long been, and was 
at the time of this litigation in the possession of the family 
of Maheshar Parshad and his co-sharers, ihe appellants in that 
appeal, who were referred to in those proceedings as the Shukuls. 

By the decree from which that appeal is brought it was declared 
in the Taluqdar’s suit that the Shukuls have no under -proprietary ’ , , : 
right in the village or in any paif of it p while; ^ ^ 
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appeal (7 of 1908) in wHch the Taluqdar was the appellant^ and 
Maheshar Parshad and Ms co -sharers respondents the decree was 
to the effect that the Shnkuls were in possession under a perpe-. 
tiial lease and were not liable to be ejected in the proceedings 
instituted by the Taluqdar under the Rent Act to obtain posses-* 
sion of the village. 

The litigation arose as follows:— In 1864 Bhairon Shukul 
the ancestor of Maheshar Parshad and his co-sharers instituted 
proceedings in the Court of the Settlement Assistant Commis- 
sioner against Eani Sadha Bibi the predecessor in the title of 
Muhammad Ewaz Ali Khan alleging that he was in possession 
and occupation of the village by hereditary right and praying 
that a settlement of the under-proprietary right be made with 
him ; and on 16th March 1864 the Assistant Commissioner 
Mr. W- E. PoEBES decided in favour of Bhairon Shukul as 
followss— ' 

» After a careful consideration of all the evidence and the facts brought to 
light hereby, in this case, I have come to the conclusion that plaintifi^s claim 
to permanent lease is a good and just one, I consider, moreover, that the issue 
has been satisfactorily proved in his favour and that he has been holding lease 
for a long term of years in virtue of former proprietary right , I there- 

fore decree permanent lease of Mauza Gadaria Dih, with Hasanpur, in favour of 
plainti^ Bhairon Shukul, and that he pay malilccm% to defendant at the rate of 
25 per cent, on the revised 

That jadgment was affirmed by the Settlement Commissioner, 
the Chief Commiasionei*, and Mr. Davis the Financial Com- 
missioner. 

The Ondh Snb-Settlement Act (XXVI of 1866) was passed in 
October of that j^ear, and on 17th January 1867 the Taluqdar 
(Sadha Bibi) applied to the then Financial Commissioner Colonel 
Barrow for a review of the former Financial Commissioner’s 
judgment and the case was remanded to the Settlement Court 
for reinvestigation under the new rules,” that is, the rales in the 
Snb-Settlement Act. On 4th May the Assistant Settlement 
Officer held that Bhairon Shuhni had proved “his under- 
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The taluqdar appealed to the Financial Commissionerj Colonel 
Baeeow who, on 21st August 1868, remanded the case for 
further trial with the remarks that '‘under the old rules, I may 
observe that the question of former proprietary right was not 
laid down strictly as one of the issues requiring positive proof, 
but under the existing law the claimant has to give legal proof 
on this point, and it must be placed beyond a doubt that an 
under-proprietary right does exist.” 

The issue for trial was, “ Is claimant to sub-settlement the 
old proprietor and had he proprietary possession when the village 
was incorporated in the ialuq, or is he as stated only the Taluq- 
dar’s mahajan ? ” 

The case came in that issue for trial before the Deputy Com- 
missioner of Sultanpur who, on 18th December 1868, said : 

“ My opinion is required on one point only, i.e., whether plaintiff represents 
the original proprietors who held the village when it was incorporated in the 
taliiqa. This issue, according to the Financial Commissioner’s judgment, must 
be legally proved. Proof is derived from evidence which amounts to conviction. 
The evidence here is, as usual, documentary and oral. The documentary evi* 
dence of ^the kanungos is for the most part, manifestly untrustworthy. More 
especially that which is produced by the kanungos who appear for the plaintiff. 
Their papers were produced as original, ancient documents, but on examination 
were admitted to be copies only. The verbal evidence of these kanungos being 
admittedly based on these papers is equally untrustworthy . , . . , I cannot find 
from ^he evidence that the Upadhya Brahmans, from whom the Shukul, plain- 
tiff, claims to have inherited, were in proprietary possession, my finding is, 
therefore, adverse to the plaintiff. At the same time it certainly appears to me 
that the plaintiff and his forefathers have been in sub -proprietary possession. 

It has not been shewn that money-lending had anything to do with this tenure. 
Taking Act XXVI as it stands, free from official interpretation, the plaintiff has 
proved his case and should have a Sub-settlement. But if the Chief Court be 
of opinion that this cannot be decreed, there is nothing m.ore to be said. The 
Agent for appellant expresses himself willing to come to terms,” 

The claim was finally disposed of by the order of Colonel 
BabboW; the Financial Commissioner^ on 6th January 1869 in 
the following terms : — 

“ The provisions of the Sub-Settlement Act have not been complied with but 
as the special appellants’ agent is willing to compromise the suit, there need be 
no further difficulty in disposing of the case, I will only add that as. the original 
proprietor’s title hac not been proved, the plaintiffs are in no way entitled to sub- 
settlement which actually restores them under our rules to proprietary posses-, 
sion, and makes the Talukdar who has been half -a -century in possession the 
meye lecipiont of malikana, I decree a farming, lease to plaintiff, he paying the 
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Government demand, plus 25 per cent, to the M«,dar for a period of SO 

of tbe questions raised in these appeals was as to the 
meaning of that order, the Taluqdar contending that the lease 

was granted for the period of thirty years, while theShukuls con- 
tended that the order gave them a permanent hereditable lease, 

the rent of which alone was fixed for thirty years. ^ 

On 6th April 1869 Bhairon Parshad applied for a review ot 
the above order on the ground that he had only been granted a 
lease of the village for thirty years whereas he was entitled to a 
v.trmanent lease, but his application was rejected by the Pman- 
dhl Commissioner on 10th April 1869. On 12th July 1869 
Sadha Bibi also applied for a review of the order of 6th January 
1869 on the ground that Bhairon Parshad had no right at all, 
and should not have been granted a lease even for 30 years : 
that application was also rejected by the Financial Commissioner. 

The thirty years provided by the lease to Bhairon Parshad 
expired on 6th January 1899. The Takqdar was anxious to 
recover, possession ofj the village and in October 1894 served a 
notice of ejectment under {he provisions of the Oudh Bent Act 
('SXII of 1886). Thereupon a suit was instituted on 16th 
November 1894 in the Court of the Assistant Commissioner of 
Sultanpnr by the Shukuls against the Taluqclar which was 
decided on 16th March 1896, the Assistant Commissioner hold- 
ing diat tenancy terminated on 6th January 1899 and cancelling 
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Sultanpur on 4th February 1899 made an order granting eject- 
ment on the ground that the lease was for a period of thirty years 
•which had expired on 6th January 1899. This order was, on an 
appeal to the Commissioner of Eyzabad set aside on 6uh May 
1899 on the ground that the Shiikuls could not be ejected until 
the Taluqdar had obtained from a Civil Court a declaration of 
the true construction of the Financial Commissioner’s order dated 
6th January 1869. On a further appeal by the Taliiqdar the 
Board of Eevenue affirmed the judgment of the Commissioner of 
Fyzabad. 

In consequence of these adverse orders the Taluqdar on 11th 
January 1900, instituted in the Court of the Subordinate Judge 
of Sultaupur the suit against the Shukuls out of which appeal 39 
of 1906 arose. The plaint stated that the defendants had no right 
to the village after the expiry of thirty years from the date of the 
Financial Commissioner’s decree, and prayed for a decree for 
possession, and in the alternative for a declaration that the defen- 
dants were entitled to no right, either as under-proprietors, or as 
intermed iate holders or to any rights superior to those of mere 
tenants of the village. 

The various pleas raised in defence to the suit appear in the 
issues which so far as material were as follows : — 

(1) Is this suit cognizable by the Civil Court ? 

(2) Is the present claim for possession and declaration not 
maintainable ? 

(3) Is the suit time-barred? 

(6) Was the decree of the 6th January 1869, passed without 
juiisdietion and is it not valid and binding on defendants ? 

(6) (a). Have the defendants proprietary or under-propwie- 
tary right in the village in suit ? 

(6) Does the thirty years’ period mentioned in the decree of 
the 6th January 1869, relate to the term of the lease itself or 
merely to the amount of the rent fixed thereby to be paid by the 
defendants to the plaintiff ? 

(7) If it relates to the terms of the lease itself; — 

(ci) May the defendants legally claim to be entitled to retain 
possession of the whole or a part of the, village in, suit 
now after the expiry of the thirty years’ period ? , ' 
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(6) May tbe defendants claim under-proprietary 
all or any of the property specified in parag 
of the written statement, and have they i 
such right thereto? ■ 

(10) What relief if any is plaintiff entitled to an 
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made a decree dismissing the suit with costs. On appeal the 
Court of the Judicial Commissioner reversed that decree and re- 
manded the case to the Subordinate Judge for trial on the merits. 
In remanding it the Judicial Commissioners observed : 

“Tlie Sttborainate Judge was right in holding that if the defendants 
became tenants for a period of thirty years only under the decree of the 6th 
January 1869, a suit to eject them on the expiration of such period under the 
terms of the decree must he brought in a Eevenue Court, and a Civil Court cannot 
entertain such a suit. But the Subordinate Judge has wrongly decided that the 
Jurisdiction of the Civil Courts to declare that the defendants are not the under- 
proprietors of the village is taken away by section 52 of the Oudh Bent Act. .... 
The Subordinate Judge instead of returning the plaint should have decided 
whether the relation of landlord and tenant existed between the parties or whether 
tbfi Sp.fendants were under-proprietors. The appeal is decreed with costs, and the 
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Ciyil Courts have every jurisdiction to decide whether the defeu- 1909 
dants were or were not the under-proprietors, therefore it is clear 
that the only relief which under the circumstances of the case Baeshid 
can be given to the plaintiff, is the declaration of defendants 
having no under-proprietary right in the village or in any part 
thereof*'^ 

The result was a decree in those terms for the plaintiff, the 
Taloqdar. 

From that decree the Shiikuls appealed to the Court of the 
Judicial Commissioner of Oudh, and the Taluqdar filed objections 
under section 661 of the Civil Procedure Code to the effect that 
the Subordinate Judge ought not to have declined to interpret 
the decree of 6 th January 1869 as to whether the period named 
therein referred to the fixing of the rent or to the duration 
of the lease, but these objections were subsequently with- 
drawn. 

The Court of the Judicial Commissioner on 13th December 
1904 held that the suit was not barred by limitation, and that the 
Taluqdar had established his right to the declaration sued for* 

The Judicial Commissioner (Me. Eoss Scott) said : 

«In order to establisli under-proprietary rights in any land it must be proved 
among other matters that a former proprietor has retained within the period of 
limitation either by himself or hy some other person or persons from whom he 
has inherited, possession of the land, which by virtue of his proprietary right he 
held as sir or mnl^ar^ when he was in proprietary possession. As the ancestors 
of the appellants were never proprietors they can therefore have no under-pro- 
prietary rights in- any part of the village. We were asked to hold that the finding 
of the Einanoial Commissioner was without jurisdiction as it was not shown 
that the claims of the persons whom the appellants represent had been disposed 
of by the Settlement Officer otherwise than in accordance with the rules contain- 
ed in the Oudh Sub-Settlement Act, but we declined to consider the question as 
the l*inancial Commissioner was the final Court of appeal at the time, and it was . 
for him to decide whether he had jurisdiction or not. In my opinion it was al- 
together unnecessary for the respondent to institute the present suit for a declara- 
tion that the appellants are not under-proprietors of whole or any part of the 
village, as the question was finally decided by the decision of a competent Court, 
which found that their ancestors had never been proprietors of the village. Their 
ancestor was no doubt recorded at the former Settlement as holding certain plots 
as sir or hhudMsUi but as they did not hold them by virtue of any former pro- 
prietary right, the appellants are not under-proprietors of any of these plot#* It 
has not been contended before us that the respoxident or bis.prsdecowri have 
eva» admitted 'that th^appehanis-Wfinidor-pxopri^tors.-*:,^.^ 
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liave overlooked the main object of the plaintiffs’ suit, wnich was to od t . i « 
declaration that the defendants have no right, under the decree of the 6th January 
1869, to remain in possession of the village. It directed the Subordinate Juf' ge 
to decide * V7hether the relation of landlord and tenant existed between the part.es 
or whether the defendants were under-proprietors, and no doubt he has in contc- 
quence refused to interpret the decree. The result seems to be that the plaintiff 
has obtained no declaration, such as the Revenue Courts held that it vas neces- 
sary for him to obtain, hut as the objections of the respondents have been with- 
drawn, it is impossible for us to decide whether the defendants have a right to 
rexoain in possession after the expiry of the thirty years or not.” 

The Additional Judicial Commissioner (Mr, *W. F, Wells) 
delivered a judgment in which he agreed with the Judicial Com- 
missioner, and at the end of the judgment he said of the Shukuls; 

« They have, therefore, no under-proprietary rights of any kind left. The 
way is now clear for the Revenue Courts to determine whether the lease decreed 
by the Financial Commissioner was only a lease for thirty years, which has ex- 
pired, rendering the appellants liable to ejectment by notice, or whether the lease 
was one in perpetuity, the rent of which might be revised for after thirty years.” 

The appeal was accordingly dismissed, and the decision of the 
Subordinate Judge affirmed. 

Thereupon the Taluqdar issued a fresh notice of ejectaeut 
under the Rent Act fXXII of 1886) to contest which under 
section 108 (8) of the Rent Act the Shukuls, on 12th December 
1905, instituted the suit out of which the cross-appeal (7 of 1908) 
arose. They claimed that in any ease they w^ere entitled to the 
sir lands (the subject of issue 7 (&)) and that in no ease could they 
be ejected without compensation for improvements (paragraph 
T (/} of the plaint). 

The Deputy Commissioner of Sultanpur (Mb. D. L. 
JoHJirsTON) in giving judgment on 9th May 1906 said : 

“ The plaintiffs’ contention is that the Financial Commissioner gave a farm- 
ing lease in perpetuity subject to revision of terms at settlement. The defendant’s 
contention is that the lease v,-as for thirty years only and now that it has expired, 
the plaintiffs are ordinary tenants and can be ejected by not-ce. In one of his 
previous attempts to eject by notice the taluqdar counted the thirty years from the 
commencement of the term of Settlement (18G4 A. E.). Later as the courts re- 
fused to count from earlier than 1869, he accepted their view, hut his original 
attitude confirms the view. of Mr. Brownrigg set forth in his judgment, dated 29th 
■ January 1898, (plaintiffs’ Ho, 47) that the Financial Commissioner refused 
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under-proprietar j rights which were almost as valuable as proprietorship, but 
gave a perpetual farming lease, adding the term of thirty years to allow of altera- 
tion of the rent at the revision of Settlement and that the term ran from the, com- 
mencement of Settlement. Following Mr. Brownrigg I am of opinion that the 
plaintihs hold under a perpetual farming lease, the terms of which are liable to 
alteration at the Eevision of Settlement but were not altered at the last 
Eevision,’’ 

la the result the notice of ejectoaent was cancelled with 
costs. 

The Taluqdar appealed to the Commissioner of the Fyjzabad 
Division (Mr. S. E. HAMBLm) who said in his judgment on l3th 
August 1906 : , 

“ The question argued is whether the farming lease given by Colonel Barrow 
in 1869 is only for thirty years or is perpetual. Stress is laid on the application 
by plaintiff for review on the ground that he ought to be given a perpetual lease, 
and on Colonel Barrow’s order on this rejecting it. Considering what has been 
seen in this lengthy litigation of Colonel Barrow’s procedure, I am unable to 
agree that his order ‘ rejected ’ necessarily means that he accepted plaintiff’s view 
that the lease was one for thirty years. The application was also one for further 
inquiry and all the value that I am willing to give the word ‘ rejected ’ is that 
Colonel Barrow considered that he had finally settled the question, I agree with 
what Mr, Brownrigg has said in his judgment of the 29th January 1898 (and in 
bis supplementary note) as to the value of the lease. In my opinion Colonel 
Barrow considered the question before him was w^hether plaintiff should be given 
a sub-settlement, or not, and as he decided this adversely to plaintiff, and as he 
believed the defendant was willing to come to terms he fixed himself the terms he 
considered suitable. He gave a perpetual lease fixed as to the rent for thirty years, 
which he probably meant to mean the term of settlement. The Settlement I)e^ 
partment has so considered it for whilst bolding >ha5 the rent should be changed 
at last settlement and changing it, yet that department and the Eevenue Courts 
have held the opinion that the period of thirty years in the lease beg^n from the 
year 1869 in which Colonel Barrow gave his order.” 

The appeal was consequently dismissed and the order of the 
Deputy Commissioner affirmed. An appeal to^ the Board of 
Revenue was also on 2nd January 1907 dismissed on the grounds 
that the decision appealed from was final. 

From the decision of the Court of the Judicial Q^mmissioner 
of I3th December 1904 the Shukuls appealed to His Majesty in 
Council in the ordinary course (appeal 39 of 1906) ; and by an 
order in Council made on 2nd November 1907 special leave to 
appeal was granted to the Taluqdar to appeal from the order of 
the Commissioner- of Fyzabad of 13th August 1906; and the 
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Kenworthy Brown tor the appellants in the appeal and 
respondents in the cross-appeal contended, as to the suit brought 
by the Taluqdar that it was barred by limitation, and reference 
was made to Imdkd Husain v. Aziz-un-nisa (1) per Lord 
Hobhoiise j Widow of Shankur Bahai v. Ra^ah Kashee Pershad 
(2) ; Brig Bijai Singh v. Oopal Dati Pandey (3) ; Oudh Eevenue 
Courts (Act XVI of 1865), sections 2 and 6 ; Act XIII of 1866 
section 1 and, as to the effect of confiscation on under-proprietary 
rights, Thakurani BooJcraj Koowar v. Government (4). 

It was also contended that the decree of 6th January 1869 
■was'passed without jurisdiction because rule 13 under the Oudh 
Sub-settlement Act (XXVI of 1866) did not authorise the Finan- 
cial Commissioner to revise the decision of the Settlement Officer 
of 15th March 1864 which had declared the predecessor in title 
of the appellants to be under-proprietors of the village in suit 
and had given them a permanent lease of it, and his decision 
had been affirmed by the Settlement Commissioner, and the Chief 
Commissioner. Even if the status of their predecessor in title 
was liable to be altered by inquiry and revision under the rules 
in Act XXVI of 1866, he would not, merely because he was 
unable to give the precise proof required by rules 2 and 3 under 
that Act, necessarily be left in a position which rendered him 
subject to eviction. On the construction of the decree of 6th 
January 1869 it was submitted that the expression “ for thirty 
years,” did not refer to the duration of the lease, which was meant 
to be permanent, but referred only to the rent which was inten- 
ded to remain unaltered for that period. There was nothing in 
the decree as to ejectment after the expiry of the thirty years. 
The decree of the Settlement Officers of 15th March 1864 decided 
that the predecessor in title of the appellants was entitled to a 
“permanent lease ” on the ground that he had been holding 
for a long term of years in virtue of former proprietary right,” 
which showed what his status was considered to be on the evi- 
dence then produced. The decree of the Financial Commis- 
sioner did not deprive Bhairon Shnkul of any rights he then had. 
If it only granted him a lease of the land for thirty years, then, 

(1) (1895) I L. S., 28 Oalo., 488 (492) ; (8) (1S79) I. L. B., 6 Calo., 218 (224, 

L. B., 23 1. A. 8 (16). 225) ; B. B., 7 1. A. (21, 22). 

(2) (1878) El, ». I. A. gu®, mass. (4) (1871) 14 Moor«’» I. A, 113 (121^ 


Mtjhammad 
Bwaz Am 
Xaiir, 


ALLAHABAB SEBIBS. 


405 


v’"' ' 

piS 

itr 


VOL. X3XI.j 

at the expiry of that period^ the appellants as his successors in 
title were still entitled to the same rights as Bhairon Shukulhad 
before the lease was granted. The Judicial Commissioners were 
wrongj thereiore^ in holding that the decree of the Financial 
Commissioner amounted to a declaration that the predecessor in 
title of the appellants had no under-proprietary right and that 
consequently the appellants had none. The proper construction 
of that decree was that put upon it by the Deputy Commissioner 
of Sultanpur, and the Commissioner of the Fyzabad Division 
held that it granted a perpetual lease to Bhairon Shukul, and 
that decision^ it was submitted^ was correct,' and the respondents 
in the cross-appeal could not be ejected. Reference was made 
to the former Oudh Rent Act (XIX of 1868) ; the Oudh Rent 
Act (XXII of 1886) section 3, clause 10, as to the meaning of 
under-proprietary right/^ and sections, 62, 63, 55 and 108 as to 
the ejectment of tenants; and Syke^s Compendium of the law 
of Oudh, pages 136, 148* 

De Qruyihev 0. and B, Dvbbe for the respondent in the 
appeal, and the appellants in the cross-appeal, contended that in 
the true construction of the decree of 6th January 1869 a 
farming lease was granted to Bhairon Shukul for thirty years, and 
that period having expired in 1899, his successors in title were 
liable to ejectment. The temporary settlement of all revenue 
paying land in Oudh was made for a term of thirty years, and that 
was the reason for its being put into the lease. The Financial 
Commissioner had ample jurisdiction to revise the decisions as 
to the claim of the ancestor of the Shukuls to under-proprietary 
rights in the village, which were given before the passing of Act 
XXVI of 1866, under rule 13 in that Act; and it was for 
Bhairon Shukul to prove uuder rules 2 and 3 that he or his pre- 
decessors had previously possessed under- proprietary rights in 
the village. In his remarks on 21st August 1868 Colonel Barrow, 
the Financial Commissioner obs erved, Under the existing law 
the claimant has to give legal proof on this point, and it must be 
placed beyond doubt that an under-proprietary right does exist 
Reference to the subsequent proceedings before the Deputy 
Commissioner on the 18th December 1868 showed that no such 
right was proved* ^ Consaq^uently' the Financial 'Cominw6n^r 
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m giving his decision on ota January iooy^ ' jxti uuc 

original proprietor’s title has not been proved^ the plaintitis 
are in no way eiftitled to sub-settlement which actually restores 
them under our rules to proprietary possession j and makes the 
taluqdar who has been half a century ia possession the mere 
recipient of malikana.” It was unreasonable^ therefore, to 
suppose that the decree granted the ancestor of the Shuknls a 
perpetual lease. The rejectiou of the application for a review 
also showed that the lease was not intended to be a permanent 
one. It was pointed out^ by reference to the various stages of 
the litigation that the construction placed on the decree by the 
lower courts in the ShukuPs suit which formed the subject of 
the cross-appeal, was opposed to the findings on which that 
decree was based, to the surrounding circumstances, and to the 
conduct of Bhairon Shukul the ancestor of the respondents in 
that appeal; and that the Lower Courts by holding these respon- 
dents to be perpetual lessees had given them practically the same 
right which was refused to them by the Financial Commissioner 
in 1869* Reference was made to the history of the legislation 
in Ouclh after the proclamation of confisGation as showing that 
the intention was that the inevitable imperfections in the 
proceedings for the settlement and sub-settlement of the Province 
should be subsequently revised and corrected. Sykes Com- 
pendium of the law of Oudh, page 14, paragraphs 14, 28, 29, 
65, and pages 130, 135, ,142, 143, 144, 145, 278, 286, 289, 
291 ; Oudh Revenue CourW Act (XVI of 1865), section 2 ; 
Oudh Sub-Settlement Act (XXVI of 1866), rules 2, 3 and 
13; Oudh Reno Act (XIX of 1868), sections 3 and 5; and 
Oudh Rent Act (XXII of 1886), section 108, sub-section 4 
were referred to and the cases cited for the appellants were 
distinguished. 

The term of the lease having now expired, the respondents 
in the cross-appeal were no longer holding the village under the 
, decree of 9th January 1869, but only on suflerance or as tenants 
holding over, and as such were liable to ejectment by notice 
under section 53 of the Rent Act. 

Kenworthy Brown replied referring to the Oudh Land 
1901. ■' The judgments nf the Revenue Courts wire, 
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to be preferred i and in that view the appeal should be allowed^ 
and the cross appeal dismissed. 

1909, May lltji. — The judgment of their Lordships was 
delivered' by ATKiHSOX 

The matter in controversy in these tv\o consolidated appeals 
is the right of one Muhammad Ewaz Ali Khan (hereinaf ei* 
called the Taluqdar ”) to recover possession, either in the Civil 
Courts or in a Revenue Court, of a village situate within the 
ambit of his taluq, name I Gadaria, from the present holders, 
Mabesliar Pershad Shukul and Hargopal Shukul, a minor under 
the guardianship of Malieshar Par.-had, named in the proceed- 
ings the Shukuls/^ The two main, if nOt the only, questions 
for their Lordships^ decision are (1) the proper construction of 
the 13th Rule in the Schedule of Rules attached to the Oudh 
Sub-Settlement Act, No. XXVI of 1866, and (2) the proper 
construction of a certain order or decree made on the 6th of 
JamiaryT869, by L. Barrow, Financial Commissioner, in a 
suit or proceeding in which one Bhairon Shukul, the predecessor 
of the present holders, prayed as against Rani Sadha Bibi to be 
entitled to a pueca lease of the said village with other lands. 

The Case arises out of the settlement of Oudh. There has 
been an immense amount of litigation between the parties, and 
much conflict of opinion on their respective rights. On the 2nd 
February 1861, the abovementioned Bhairon Shukul instituted 
a suit in the Courb of the Settlement Assistant Commissioner 
against Rani Sadha Bibi, described as ^‘Taluqdar Mahona/1 
praying for an under-proprietary settlement in the said village 
of Gadaria and other lands, On the 16th March 1864, judg- 
ment was pronounced in this suit by W. E. Forbes, Assistant 
Settlement Officer, and a permanent lease of mauza Gadaria 
Dill with Hasanpar decreed in favour of the plaintiff, and he 
\Tas ordered to pay malilcana to the defendant at the rate of 
26 per on the revised This judgment was affirmed 

by the Settlement Commissioner and the Chief Commissioner, 
It was admitted in argument that under-proprietary right in 
any. land in this settlement of Oudh meant the right to hold the 
land in perpetuity for a heritable and alienable estate, at a fixed 
rent, subject to a revised assessment. And thiough the woids 
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permaneufe lease are used in this decree^ u cannoi] nave oeen 

meant that the relation of landlord and tenant was to be 
created between the parties. The rights the plaintiff claimed 
were “ under-proprietary rights.” The decree commences 
thus ; — 

“After a careful consideration of aU tie eTidenoe and tlie facts brougMto 
iight thereby in this case, I have come to the conclusion that the plaintifi’s claim 
to a permaneni leafe is a good and just one, 

so that it is evident that the Assistant Settlement Officer regard- 
ed a " permanent lease ” and "under-propertary rights,” when 
applied to the tenure of such lands as these, as convertible teims. 

The Oudh Sub-Settlement Act received the assent of the 
Oovernor-General on the 12th October 1866- Very soon aftei 
Eani Sadha Bibi presented under this Act a petition to L. Barrow, 
the new Financial Commissioner, for a review of the late Finan- 
cial Commissioner’s judgment. 

On the 17th,January 1867, judgment was delivered and the 
case was ordered to be remanded to the Settlement Court for 
re-investigation under the new rules on the ground that it did 
not appear from the judgments of the Lower Courts that the 
respondent’s possession was '' sufficiently continuous to entitle 
him to Sub-Settlement,” and that it was doubtful whether he 
even then could get Sub-Settlement, or sir, equal to the profits of 
his lease. Other proceedings were taken and ultimately, on the 
6th January 1869, the same Finanoiul Commissioner pronounced 
a decree in the following terms : — 

It appears tliat tbe mauza in suit was included in Taluqa Mahona in 1228 
Fasli, having previously been incorporated in Kaluga Deokali in or about 1192 
Fasll, but the Upadhias from whom the plaintiS claims were not in proprietary 
possession on either of these occasions. The Settlement Officer, however, supposes 
that plaintiS and his forefathers have been in sub-proprietary possession, and 
that plaintijS is entitled to a decree for Sub-Settlement, and further, appellant*® 
Agent expressed his willingness to come to terms, 

“ The provisions of the Sub-Settlement Act have not been complied with, 
but as the special appellant’s Agent is willing to compromise the suit, there 
need be no further difficulty in disposing of the case, I will only add that as 
the original proprietary title has not been proved, the plain tifis are in no way 
entitled to Sub-Settlement, which actually restores them under our rules to 
proprietary possession, and makes the Taluqdar, who has been half a century in 
possession the mere recipient of maliha%&, I decree a farming lease to plaintifiE, 
he paying the Government demand plus 2S jper cent, to the Talu^dai for tk 
' ‘yeilod of thlr^ years,** ' ^ . 
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It is contended that this decree was made without jurisdiction, 
and is therefore a nullity, with the result that the earlier decree 
of the 15th March 1864 stands, and the Shukuls are therefore 
entitled to remain in possession of the village by virtue of the 
under-proprietary rights which that decree gave them. 

The answer to this question depends on the construction of 
the 13th of the above-mentioned Rules. It runs thus : — 

13.^ — Cases in claims to under-proprietary rights have been disposed 

of otherwise than in accordance with these rules will be open to revision, but 
this rule will not apply to cases disposed of by arbitration or by agreement of the 
parties.®' 

Rule 2 prescribes what a claimant must prove in order to 
obtain a sub settlement (which is nothing more than an authori- 
tative ascertainment and declaration of his under-proprietary 
rights), and enacts, amongst other things, as follows : — 

He must show that he possesses an under-proprietary right in the lands 
of which the sub-settlement is claimed, and that such right has been kept alive 
over the whole area claimed within the period of limitation. He must also show 
that he, either by himself or by some other person or persons from whom he 
has inherited, has, by virtue of his under-proprietary right, and not merely 
through privilege granted on account of service, or hy favour of the Taluqdar, 
held such lands under contract (jpucJca) with some degree of continuousness since 
the village came into the Taluqa.” 

Rule 3 prescribes how the words some degree of contiDU- 
ousness” are to be interpreted. Claims which have been 
therefore disposed of “ otherwise than in accordance with these 
Rules” within the meaning of Rule 13, must, therefore, refer 
to those claims which have not been supported by the proofs 
prescribed by Rules 2 and 3, amongst others, for the establish- 
ment of future claims. Rule 13 would therefore he meaning- 
less, unless it authorized an inquiry into those matters. The 
argument, however, is that even if, upon this inquiry, it should he 
ascertained that the claimant had not proved, and could not 
prove, any of the matters prescribed by Rules 2 and 3, the Chief 
or Deputy Commissioner should simply abstain from making an 
order or decree for sub-settlement, and should leave the claimant in 
the secure possession under the old decree of the under-proprietary 
rights to which it had been ascertained he was entitled according 
to the new standard. In their Lordships’ opinion,, this conten- 
tion cannot be sustained. Sub-settlement was not a nqw. thing 
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giviDg some extra right or privilege over aod above what was 
seourod by a decree finding that a person was possessed of under- 
proprietary right. And the history of the Acfc - together with its 
provisions, and the rules attached to it, show teat the ooject and 
purpose with which it was passed were to revise and correct 
what had been hastily and imperfectly, or loosely clone, and to 
secure that no person should enjoy under-proprietary rights who 
could not establish his claim in the manner proscribed by those 
rules. Eevision would be a perfunctory and useless operation 
on any other terms. 

Their Lordships therefore think that the Financial Commis- 
sioner had jurisdiction to make the decree of the 6th January 
1869, and that it is a valid and binding decree. 

The next question is, What is its meaning ? It is urged that it, 
in effect, grants the plaintiff a perpetual lease, that the period of 
thirty years mentioned in it is the period which is to elapse before 
revision, and that the Taluqdar is practically left in the same 
position as he was in under the earlier decree, save only that he 
has not the right to alienate ; though why he should not have that 
right is not shown. But the whole frame of the decree shows 
that it never could have been mtended to put the plaintiff in Such 
a position. He was not a Taluqiidar, nor an occupier, and was 
found not to be a person possessed of under-proprietary rights. The 
decree does not put him into possession of the land, but merely 
entitles him to farm the rents of the occupiers. The whole thing 
was a compromise, and more or less of an anomaly, and though 
the Financial Commissioner gave him a valuable right, he could 
not, in t!:e face of his own declaratoin that the provisions of the 
Sob-Settlement Act had not been complied with, and that the 
plaintiff was in no way entitled to Sub-Settlement^^ which 
would restoi '0 him, under the Boles, to proprietary possession, 
and make the Taluqdar a mere recipient of a malikana^'^ have 
intended to put him into a position almost as beneficial as if he 
had had ail tlie qualifications he is stated to have lacked. Their 
Lordships are therefore of opinion that the lease decreed was 
only a lease for a term of thirty years from the date of the 
decree. That being so, the Taluqdar would be entitled to 
recover possession if he took the right steps and proceeded 
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in the right tribunal. He served a notice o£ ejectment under 
the provisions of section 52 (2) of the Oudh Kent Act, 3886. 
That appears to be the right course, having regard to the 
provisions of the 54th section. Ho objection has been taken in 
the aiguments to the form of the notice or to the service of it. 
Section lOo of the Act prohibits all Oourts other than Courts of 
Ee venue from entertaining suits by a landlord for the eject- 
ment of a tenant. According to the construction their Lord- 
ships have put on the decree of the 6th January 1869, the 
Shukuls are now in the position of tenants whose' tenancy has 
expired. 

The Taluqdar is, therefore, entitled to a declaration, such 
as is asked for in the suit instituted by him on the 11th January 
1900, in the Court of the Subordinate Judge of Sultanpur, 
——namely, tbat tbe ShuLuls are not entitled to the rights of 
under-proprietors, or to any rights other than those of tenants 
for a term of thirty years whose term has expired, — -but not to any 
further relief. The decree, dated the 13th December 1904, of 
the Court of the Judicial Commissioner of Oudh, is in their 
Lordships’ opinion right, and should be afSrmed. 

TheShukuls, however, instituted a suit in the Court of the 
Deputy Commissioner of Sultanpur, under section 108 (8) of the 
Oudh Eent Act, 1886, in which they prayed that the above- 
mentioned notice of ejectment might be cancelled. The 
Deputy Commissioner, on the 9th May 1906, made a decree 
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Their Lordships will therefore humbly advise His Majesty 
that the first-named appeal should be dismissed ; that the 
taluqdars appeal should be allowed ; that the orders or decrees 
of the Board of Revenue for the United Piovinccs of Agra 
and Oudh, the Court of the Commissioner of Fyjsabad, and 
the Court of the Deputy Commissioner of Sultanpur, dated 
respectively the 2nd January 19G7, the 13th August 1906, and 
the 9th May 1906, should be reversed ; and that the action 
instituted in the last-mentioned Court should be dismissed, with 
costs throughout, but without prejudice to the claims made by 
the Shukuls in paragraph 7 (/) of their plaint in the said action 
under section 57 of the Oudh Rent Act 1886. 

The appellants in the first-named appeal must pay the costs 
of that appeal, and the respondents to the Taluqdar’s appeal 
must pay his costs of that appeal. 

Appeal allowed. 

Cross appeal dismissed. 

Solicitors for the appellants in the appeal, and respondents 
in the cross appeal -f. L. Wilson & Co. 

Solicitors for the respondent in the appeal and appellant in 
the cross appeal Barrow, Rogers & NeviU. 

J. V. W. 


Maheshae 

Paeshad 


Muhammad 
Ewaz Ali 
Ehah. 


PABBATI (Defendant) <?. NAUNIHAL SINGH (Plaintiff). 

[On appeal from the High Court of Judicature for the North-Western 
Provinces, Allahabad.] 

Miiidu law'^J^artiiion'^Me^uiHte for fo.rfitio7i‘^Agreement amongst memhers, of 
joint familg to hold the fro^ertg in defined shares^ Agreeme^vt emUdied in 
petition to Collector — Entry of names in milage ^a^ers in accor dance with 
^etition-^Mode of comidering documentary evidence* 

After the death of one of the members of a joint family in 1861 the other 
members mutually agreed that the joint property should be thenceforth held and 
various members of the family in certain defined shares ■which 
they specified in a petition to the Collector dated 13th June 1861 to have their 
names entered to that elect in the official papers of the village. This was done, 
the petition was filed in the Gollectorate, and entries were made in the village 
papers in accordance with it up to 1899, 

MeU by the Judicial Committee (reversing the decision of the High Court) 
that on the evidence in. and oiroumstanoes of the case, a partition of the property 
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had been eSeoted in 1861, and that the transactions and conduct of the members 
of the family with respect to the management of the property had been on the 
basis that it was held in separate shares from that time. 

The principles laid down in Rama Swhha Aii^an (1), and 

JBalMshan Das Y. Bam Narain 8ahu {^) 

The High Court had proceeded in an erroneous method in considering 
whether each document was by itself sufficient to rebut the prima facie presump- 
tion that as the family was joint before 1861 it continued to be joint, and omit- 
ting to take into account the cumulative eifect of all the documents, which 
taken together showed that all the transactions of the 38 years from 1861 to 1899 
could only be reconciled and made consistent on one hypothesis, namely, that 
the petition of 1861 was a genuine document, and the agreement it embodied a 
real agreement, 

Appeal from a judgment and decree (27th May 1904) of the 
High Court at Allahabad; which reversed a decree (29th Novem- 
ber 1901) of the Court of tb© Subordinate Judge of Aligarh. 

The main question for decision on this appeal was whether 
the respondent (plaintiff) and his uncle; one Halip Singh, were^ 
or were not, members of a joint Hindu family at the death of 
Dalip Singh in February 1899. A pedigree showing how 
the parties to the litigation were related, is set out in their Lord- 
ships’ judgment; and showed that Tara Singh died in 1858 leav- 
ing him surviving two sons Mrmal Singh and Dalip Singh, and 
a widow Musammat Phul Kunwar. Nirmal Singh died leaving 
an infant son, the plaintiff, and a widow Musammat Eani. After 
the death of Nirmal Singh in 1861 a dispute arose in the family 
about the estate left by Tara Singh, the settlement of which was 
recorded to the following effect in an application to the Revenue 
Court dated iSih June 186i, as to the manner in which the pro- 
perty would be held, the applicants who were described as ‘‘ peti- 
tioners ’’ being (1) Dalip Singh ; (2) Musammat Rani, for herself 
and as guardian of her minor sm Naunihal Singh; and (3) 
Musammat Phul Kunwar, 

“ After tiio deatb. of Nirmal Sirigb, there arose some dispute between us, the 
applicants, in connection wdth the estate of Chaudhri Tara Singh, the ancestor 
of us, the executants, which has with mutual consent been settled in this way * 
The whole of the ancestral property and property newly purchased with 
the exception of patti Shadi Bamwala in kasha Shikarpur and the remaining 
estate— in equal shares (that is) half and half. Dalip Singh to enjoy profits 
and bear loss to the extent of one-half, and Musammat Bani, widow, and 

(1) (1866) 11 Mooro^s T. A „ 75. (2) (1903) L D, B», 30 Calo„ 738 s ; ' 
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PiEBAii Mwsammat Bani tmaei- the sarbarahkarsliip of DaHp Singh in manza Khand- 

NAnNlHAt, waya, Bhatola, Nurpur Nagalia and patti Ismail, situate in Shikai-pur. ^ Musam- 

SlHUH. 3nat Phul Kunwar to he the lambardar in patti Shadi Bamwala in Shikarj>m’ 
and to enjoy profits and bear loss. In the entire estate, that is, the revenue- 
paying (property) and resumed and revenue-free milak lands, habitation land, 
houses, shops, etc,, and all that was in the possession and enjoyment of Ohaudhri 
Tara Singh, ancestor, Dalip Singh to have one-half and Musanunat Bani, widow, 
and Nihal Singh, son, of Nirmal Singh, the other half. After the death of 
Mnsammat Phul Kunwar, the aforesaid persons will enjoy profits and bear loss 
aeeording to the shares given above.” 

The applioation was made, it Was stated, by Musammat Eaui 
through her brother Shib Charan, and by Musammat Phul 
Kunwar through her sou Dalip Singh ; and prayed that the 
applicants’ names might, according to the contents of the applioa- 
tion, be entered in the official papers. The contents o£ this 
application were verified by an official of the Eevenue Court 
who reported that Musammat Phul Kunwar and Musammat Eaui 
stated that the dispute between them had been settled, and that 
the applicants had filed the application after the settlement of 
the matter. On 4th July 1881 an order was passed giving effect 
to it, and thereafter the Eevenue Eecords were framed in 
accordance with the agreement. 

Subsequently Musammat Eani, taking her infant son with her 
left Shikarpur, the home of her husband for Jehangirabad the 
home of her own parents. Dalip Singh acted as her Sarbarahkar 
until 1866 but she then appointed her brother Shib Charan as 
sarbarahkar in place of Dalip Singh, On 6th June 1866, she 
also executed a power of attorney in favour of Shib Charan 
and one Lalji Mai making them her general attorneys and 
representatives in which capacity they acted for her for several 
years in the management of her property, and in particular gave 
receipts for various sums which, were paid to her by Dalip Singh 
on account of the profits of her divided share. 

Dalip Singh died in February 1899 without male issue and 
the name of his widow Musammat Parbati, the appellant, was 
: entered in the Eevenue records as the heir and representative of 

■ the deceased husband, the Eevenue Courts holding after inquiry 

that the property ofwhidi he diedpo-ssessed wasseparate property. 
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On 28th Septembsr 1900 Nannihal Singh brought tho presont 
suit in which he claimed a declaration that up to the date of the 
death of Dalip Singh on 1st February 1899 the plaintiff and Dalip 
oingh. were joint and that the plaintiff succeeded him by right of 
:-,:,,;,BurviTOrship ; also, that he^ as sucGessor of Dalip.^Singli was enti- 
tled as against the defen dant^ the widow of Dalip Singh to realise 
outstanding debts : He further prayed for possession of the pro- 
perty in suit. 

In defence^ Musammat Parbatij pleaded that her husband 
Dalip Singh and the plaintiff lived separately, were separate in 
food, and were in fact not joint in any way. She further alleged 
that Dalip^s entire property was separate,- that he carried on all 
his business separately, and that he had acquired a good deal 
of property with his personal funds and by his own exer- 
tions after his separation from the family in 1861 ; that he 
and the plaintiff had their respective shares partitioned 
by the Revenue Court, and that the plaintiff and his mother as 
bis guardian and agent had been in separate possession in and 
enjoyment of their separate share and had all along realized the 
profits of their share from Dalip Singh . 

The only issue dealt with by the lower courts was, whether 
the plaintiff and before him his predecessor in title were 
separate from Dalip Singh. 

The principal doonmentary evidence for the defendant was 
(1) application, dated 13th June 1861, and the papers relat- 
ing to the partition proceedings taken by the plaintiff, and Dalip 
Singh as mentioned in the statement of the defence ; (2) village 
papers j (3) sale deeds by which the vendors conveyed the pro- 
perty purchased to Dalip Singh without any mention of the plaintiff 
or his mother; (4) decrees for money which showed that Dalip 
Singh had separate dealings ; (5) receipts showing the payment 
of separate taxes and licenses to carry on business ; (6) the receipts 
referred to in the statement of the facts showing that Mnsammat 
Rani received the profits of her divided share from Dalip Singh^ 

The plaintiff^s documents included a number which were put 
in to show that the plaintiff, and Dalip Singh instituted and 
defended certain suits jointly and described themselves as tbe^ 
, ' joint owners of the property in suit. ' , ^ ':f ' " ' ’ 
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The Sahordinate Judge decided that the plammu uau 
beeu joint with Dalip Singh. He summed up his reasons as 

conclusion to which I come is that until Nirmal’s death the family 
had been joint, after his death, the property was divided by an arrangement 
between Dalip Singh and Kani ; the arrangement was accepted by the ^ Pl™ > 
he has since he attained majority held and possessed the property which by the 
arrangement had been allotted to him ; he applied for partition hy the revenue 
authmity. he got his share separated ; he has dealt and transacted husmess on 

his own aoconnt ; he did not during Dalip Singh’s lifetime ever raise any objec- 
tion to Dalip Singh having business in his single name ; he received profits frpm 
him; he managed his own ishare; he could have objected to partition, he 
oonia have applied that it should ha refused and have insisted that the toily 

was joint, ha did not insist on it, ha joined himself in the prayer for partition 

Dalip Singh’s estate is much more valuable than v?hat is owned and possessei 
by the plaintifi. It should have been, he says, eq,ual had there been a partition 
But Dalip Singh increased it after the partition. He traded in corn, he had 

lending business. The plaintifi who resided at Jehangirabad sold his grain. He 

had a little lending business. 

“I hold on the first issue that plaintifi was not joint with Dahp Singh. 
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saparaie owners eaon oi Half of the estate. We find ourselves unable to 
opneur with the learned advocate for the defendant who earnestly pressed this 
contention on us. We notice that no such eSect was. claimed for this petition in 
e ower court. It is not even mentioned in her written statement by the 
defendant The petition in our opinion amounts to no more than a compromise 
between the two widows, an arrangement for the management of the estate for 
the time being and for the purpose of supplying the revenue authorities with the 
names of persons to be appointed lambardars of the several villages comprised in 
It, and the nominal apportionment of shares between the plaintiS and Dalip can 

e considered to be no more than an expression of the ladies’ opinion that 

was the measure of their interest in the family estate , 

“ Before leaving the subject of the petition of June' is'th,' 186l! we would 
remark that m only oviAe>u:e produced ly tU defendant with tU ohjeet of 
thomng an tntenhon to separate among the membens of the family. At the most 
It IS but a petition presented to revenue authorities intimating the wishes of the 
family as to the entry of names consequent on Nirmal’s death and as to the 
appointment of lambardars. It does not profess to be signed by Musammat Kani 
but was written and filed by her brother Sheo Charan apparently without any 
authority m writing from his sister. It is from this petition coupled with the 
subsequent conduct of the parties and other evidence that we are asked to infer 
serration from 1861. As showing the subsequent conduct of the parties the 
learned advocate for the defendant laid great stress on certain partition proceed- 
mgs winch took place after 1861.** ^ 

After discussing in detail the four cases of partition the High 
Court said ; — 6 

“Are we then bound to infer that these four oases are strong evidence of a 
severance or separation of interests between plaintifl and Dalip from 1861 on- 
wards and indicate an intention on their part that the rest of the family property 
(the great hulk of it) should between them be the subject of ownership in oeLin 
defined shares. We think not. We cannot draw such a far reaching inference 
from these few and isolated instances. They in our opinion show no more than 
that m these three oases (in one case from local reasons and in two oases from 
reasons personal to Dalip) it was thought advisable to separate from the other 
oo-sharers, and Dalip may have thought that unless there was a partition between 
him and his nephew also he could not get a partition as against other oo-sharers. 

It will be noticed that in aU these oases there were many co-sharsrs interested 

who did not belong to plaintiff’s and Dalip’s family. Not one iifstanoe has been 
adduced of a partition of a mahal in which plaintifi and Dalip were the sple 
oo-owners. But though some portion of a joint family estate mav have' be™ 


Naunihal 



TEE lEBIAH LAW BEPOBTS. 


Law contemplate the possibility of an estate being partially joint and partially 
divided, when they say * that where a residue is left undivided upon partition 
what is divided goes as separate property, what is undivided follows the family 
property In other words the law of succession follows 

‘the nature of the property and of the interest in it.* ** 

And they concluded their judgment as follows : — 

“ Finally, for the reasons we have above set forth at length, we are of opinion 
that there was no separation in this family before the death of hfirmal. We 
find that the arrangement of June 13th, 1861, did not have the eSeot of working 
a separation between plaintit and his uncle, and was merely a compromise 
between plaintiS’s mother and grandmother. We find that the partitions afieoted 
only a small portion of the family estate, the great bulk of which remained joint 
and undivided. The evidence of the witnesses called for the plaintifi is in our 
opinion truthful, while the past evidence produced for the defendant is we think 
mostly useless, untrustworthy, and not to be compared with that called for the 
plaintifi. We are of opinion that the evidence of the plaintiff and of his wit- 
nesses coupled with plamtifi*s documentary evidence showing that plaintifi and 
his undo Dalip jointly instituted and defended snits during a long series of years, 
overwhelmingly proves that plaintifi and his uncle lived as members of a joint 
Hindu family which consisted, after the death of Har Narayan, of Dalip and the 
plaintiff; that no separation of interest or of title as far as the great bulk of the 
family property is concerned, took place between the uncle and nephew; that they 
were joint at the death of Dalip in February 1899, and that thereupon the plain- 
'tiff succedeed by right of survivorship to possessing his lindens interest in the 
joint family property.’* 

The High Court therefore allowed the appeal and made a 
decree in favour of the plaintiff. 

On this appeal, which was heard ex potHe 

DeGruyther, K, G* and Ross for'the appellant contended that 
the evidence on the record was sufficient to prove separation 
between the phintiff and Dalip Singh in 1861, and that up to the 
death of the latter they had lived and enjoyed their respective 
shares of this property in severalty. The High Court in coming 
to an opposite conclusion had not acted in accordance with the 
principles laid down in Apfiomer v. Rama Subha Aiyan (1)^ and 
BalkisTien Das v. Ram Narain Sahu (2). In the present case 
the members of the family had agreed in 1861, to become 
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had been so held : tliis^ without any actual physical division was 
sufficient on the principles abovementioned to effect separation. 
The High Court had put a wrong construction on that petition 
and the sab3er|ueat proceedings of the parties which confirmed 
its meaning and intention. That court also erred in rejecting 
the papers put in by the defendant to prove payments of the 
plaintiff^s divided share of the profits | those payments^ it was 
contended^ showed that the profits of the properties divided in 
accordance with the petition of IStli June 1861, were separately 
enjoyed by the persons to whom they were allotted; and a 
separation of interests between Dalip Singh and the plaintiff 
was also indicated by the proceedings taken by them in the 
Eevenue Ooiirtis on four separate occasions for a complete parlii- 
tion of portions of the property which was divided in 1861 ; in 
which proceedings the plaintiff concurred j as he had on attain- 
ing majority accepted and ratified the partition effected in that 
year. Reference was made to Mayne^s Hindu Law^ 7th Ed., 
pages 665, 667, 669 and 671, paragraphs 492, 493 and 495, 
Kanda^samiv. Doraisami Ayyar (1); Bewun Perahad v. Radha 
Beeby (2) ; and Macnaghten^s Principles and Precedents of 
Hindu Law, Ed. 1829, Volume I, Chapter IV, on Partition 
pages 63 and 54, the two last reference being to passages from 
which it was contended the High Court had drawn a wrong 
inference in their judgment under appeal which it was sub- 
mitted on the above grounds should be set aside. 

1909, May Idth, — The judgment of their Lordships was deli- 
; vered by Loeb Atkihsok : — 

In this case the respondent, Ohaudhri ifaunihal Singh, the 
only son of Ohaudhri Nirmal Singh, deceased, on the 28th 
September 1900, instituted in the Court of the Subordinate 
Judge of Aligarh, a suit in the nature of an ejectment against 
the appellant, Musammat Parbati, widow of his paternal uncle, 
Ohaudhri Dalip Singh, deceased, to recover possession of the lands 
fully described in the schedule attached to his plaint, and for 
other relief. . - . 

He based his right to the relief besought on two alleged 
facts, (1) that his late father aud his late uncle, ^Dalijp Singh; 

(1) I. h. B., S Mad., Si7. ■ (2) (1S46) 4 Mowers ' I,, 137, ' 
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were the two male members of a joint Hindu family of which he 
(the plaintiff) W&s the Burvivibg male, and (2) that the property 
which was sought to be recovered belonged to that family jointly. 

The defendant resisted thjs Claim on the ground, among 
others, that all the joint family property had, by agreement be* 
twCen the then existing members of the family, been partitioned 
in interest in the year 1861, though not then, and only to a small 
extent afterwards, partitioned by metes and bounds, and that 
the land sought to be recovered was the separate property of 
her husband, Dalip Singh, who died the owner in possession 
thereof on the 1st February 1809, 

The Mlowing pedigree shows the relationship of the severrd 
parties to the suit 

SHADI RAM. 
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■ Har Naram 
died about 1867. 

two daught ers. 

Nirmal singh, died 1861. 
Musammat Rani 


Tara Singh, died 18S8, — 
Musaaunat Phnl Kunwar 


Dalip Singh died 
February 1899. 
Musammat Parbati, 

Naunihal S'ingh, Plaintiff. Defendant. 

The two dau^ters of Har I^Tarain have not been made 
parties to the action, and do not apparently claim any interest 
in this propert}^, and the precise nature of Har Narain’s right 
to or interest in it (if any) does not appear. The Subordinate 
Judge decided iu favour of the defendant and dismissed the 
action, hoWing that there had been a partition of, the family 
property in 1861, and that the plaintiff was not joint owner with 
Dalip Singh at the time of the latter’s death, and, consequently, 
was not entitled to succeed him. The High aurt at Allahabad 
by their decree of the 27th May 1904, set aside this decree 
* with the exception of Mahal Dalip !Nagar partitioned in 1870, 
and the Mahals partitioned to Dalip in 1«90 and 1898 in Ste- 
mlat, Shikarpur, and in Khandwaya, to which the defen^nt 
is entitled for a widow’s estate,” and declared that, as to all the 
rest of the property claimed, ...... the family wash joint 

Hindu family during the lifetime of Dalip Singh, that since Ms 
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death the plaintiff has been the owner and in possession of the 
aforesaid property as survivor, and that the defendant has no 
right to it.” Against this decree the defendant has lodged the 
present appeal. 

The several partitions mentioned in the decree of the High 
Court were partitions by metes and bounds of the joint property, 
carried out under orders of competent tribunals. 

Though the question for decision by their Lordships is one of 
fact, its proper determination turns upon the application of cer- 
tain legal principles to the facts proved, and the true conclusion 
to be drawn frOm these facts viewed in the light of these 
principles. 

It is much to be regretted, therefore, that the attention of 
the High Court was not directed to the two authorities in which 
those principles have been laid down— in the first by Lord West- 
bury, and in the second by Lord Davey— namely, the cases of 
AppovierY. Bama 8uhia Aiyan (1) and Balkishen Dasv. 
Bam Na/tain Sahv> (2). In both these cases the members of a 
joint Hindu family, some of them being minors, acting by and 
through their parents, executed instruments in writing provid- 
ing, in the first casOj that part, and, in the second case, that the 
whole, of the joint family property should belong to and be 
enjoyed by the different members of the family in specified 
shares. The effect of this was held to be that, as to the property 
so dealt with, there was a division of rights ; the status of the 
family was changed j the tenancy of the property severed and 
converted from something, to use the language of EngKsh law, 
like a joint tenancy into a tenancy-in-eommon,» and the previ- 
ously undivided family became by operation of law divided. 

At p. 89 of the report of the first case. Lord Westbury is . 
reported to have expressed himself thus : — 

“ Aooording to the true notion of an undiviaea family in Hindu law, no 
individual member of that family, whilst it remains undivided, can predicate 
of the pint and undivided property that he— that particular member— has a 
certain definite share. Ho individual member of an undividod family could go 
to the place of the receipt of rant and claim to take from the collector or receiver 
of the rents a certain definite share. The proceeds of undivided property must 


(1) {1866) H. Moore’s 1. 1., 76. 


(2) (1903) I. L. B„ SO Calc., 738 : 
L. M. SO I. A, 189. 
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he broTiglit, according to the theory of an nndiyided family, to the common chest 
or purse, and then dealt with according to the modes of enjoyment by the mem- 
bers of an undivided family. , But when the members of an undivided family 
agree among themselves, with regard to particular property, that it shall thence- 
forth be the subject of ownership certain defined shares then the character of 
undivided property and joint enjoyment is taken away from the subject-matter 
so agreed to be dealt with; and in the estate each member has thenceforth a 
definite and certain share, which he may claim the right to receive and to enjoy 
in severalty, although the property itself has not been actually severed and divi- 

At p. 91 he proceeds to say : — 

.... . “ It is necessary to bear in mind the twofold application of the word ^divi- 
sion/ There may be a division of right, and there may he a division of pro- 
perty ; and thus, after the execution of this instrument, there was a division 
of right in the whole property, although in some portions that division of right 
was not intended to be followed up by an actual partition by metes and bounds, 
that being postponed till some future time when it would be convenient to 
make that partition/* 

And again at p, 92 there is the following passage :-»* 

“Then, if there be a conversion of the joint tenancy of an undivided family 
into a tenancy in common of the members of that undivided family, the 
undivided family becomes a divided family with reference to the property that 
is the subject of that agreement, and that is a separation in interest and in 
right, although not immediately followed by a de facio actual division of the 
subject-matter. This may at any time be claimed by virtue of the separate 
right/* 

In the last quoted passage Lord W'estbury stated he used the 
terms of English la W; Joint tenancy and tenancy -in-oom- 
mon/^ by way of illustration. In the second of the abovenamed 
cases this decision was approved and followed, and on the 
question of the binding effect of such a deed, or agreement, as is 
above mentioned, on the interest of* a n;iinor who was by and 
through his parent a party to it. Lord Davey, at p. 150 of the 
report^ in L. E, 30 I, A. expresses himself thus : — 

“There is no doubt that a valid agreement for partition may be made 
' . during the minority of one or more of the oo-paroeaers. That seems to follow 

from the admitted right of one co-parcener to claim a partition and (as has been 
said), if an agreement for partition could not be made binding on minors, a 
; partition could hardly ever take place. Ho doubt, if the partition were unfair 
. • ■ ' . '-or prejudicial to the minor’s interests, he might, on attaining Ms majority, by 

regards himself/ 


■ proper prooeedings;set it aside so i 


™ either of the abovernantioned 
..jadgiaeats : that -the to partition the joint family 
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property ia interest and right must be embodied in a deed or 1909 
instrament in writing. It might be a parol agreement. 

The question for decision in this case accordingly resolves 
itself into this : Bid the members of this joint Hindu family-— 
namely, Dalip Singh, Miisammat Eani, acting for herself i^xid also 
on behalf of her infant son, the plaintiff, and Musammat Phul 
Knnwar, the plaintlff^s grandmother —on or before the 13th June 
1881, agree amongst themselves that their joint family property 
should thenceforth be the subject of ownership in the defined 
shares mentioned in their petition, dated the 13’th June, 1861, to 
the Tahsildar to have their names entered in the village papers : 
that is, Phul Knnwar to enjoy Patti Shadi Ramwala for life, and, 
subject thereto, one-half of the entire property, as well ancestral 
as newly purchased, to be taken as divided into equal shares,- 
lialf and half, one half or share to be enjoyed by Dalip Singh, and . , ’ / . 

the other by the plaintiff and his mother. It cannot be suggested V' , 

that these shares were not sufficiently defined within the mean- , , : , 

ing of the above-quoted authorities, or that the agreement which 
the petition purports to embody is not unambiguous, precise, and 
clear in its language, nor can it be successfully contended that, ■ 

having regard to the position of the family and the rights of its 
respective members, this division of the family property was in 
itself unnatural or unjust. Dalip Singh must then have been 17 
or 18 years old since he describes himself on the 16th June 1867 
as 24 years of age. He was, therefore, of age according to 
Hindu law. The plaintiff was an infant two years old. Had a 
suit for partition of the joint property been instituted on his 
behalf by a duly apx^ointed guardian ad litem as it might have . ' 
been, or had it been instituted by Dalip Singh, there would ' a ‘ 

primd facie have been allotted to each widow a jcortion of the i / 

property adequate for her maintenance, and, subject to that the ’ , 
whole pro j3erty would have been divided between the plaintiff ‘ , 

and Dalip in equal shares. Little more than this is done by ‘ 

the agi-eement, since it is by no means certain that the plaintiff^s , ■ 

mother would, under such an agreement as this interpreted bj; 

Hindu law, get more than what was sufficient to 




petition contained a provision that Dahp bmgn was lo pe xamuar- 
dar in certain mauzas therein named, and Masammat Ram, 
under the sarabarahkarship of Dalip Singh, lambardar in certain 
other mauzas, and Masammat Phul Run war in the Patti, namely 
Sbadi Ramwala in Shikarpur. This petition purports to be 
presented by Dalip Singh and Masammat Rani, on behalf of 
herself and “ as guardian aad patron of her minor son Naunihal 
Singh,’' and Masammat Phul Eunwar,— Masammat Rani through 
her brother, Shib Charan, aud Masammat Phul Eunwar through 
her son Dalip Singh. Ou the same day, the 13th June 1866, an 
order was made by the Deputy Collect ir setting forth that the 
Tahsildar had been “ asked to submit a report relating to the 
lambardarship aud sarbarahkarship of the widow of Nirmal 
Singh,” and directing the application {i.e. the petition), to be 
also sent to the Tahsildar “ asking him to give the particulars iu 
detail.” On the 1st July 1866, the Tahsildar reports that— 

The iCanungo verified the contents of ithis application (z,e., the petition) 
from Musammat Phul Kunwar and Masammat Rani . . • who stated that 
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Kiinwar takes mm tkat ler interest (tliongli s!ie mlly !iad no greater interest 
than as mentioned above) shall be safeguarded, and in that she is imitated by ' 
Mnsammat Eani , , . We cannot find that it had the effect of working 
a separation in a family which it is now admitted was Joint at the time when 
this petition was prepared. 

In another passage of the judgment of the High Court it is 
said that the statement with which the petition opens— namely j 
that after the death of ITirmai Singh disputes arose between the 
applicants in connection with the estate of Tara Singh, the 
ancestor of the executants, which has been settled by mutual consent 
in this way— Supplies the key to and explains why the petition 
was presented/^ The most natural and effectual way, however, 
of terminating such disputes would have been to divide tbe proper- 
ty between the different members of the family in definite shares, 
each member ■ becoming entitled to the profits and bearing the 
losses of his allotted share, substantially as the law would have 
done. This is precisely what this settlement purports to effect. 
The High Court fail altogether to explain how the empty form of 
getting the applicants^ names entered in the village papers as 
lambardars of distinct mauzahs — the property remaining joint 
and continuing under the management of Dalip Singh— would 
have conduced to the settlement of any disputes, or how the 
desire which they attribute to the two widows to appropriate a 
large portion of the income of the property could be gratified by 
such means, unless the partition was a real transaction, intended 
by the widows and Dalip Singh to be operative from the first. 
The settlement secured to them no benefit whatever, and there*# 
fore, the more rapacious they were, the greater the probability 
that the partition was a real transaction. 

With all respect to tbe learned Judges of the High Court 
their Lordships are quite unable to concur in their view* The 
parol evidence is to a great extent worthless. Many of the wit- 
nesses depose to matter of which they obviously can know nothing. 
In some instances they go the length of stating what was the 
nature of a certain law suit instituted by the parties to the pre- 
sent appeal, or by Da^ip Singh. No attested copies of the pro- 
ceedings in those suits were produced, nor was any excuse given 
for their non-production. But of the numerous documents given in - 
evidence many are absolutely inconsistent with the continuance 
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of the family as a joint Hindu family owning the family pro- 
perty jointly ; none are inconsistent with the partition j in 
interest and right, of that property in the manner indicated in the 
petition • and some are inexplicable on any other assumption. 

If there be one thing more than any other inconsistent with 
the existence of a joint Hindu family, it is that the eldest male, 
and manager for the family, should treat one member as the 
owner of his share of the entire property, and account with that 
member for the income of the property on that basis. Yet the 
■very first business transaction which takes place between Dalip 
Singh and Musammat Eani after the presentation of the petition 
is conducted on these lines. She, who is a parda-nashin lady, had 
on the 6th June 1866, executed a power-of-attorney appointing 
her brother Shib Charan and Lalji Mai as her general attorneys 
and representatives for the management of the property and 
for looking after the Court business/^ This document was regis- 
tered on the 23rd July 1866, her execution of it having been first 
verified in proper form. 

One of the villages, a portion of the joint estate, named 
Khandwaya, had been mortgaged for a sum of Es. 2,000. Dalip 
Singh was anxious to redeem the mortgage. In order to elffeet 
this, Musammat Eani and Dalip Singh came apparently to the 
following arrangement. On the taking of accounts between 
them in respect of the income of her share of the family pro- 
perty, a balance was found in her favour of Es, 1,000 or Rs. 1,100 ; 
the amount is dififerently stated. She authorized him to apply 
that balance, with an equal sum of his own, in redemption of the 
mortgage, and two deeds w^ere executed, each bearing date the 
16th June 1867, one by Musammat Eani, ‘^^by the pen of Lalji 
Mai, general attorney, called a receipt,’^ and the other a com- 
plementary deed by Dalip Singh, described as 24 years of age, by 
which instruments the parties became bound to carry out their 
respective parts of the arrangement. Both these instruments 
were duly registered. At the foot of each is given a list of all 
the villages of the zamindari. In the deed executed by Eani, 
the sum of Es. 1,000 is described las^her share of these villages, 
after deducting the Government revenue, household expenses 
.eypenses of the servants, and'^those incurred on occasions of 
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marriages and deaths*^’ And it is provided that this is to be 
left with Dalip Singh for the redemption of the zamindari 
share in mauza Khandwaya/’^ The deed executed hy Dalip 
Singh contains a declaration by him that ^^Rs. 1,100 out of the 
profits due to Musammat Eani, guardian and sarparast of I^au- 
nihal Singh, her minor son, for the zamindari share” of the 
villages mentioned at the foot of the deed were in deposit” 
with him, and provides that should he not succeed in redeeming 
the mortgage, he should return the sum of Es. 1,100 and that 
after the return of the said sum the parties shall be liable for the 
mortgage money in proportion to their shares.” The deed con- 
tains the farther statement that with the exception of this money 
there is no longer any account between me and the Musammat 
in respect of the amount to he taken and paid up to the Eharif 
crop, 1274 Fasli,” as well as other passages dealing with the 
respective rights and liabilities of the parties. These deeds are 
amongst the things proved in the case as to which the Subordi- 
nate Judge was of opinion that they would not have been 
thought of were the family a joint Hindu family.” 

Their Lordships concur with him in this opinion. If they 
are genuine, and the transactions they record and carry out are 
real transactions, they are crucial i this case. The High Court 
gets rid of them summarily. It states that the argument mention- 
ed in each of them would seem to have been concocted between 
Dalip Singh and Lalji Mai, and points out that neither deed is 
signed by Musammat Eani (who, by the way, appears to be 
unable to write), and that there is nothing to show whether either 
document was ever communicated to her. The High Court do 
not suggest, however, what purpose could be eflfected, or what 
end subserved, by this concoction, or what would be the use of 
inserting into one of the deeds '^provisions as beneficial to 
Eani as those which the deed executed by her agents on her 
behalf undoubtedly contains, if the purport and effect of the 
instrument never was to be, and never was, communicated to 
her* "Why should Dalip Singh state under his hand, in an ins- 
trument duly registered, that he owed Musammat Eani Es. 1,100 
unless he, in fact owed that sum to her ? And if he did owe it 
to her, on[wbat account could he have owed it unless, as he says, 
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it is on account o£ her shax’6 ox the rents oi tne property i 

15 rsceipts wcro givenin evidoncs bearing datesfrom Junej 1867 
to March 1876, signed on behalf of Musammafc Rani by either 
Lalji Mai or Shib Charan, or sometimes by both. They each 
bear the signatures of two or more witnesses. On the face of 
them they purport to contain statements of account between the 
lady and Dalip Singh in respect of her half-share of some income 
from the estate. They are, if genuine documents recording real 
transactions, inexplicable on any hypothesis other than that the 
partition of the joint estate, at least in right and interest, had 
actually taken place. , The High Court disposes of them- by hold- 
ing that neither Lalji Mai nor Shib Charan had, under the instru- 
ments appointing them, power to settle accounts with, or receive 
money from, Dalip Singh Ion behalf of their principal j and 
therefore she, Musammab Rani, would not be bound by these 
receipts. That is not, however, quite so clear as is assumed ; but 
even if it were so, that criticism might be very just if Musam- 
mat Rani were suing Dalip Singh or his representatives for 
an account of the profits received by him on her account, and 
he were insisting on getting credit for the sum acknowledged 
by the receipt to have been paid ; but it fails altogether to 
show the effect and weight of these documents as pieces of 
evidence in the present case. It is impossible to believe that 
these two agents of Rani were engaged for 14 years in the 
manufacture of fictitious receipts. The concoction would effect 
no conceivable object. If they are genuine documents, they 
record a course of dealing which no ingenuity cau reconcile with 
the continuance of the joint ownership of this family pro- 
perty. 

It is unnecessary to examine all the other documents in the 
case. Few, if any, of them are inconsistent with the defendant's 
case j many of them are quite inconsistent with that of the 
plaintiff. The High Court examined them in great detail. Thej' 
dealt with them, however, in what, in their Lordship’s opinion, 
was an erroneous method. They apparently only considered 
whether each document was by itself sufficient to rebut the 
^imd facie presumption that, as the plaintiff’s family were 
admittedly a joint Hindu family before 1861, it continued to be 


PlBBATI 


NAUKIHir. 

SiNSH. 


AmAEABA©’ BEBIES. 


joints and omittecl to. take into account the cumulative effect of 
'all thes©' documents. 

In their Lordships^ opinion , there is no hypothesis on which 
all the transactions of the thirty-eight yeai*s from 1861 to 1899 
■ can be reconciled and made consistent but one, and that is, that 
the petition of 1861 was a genuine document, and that the agree« 
jnent it embodies and in furtherance of which it was presented, 
was a real agreement. The plaintiff does not deny that money 
'was paid by Dalip Singh to his mother, but says it was for 
maintenance. The receipts refute this. He does not deny that a 
compromise was made before the petition of 1861 was presented, 
but seeks to limit the extent of it. Their Lordships concur with 
the Subordinate Judge in thinking that the plaintiff acted upon 
the partition effected in 1861, that he took advantage of it, and 
never repudiated it during Dalip Singh^s lifetime. He is, there- 
fore, bound by it now. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be allowed, that the decree of the High 
Court should be reversed with costs, and that the decree of the 
Subordinate Judge should be restored. 

The respondent must pay the costs of this appeal. 

Appeal allowed. 

Solicitor for the appellant Douglas Qrant* 

LV. W, 


Pabbati ■ 

*■ . ■■■■'■ 

KAumini, 

SiKGHf 


APPELLATE CIVIL. 

Before Sir John Stanley ^ Knight, QMef Justice, and Mr. Justice Banerji. 

' ^ BAD GIEBAJ SIHGH and otheks (Defendants) i;, BAHI BAGHUBIB ^ - 
KUHWAB (Plaintiff).* 

Act 'Wo. XViof 1877 (Indian Limitation Act), Schedule II, ArticUa 67, 63, 89, 
and ISO— Limitation — LiahilUy of agent^s sons and grandsons*^ Comoro* 
Permission of Court^^Oode of Civil Procedure f Act Wo$ KIK, of 
X882J, section 373-“ Prmcipal and Ageni'-^ Accounts'^ Cause of action. 
'Wlior© au agent from tiniQ to time withdrew money from the chest of his 
principaiPs estate and placed it in the chest of Ms own estate, doing so up to the 
day of Ms death, and there was no adjustment or settlement of accounts, held, 

^ ■ , . 1 ' 7 ' , 

« Pirst Appeal Ho. 130 of 1907 from a decree of Pitambai Additional 
Subordiaat© Mge of AHgarh* dated the 17th of January 1907.^^ , ^ ^ 
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m a suit brought by the principal against the sons and grandsons o! the agent* 
after his death, to recover the money so withdrawn, that the cause o! action 
accrued after the death of the agent and the period of limitation was six years 
under article 120, schedule II of ihe Limitation Act. In a case like this the cause 
of action would not accrue so soon as any particular sum of money was trans- 
ferred from one estate to the other, but the agent continuei to hold the money 
as such under an obligation to render accounts when called upon and to pay any 
balance which might kc found to be due. The sons and gr.s nelsons of such agent 
cn his death would become 1 able to pay any such balance on the ground of their 
pious liability. Articles 57, G2 and 89 of schedule 11 of the Limitation Act 
do not apply to such a suiL 

The fdcts of this caae are as follows 

After the death of the plaintiiT’s husband on August Bthj, 
1879, her property was managed by her father Rao Umrao Singh 
who used to receive the whole income. (Jmrao Sintrli died on J ane 
Srd, I89S, without accounting for the same. The plaintifi* on May 
23rd, 1901, sued her brothers for recovery of Rs. 3,09,067-11-1 
which she claimed to be due to her from the estate of her father and 
brothers. This suit was compromised upon certain terms and a 
decree w^as passed on July 2 1st, 1902. Upon a %do]atioa of the 
termsof the compromise the plainiff in.-titiited this suit on March 
31st, 1904, the claim being substantially the same as that made in 
190L The sons of the brothers were also impleaded as parties 
to this suit. The principal pleas raised by the defendants were 
that the suit was barred by the provisions of section 373, Act 
XIV of 1882, and by limitation. 

The Subordinate Judge ovemilecl bpth the pleas and held 
that article 120, Act XV of 1877, schedule II, applied to the 
case, and decreed the plaintiff^s claim in part. The defendants 
appealed to the High Court. 

Hon^ble Pandit Sundar Lai (with him Pandit 3£oti Lai 
NekrUf Ur. Satisk Chandra Banerji, Dr. Tej Bahadur 8apru 
and Pandit Baldev Bam Dave), for the appellants. 

The former suit w'as not withdrawn with liberty to bring a 
fresh suit but the claim was partly decreed. The compromise 
could create no fresh rigid of action. Venkataramiah v. Bama^ 
hrishna (1), Niaz Ahmad v. Abdtd Hamid (2). Rao Umrao 
Singh had managed and received the income from his own 
©state as also his _ daughter’s, and when necessary the moneys of 
(1) {1900} I, L, B., 29 Mad., (2) (1908) ^ A. L. S, E., 278* 
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one estate had been applied for the benefit of the other. But the 
moneys so applied had been generally shown as loans in the 
account-books, and to a claim to recover such loans article 57, 
schedule II, Limitation Act, applied. It was a matter of acci- 
dent that "as manager of one esiate he advanced money to him- 
self as manager of another estate, but a person may in law have a 
dual personality. SalmoncBs Jurisirmdence, (2nd Ed), p. 281. 
Bhagwatiy. Banwari Lai (1), Umiao Singh was his daughter’s 
agent. Indian Contract Act, section 182, and article 89, Limi- 
tation Act, might apply, the agency having terminated with his 
death. Lawless v. The Calcutta Landing and Shipping Go., 

(2) , Harender Kishore v. Adrainistrator-Qeneral of Bengal 

(3) , Asghar Ali v. Khurshed AH (4). In any ease, the money 
claimed might be treatecl as money had and received and article 
62 would apply. The cause of aetiou against the son would 
accrue in the fathfir’s lifetime. Narsingh Misra v. Lalji Misra 
(5), Mallesam Naida v. Jugcda Panda (6). In no view of the 
matter, therefore, could article 120 apply. The case of Bindraban 
Behari v. Jarauna Kunwar (7), was not rightly decided 
inasmuch as the defiaitiou of “ defendant ” in section 3, Act XV 
of 1877, was overlooked. 

'B&ha Jogindra Nath OhaMdh'i (with] him Messrs. B. E. 
O'Oonor, Nehal Ohand and Munshi Gulsari Led) for the respon- 
dent submitted that section 373, Civil Proceduro Code, had no 
application. Paragraph 5 of the compromise provided for a right 
to sue for the money again and that provision having been embo- 
died in the decree the Cmrt must be deemed to have given the 
necessary permis-ion. T he decree gave the plaintift the right to 
bring the suit and the (iefoudancs were stopped from raising this 
point. This was virtually a suit I'or accounts. What the plaintiff 
sought to recover was surplus lyiug in the hands of the agent 
after deducting necessary expenses of the estate, and not moneys 
received by the agent. Article 120j schedule il, Limitation. 
Act, applied to the suit aud not article 57 or 62 or 89. Umrao 
Singh was not authorized to lend money by the power of attorney 

(1) fl90S) I. L. E„ 31 All., 82, 89, 99. (4) (1901) I. L. E., UM., 27,JP. 0. 

I Ti B 7 Calc,, 627, (^) (1^01) L L* 23 All., 2pt>. 

(8) (1885) I. h. b!, 12 CaJe, 857. S66. (6) ^ 23 MAd., 292. 
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whicK he held from the plaintiff. Kalee Kiahen v. Juggut Tara 
(1). JPor moneys in the hands o£ an agent, it was not the date of 
the receipt thereof, but it was the!|date of the termination of 
the agency which gave the principal his starting point of limita- 
tion. Lawless v. 2%.6 Calcutta L. and 8, Co. (2). He referred 
to Bindrahan v. Jamuna Kunwar (3), Glumd Mai v. Kalyan 
Mai (4), and Mdhmed Eiasat AH v. Hasin Banu (5), and 
submitted that the suit might be regarded as one for compensa- 
tion for breach of contract, the violation of the compromise having 
given the plaintifi her cause of action. 

Hon’ble Pandit Sundar Lai in reply -The 11 W. E, case 
was decided under Act XIV of 1869, which did not contain any 
provisions corresponding to articles 62, 89 and 92 of Act XV 
of 1877. The fact of accumulation of money in the hands of 
the agent did not take the ease out of article 62. In the Punjab 
ease relied upon it was said that article 62 might apply to a ease 
like this. Article 89 applied to a person who had ceased to be an 
agent at the date of suit. There were no assets of the father in 
a joint family governed by the Mitakshara. The suit therefore 
might be treated as one to enforce the pious obligation of Hindu 
sons and grandsons. Jogindra Nath Boy v. J)eb Nath Chatter jea 
(6), was also referred to. 

Stanley, C. J. and Banbeji, J.~This appeal raises an 
important question under the Indian Limitation Act. The suit 
out of which it arises was instituted by the plaintiff respondent 
on the Slst of March, 1904, for the recovery of Es. 8,52,180-2-5 
alleged to have been due to her by her father Eao Umrao Singh 
at the time of his death in respect of the income of the plaintiff’s 
estate, known as the Sahanpur estate, received by him under a 
power of attorney executed by the plaintiff in his favour. The 
plaintiff sought to recover this amount out of the family property 
known as the Kuchesar estate, which was owned and possessed 
by Eao Umrao Singh and his family^ ■ 

The court below gave the plaintiff a decree for Es, 2,17,840-4-2 
with future interest from the 3lst of March, 1904, up to the date 

•(1) (1868) 11 W. E., 76 r2 B. L, E.. 139. (4) (1886) P. E., No. 95. 

(2) (1881) L L. B., 7 Gale., 627, 631. (5) (1893) I. L. B., 21 Oab. 157, 

‘ 16S P« 0 ' ’ 

(3) (1902) I. L.E., 25 AH., 65, (6) (1903) 8*0.' W. N.,' 113. 
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of realisation, to be recovered by attacliment and sale of the pro- igog 
perty held jointly by Rao Umrao Singh and the defendants who 
are now ownersiof and in possession of the Kuohesar estate. From 
this decree the present appeal has been preferred. 

The Sahanpur estate was owned by Khushal Singh, deceased. 

The plaintiff is the daughter ot Rao Dmrao Singh and the widow 
of Khushal Singh and upon the death of the latter became enti- 
tled to this estate. The defendants 1 — 4 are the sons and the de- 
fendant No. 5 is the grandson of Rao Umrao Singh and formed 
with him a joint Hindu family. Khushal Singh died on the 6th 
of August, 1879 j and shortly after his death the plaintiff^, who is 
a pardoTKishin lady, executed a_ power of attorney in favour 
of her father Rao Umrao Singh, authorizing him to manage the 
estate on her behalf. This power of attorney is dated the 10th 
of May, 1880, and by it thejusual powers of management were 
conferred upon Rao Umrao Singh, including a right to collect 
the rents and profits of the villages forming the Sahanpur estate 
and also debts and, in case of necessity, to execute mortgages or 
sale-deeds. This document is No. 6 of the record. Another 
power of attorney was executed by the plaintiff respondent in 
favour of Rao Umrao Singh on the 15th of January, 1887, em- 
powering him to register documents executed by him on behalf 
of the plaintiff respondent and realise moneys due to her. For- 
merly the Kuchesar estate included the Sahanpur and also the 
Bhadsona estates. A number of years ago it was divided into 
three tajJjpae called respectively Kuchesar, Sahanpur and Bhadsona. 

Rao Umrao Singh and his family owned the tappa now called 
Kuchesar, while Khushal Singh owned Sahanpur. The remain- 
ing portion fell to the lot of Partap Singh. Acting under the 
power of attorney which we have mentioned above, Rao Um- 
rao Singh managed the Sahanpur estate on behalf of the plain- 
tiff fi’om the year 1880 up to the 3rd of June, 1898, the date of 
his death. Two sets of accounts were kept by him, one for the 
Kuchesar aud the other for the Sahanpur estate and each estate 
bad its own money chest. After defraying the necessary expenses 
pf the plaintiff’s estate, there were large savings out of the income 
of that estate daring the management of Rao Umrao Singh, and 
money was from time to time transferred by Umrao Singh from 
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the uionev cheat of that estate to the money chest of the Kuche- 
sar estate: There was no adjustment of the aceouots between 
the plaintiff and Rao Umrao Singh duiiag the lifetoe u. Rao 
Umrao Singh. After Ids death his son Rao Girraj Singh and 
the other defendants made over to the plaintiff’s agents the 
accounts of the Sahanpur estate and on the basis of these account 

it was ascertained that during the management of Rao Umrao 

Singh a very large sum was due to the plaintiff in respee o no 

surplus income of the Sahanpur estate. • , 

On the 23ra of May, 1901, Rani Raghubir Kunwar institut- 
ed a suit against Rao Girraj Singh and the defendants 2-4 for 
recovery of the amount so ascertained [to be due m respect of 

the income received by Rao Umrao Singn on her be a , ovei 

and above moneys paid to or applied on her beaalf, and also foi 
a sum of Rs. 8, S79, representing the income of the Sahanpur 
estate, collected by the defendants after the death of Rao Urnrao 

Singh. The defendants filed a defence to that suit and in their 
written statement alleged that Rani Baghubir Kunwar had in 

accordance with her hnsbaiid^s will adopted Indarjil Singn, son 
of Girraj Singh, and grandson of Rao Umrao Singh, and that in 

consequence of this adoption she had no right to maintain the 
suit. This suit was compromised on the 11th of July, 1902, and 

a decree was pa^ed in the terms of the compromise on the 21st 
of July, 1902. According to the compromise the defendants 
withdrew their plea as to the adoption of Kunwar Indarjit Singh 
and the plaintiff withdrew her claim in respect of the amount 
alleged to be due to her for collections made by Rao Umrao 
Singh. The defendants admitted their liability for the amount 
received by them after Rao Umrao Singh’s death, namely, a sum 
of Es. 8,879-13, and it was agreed that a decree for this amoant 
-should be passed in the plaintiff’s favour. It was further agreed 
that if auy of the parties should deviate from the compromise the 
other party should nob be bound by it ; and that if the defend- 
ants or any of them should deviate from it, it should be deemed 
-null and void and the plaintiff should “ revert to her right to 
claim. ” 'The decree was drawn up in the terms of the com* 
promise, But beforethis decree was passed it was arranged 
■that Eaawai: Indarjit Singh as also Jagjit Singh, the minor son 



mighl} be bound by the compromise and deer 
for this purpose was made to the court a 
apjjears fiom the judgment of the learned 
the interests of all parties were carefully co 
decree on the conjpromise was pa-sed. T1 
Indarjit Singh a party to these proceedings ^ 
of Eaglmbir Kunwar. 

Despite this decree^ on the 8th of Decea 
Indarjit Singh under the guardianship of 
Chaudhri Balbir Singh, mstitiited a suit a 
and Brijraj Satan Singh, whom she had in t 
ed, for a declaration that the plaintiff is t 
Kunwar Khushal Singh and that the decree 
1902, is null and void against him and that ‘ 
defendant Brijraj Saran Singh was null and 
session of the property of Khushal Singl 
this suit by Kuuwar Indarjit Singh under ti 
his maternal uncle was an ill-disguised devic( 
that his father Girraj Singh was not at the 
perfectly clear that Girraj Singh was the pi 
litigation. He supported his son^s case and 
support of the adoption. This suit was dism: 
December 1906, by the learned Additional Si 
Aligarh, who decided after an exhaustive rev: 
that the alleged adoption of Kunwar Indar 
proved. From this decision an appeal, vi 
1907, was preferred which was heard by us ai 
in was delivered to-day alBrming the decision 
The conclusion at which we arrived was that 1 
ation for the allegation that Indarjit Singh ha 
Eani'Eaghubir Kunwar. 

In the appeal now before us the first groui 
was pressed in argument is that the suit is ba 
of the Code of Civil Procedure of 1882. The 
learned advocate for the appellants is that th^ 
abandoned her claim to recover the moneys 
Dmrio Singh on her behalf ;,in' the 'earlier 
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1909 May, 1901, without, as alleged, having obtained permission of 
Bao^Gi^aT court to bring a fresh suit in respect thereof was precluded 
Stisoh from bringing the suit. We are of opinion, that there is no force 
Bahi this contention. The suit of the 23rcl of May 1901, was com- 

promised, and it was one of the terms of the compromise that if 
any of the parties should deviate from the compromise, the com- 
promise should be deemed null and void and that the plaintiff 
should in that event revert to her right to claim, that is, to 
prosecute a suit for recovery of the amount alleged to be due to 
her. A decree was passed, as we have said, in the terms of the 
compromise embodying the provision of it in regard to the righr 
of the plaintiff to sue in the event of the compromise not being 
' '' observed. It appears to us, therefore, that it cannot be success- 
' ^ , fully contended that the plaintiff in the events which have hap- 

r pened was not at liberty to bring a fresh suit. It was intended 
by the compromise that the question of the adoption of Indarjit 
Singh should be set at rest and it was on the express understand- 
ing that his alleged adoption would not be set up that the plain-* e 
tiff withdrew her claim in respect of the moneys received by 
Eao Umrao Singh on her behalf. Despite this compromise and 
decree Indarjit Singh supported by his father Girraj Singh again 
set up the alleged adoption and so deviated from the compro- ‘ 
mise, and thereupon the plaintiff was relegated to her rights as 
they stood at the date of the compromise. It would be obviously 
inequitable if under the circumstances the plaintiff could not. 
maintain her suit. Turfeher, having regard to the terms of the 
decree it may we thin£[ properly be regarded as equivalent to an 
order granting leave to the plaintiff to withdraw from the suit 
:■ with liberty to bring a fresh suit. 

, The next question raised by the learned advocate for the 
' ' ; appellants is that the Suit is barred by limitation. A commis* 

; j . sion was issued by the court for the examination of the accounts 

'' kept by Rao Umrao Singh and a Pleader of the court was appoint- 
' ' ed Oommissioner. , He was directed to submit a report with '' 

^ 'reference W the wmkhams (day-books) of the estate as to : 
•-^4 ^>4; . »^toey was debited to the Kuehesar estate in the 

estate* He found that a sum of,/ 
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vo£F©briiary^ '1883^,:to th© ITtli of May, 1898.' The various items 
so debited are entered as parol debts debited to the Kucbesar 
estate/^ Eao Umrao Singh appears to have withdrawn money 
from time to time from the chest of the Sahanpur estate and 
placed it in the chest of the Kuchesar estate and this he did up 
to the date of his death. There wa^ no adjustment or settlement 
of accounts during all these years between him and the plaintiff. 

Mr, Sundar Lai on behalf of the defendants-appellants con- 
tends that the article of limitation applicable to the case is either 
article 57 or article 62 of Schedule II to the Limitation 
Act, 1877, and that under either of these articles the entire 
claim is barred, the suit not having been brought within three 
years from the date when the money was either lent by the 
plaintiff to Rao Umrao Singh, or received by Rao Umrao Singh 
for her use. Article 89 was also relied on as barring the suit ; ^ 
on the assumption that it can be treated as a suit by a principal : 
against his agent for movable property received by the agent and 
not accounted for. 

On the part of the plaintiff-respondent the contention is that 
article 120 is the article applicable to the case and that the plain- 
tiff had six years from the date of the death of Rao Umrao Singh 
within which to bring the suit | that the right to sue the defen- 
dants only accrued on the death of Rao Umrao Singh. . ^ 

It appears to us that article 57 is not applicable. There is no 
evidence of any loan having been made by the plaintiff to Eao 
Umrao Singh. Eao Umrao Singh as the Manager of the plain- 
tiff^s estate, collected the rents for her and placed the money 
either in the chest of the Sahanpur estate or in that of the 
Kuchesar estate debiting the Kuchesar estate with any sums 
belonging to the Sahanpur estate which were so placed in the chest 
of the Kuchesar estate. There is no evidence that the plaintiff 
ever agreed to lend the money to her father. He simply z^etained ’ 

Article 62 we think has equally no application. The suit is 
not one on the common indehitaki^s count for money received 
by the defendants for the use of the plaintiff,' but is one for 
money which the plaintiff seeks _ to' follow in the handApf tl;© ■ 4 
defendants as owmers of the, Kuchesar estate, ■ 
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placed in tlie coffers 'of the Kiiehesar estate by Eao Umrao Singh 
and the defendants as owners of that estate had the benefit of it. 
It is in the nature of an equitable claim. 

It is not also in our judgment a suit coming within article 
89 inasmuch as the defendants are not and iie^er were the agents 
of the plaintiff. The article which is applicable to the case is 
we think article 120. The ease stands thus :«-Umrao Singh as 
agent or manager for the plaintiff collected the rents and profits 
of the Sahanpur estate which w^ere payable to her. He made 
payments to her from time to time on account and defrayed on 
her behalf the outgoings and expenses of management. He with- 
drew from the Sahanpur chest and transferred to the Kuehesar 
chest whatever sums he I’equired from time to time and treated 
the sums so withdrawn as advances made to the Kuehesar estate 
for which he was liable to account. There was in fact a running 
account between the two estates and this account was never 
adjusted. In circumstances such as these a cause of action would 
not accrue so soon as any particular sum ’was transferred from 
the Sahanpur estate to the Kuehesar, money chest. Eao Umrao 
Singh continued to keep the money so transferrei as agent for 
the plaintiff and as such agent remained under an obligation to 
render an account of his agency when called upon to do so and 
to pay any balance ’^^hich might be found to be due on the taking 
of such account. He was not called upon to account and there 
was no adjustment of the accounts during his lifetime. The 
defendants, his sons and grandsons, on his death became liable 
to pay the balance which from the accounts might be found to be 
due to the plaintiff, under their pious obligation to satisfy Eao 
Umro Singh^s debts, if for no other reason, to the extent of any 
Joint family property in their hands. The cause of action against 
them accrued, we think, on the death of Eao Umrao Singh and 
not before, and article 120 is, we think, applicable and the suit 
having been brought within six years from the date of the death 
of Eao Umrao Singh it is not barred by limitation. Apart from 
their pious obligation to pay their father^s debts the defendants 
as owners of the Kuehesar estate were benefited to the extent 
of the moneys transferred by Eao Umrao Singh, the head of the 
family, 1.0 the chest of that estate from the chest of the Sahanpur 
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estatejj and in this view also they are liable in equity to make 
good out of the Kuchesar estate the amount so appropriated to 
that estate by Eao Omrao Singh out of the rents and profits 
belonging to the plaintiff. 

The case of 8eth Ghand Mai v. Kcdyan Mai (1), lends sup- 
port to this view. In that case the plaintiff sued the defendant 
who was the son of the plaintiff^s deceased agent^ and who was 
in possession of the property of the deceased agent for an 
account of his property for which the agent was accountable and 
he prayed that an account might be taken of the amount recover- 
able by him and a decree might be passed in his favour. It was 
held by Plowden and Burhey, that the plaintiff was 
entitled to have the account taken and a decree passed for any 
sum which might be found to be due by the agent at the time of 
his death. It was held that the suit having been brought within 
three years from the date of the agenPs death was within time 
whether it was governed by article 62 or article 120 of Schedule 
II of the Limitation Act and that article 89 had no application. 
It was not necessary to decide in this case whether article 62 or 
article 120 was applicable. 

The case of Kalee Kishtn Pal Chowdhry v. Srimati Juggat^ 
Tara (2), also supports our view. In that case the representa- 
tives of a gomashm who had for the last four years of his life taken 
the money of his employers in advance for the purposes of his 
business, were sued for the balance of account of such moneys 
after giving credit for the amount of the gomashta^a annual 
salary. It was held that the suit being brought within six years 
from the date of the g:)mashta^8 death, was not barred by the 
provisions of Act XIY of 1869. Both the lower courts in that 
case had held that clause 16, section 1, of Act XIV of 1859, 
which corresponds wdth article 120 of Act XV of 1877, was 
applicable to the suit and that on the date of its institution the 
moneys overdrawn were barred by lapse of time. In appeal 
under section 15 of the Letters Patent this ruKng was reversed. 
In delivering the Judgment of the Court, Peacock, C. J., ob- 
' served t In such a case the cause of action would not accrue 
immediately the money was advanced. There would be an 
{1) (188a) P. K Ho., 96, ■ (2) 11868) 2 B..L, B., 189* ; 
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obligation on the agent to render an account of his agencyj and 
to account for the moneys in questioB, In using the word 
^ account, ’ I use it in its legal sense as not confined merely to 
rendering an account of what he has done with the money, but 
as including the payment of any balance which might be found 
due from him upon taking of the accounts. The agent died 
before he was requested to account for, or to render an account 
of the moneys ; an! then I apprehend a cause of action accrued 
against his representatives, so far as they had assets, to repay to 
the principal any balance which upon the adjustment of the 
accounts might appear due from the agent. It appears to me 
therefore that the j)6riod of six years must be computed not from 
the time when the agent; drew the moneys but from the time of 
his death.^^ 

The case of Qurudas Pyne v. Ram Nami% Sahu (1), also 
lends support to the view which we have above expressed. The 
question raised in that appeal related to the law of limitation 
under Act IX of 1871, the suit being one for the proceeds of the 
sale of timber wrongfully converted by a deceased person against 
whom a decree had been obtained for such wTongfiil conversion, 
such proceeds being in the hands of the defendant who held them 
as agent for the representative of the deceased. It was held that 
neither article 48 of schedule II of the Act in question which 
fixed the limitation of three years for suits for moveable property 
acquired by dishonest misappropriation or conversion nor article 
60 of the same schedule, corresponding to article 62 of Act XV 
of 1877, which fixed a limitation of three years for suits for 
money payable by the defendant to the plaintiff for money re- 
ceived for the plaintiff's use was applicable, but that as a suit 
for which no period of limitation was provided elsewhere, it fell 
within article 118 of the same schedule which corresponds with 
article 120 of the Act of 1877. Sir Babkes Peacock in deliver- 
ing the judgment of the Privy Council observed : There 

was no dishonest misappropriation or conversion. The defen- 
ant sold the timber on account of his brother; he held tha 
proceeds on account of the widow, and there was no dishonest 
misappropriation, although the plaintiffs had a right, on finding 
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the money in his hands, to attach it and make him responsible 
to them.” Later on he observes : “The smt is to enforce an 
equitable claim on the part of the plaintiffs to follow the pro- 
ceeds of their timber" and finding them in the hands of the defen- 
dants to make him responsible for the amount. That does not 
fall either within article 60 or article 48, but comes within article 
118, as “ a suit for which no period of limitation is provided else- 
where in this schedule, and for suits of that nature a period of 
six years is the limitation.” We should also refer, to the 
case of Bindmban Behari v. Jamna Kunwar (1), in which 
it was held that a suit to recover from the son of a deceased 
pleader as representative of his father money which had been 
received by the pleader in his professional capacity on behalf 
of his client was governed as regards limitation by Article 
120 . 

For the foregoing reasons we are of opinion that the plain- 
iflPs suit is not baiTed by limitation. 

One other objection to the decree was this that four sums of 
FpS. 8,804, Fs. 2,000 Fs. 4,0fi0, and Fs. 12,000 were allowed by 
the court below to the plaintiff though these sums were it is said 
not claimed by her in her plaint. We do not think that there 
ia any substance in this objection. The plaintiflF claimed in her 
plaint Fs. 3,52,180-2-5 and a sum of Fs. 2,17,840-4-2 (which 
includes interest) only was decreed to her. The Commissioner 
in his report did not give credit to the plaintiff for these sums, 
no doubt because they were not entered in the account books as 
debited to the Kuchesar estate. Of the items which make up 
the sum of Fs. 8,804, the first appears in the account as having 
been used for indigo business j the second item of Fs. 2,000 as a 
loan to deposit account j the third of Fs. 4,050 as given for the 
purchase of horses, and the fourth Fs. 12,000 “as taken to 
Meerut for the Muhiuddinpur case debited to the Sirkar.” The 
court Beloiv we think rightly allowed these sums finding that 
they were spent upon or applied for the purposes of the Kuchesar 
estate and not for the Sahanpur estate. Full credit was given to 
the defendants for all sums which were applied for the plaintiff 
or her estate in the sum of Fs, 1,18,959-7-1 which jvas deducted 
(i) (I902jl.Ii.B.,!?6An„S6, 
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of 6 per cent, per aimiim from the 21st of July, 1902. The costs 
of this objection will be paid and received by the parties in 
proportion to failure aiicl success. ■' 

Appeal dismissed. 


Bao Gibbaj 
SiKGH 


Bani . ■ 
Eighubib 
Kubwae. 


Before Sir Johfi Slaoile^, Knight ^ Chief Justice ^ and Mr, Justice JBanerji, 
MOT I LAL (Plaihtiff) v, BHAGWAN DAS and othebs (Defendants}.* 
Sale Fur chase money partly <]yaid^ Yendor's lien^Right of eendor's decree* 
holders to Iring the ^rojperty to sale in execution as his judgment debtor^ s 
property, 

ViTliere on a sale part of tlie sale consideration remains unpaid, the vendor 
has a lien on the property sold for the unpaid purchase money. But this does 
not entitle any decree-holder of the vendor to bring the property to sale in 
execution of his decree as property of his judgment-debtor. He may attach the 
unpaid portion of the purchase-money which is due to his judgment-debtor 
and enforce his lien on the property but he cannot cause the property'purchased 
by a third party to be sold for the recovery of the unpaid purchase-money to 
which he, as decree-holder, is not entitled. 

The facts of the case will appear from the judgmeut. 

Babu Benod Behari, for the appellant. 

No one appeared for the respondents. 

Stanley, C. J., and Baheeji, J.— The respondent Bhagwan 
Das obtained a money decree against Shiam Lai, Mulchand, 
Sardar Singh and Paran Ohand and in execution of that decree 
caused a house to be attached. That house had been sold to the 
plaintiflF by the guardian of the minors, judgment-debtors, on 
the 9th of June 1904. The suit out of which this appeal has 
arisen was brought by the purchaser Mod Lai for a declaration 
that the house in question was not liable to sale in execution of 
the decree held by Bhagwan Das against his judgment-debtors. 
The court of first instance found that the sale in favour of the 
plaintiff was a real transaction but that Es. 417 out of the 
consideration remained unpaid and therefore the vendors bad a 
lien on the house for the aforesaid amount of purchase money. 
It made a decree declaring the sale to be genuine but it further 
declared that the decree-holder was entitled to realise Rs. 417, 
the unpaid purchase money by sale of the house. This decree 
has been affirmed by the lower appellate court. The plaintiff 

* Second Appeal No. 1108 of 190T from a decree of 0, Bustomji, Additional 
District Judge of Agra, dated tlie 4tlx of May 190T confirming a decree of Chhaju 
Mai M.A., Subordinate Judge of A^a, dated the 2nd of January lOOd# 





>ateaas that as according to tie finding of the co^ts below the 
lie in Ms favour was a genuine transaction, the house sold 
annot be brought to sale as the property 
lebtors This contention is in our 3u<lgu)ent. well founded. A» 
sve have stated above the sale has been found to ® 

Therefore the ownership of the property has passed o the pirn - 
tiff If a part of the consideration has remained unpaid, a 
found by the courts below, the vendors have a lien on the pro- 
perty sold for the unpaid purchase money, but 
entitle the decree-holder of the vendors to bring 
sale in execution of his decree as the property 
He may attach the unpaid portion of the parchas 
is due to his judgment-debtors and enforce t 
house for the said money but he cannot cause the 
ed by the plaintiff to be sold for the recover} 
purchase money to which he, as decree-holder. 

We think that the courts below were wrong in h< 
decree-holder is entitled to realise the unpaid pu: 
execution of his decree by sale of the property 
tiff has purchased. We accordingly allow the ap 
the plaintiff’s claim but under the circumstance 
as to costSi 
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Before Justioe Bichards and Mr» Justice Alston, 

DAMBEB SIHGIH, (Petitiojiier) v, SRIKBISHN BASS, (Opposite Pabty)** 
^Act (Local Bo, 11) of 1901 {Agra Tenancy Act),, sections 167, 177 — Execution 
of decree •^Apg eal — Bemsion--^j4rudieiion, 

A suit was dismissed by the Bevenue Court as not cognisable by it and the 
District Judge, upon appeal, haying dealt with it under sections 196 and 197 of 
the Tenancy Act, made a decree, execution of which was applied for in the court 
of the Assistant Oolleotor of the first class who rejected the application ; held that 
no application in revision lay against the order of the Assistant Collector 
refusing execution* 


• Civil Bevislon Ko. 65 of 1908, against an order of M. Habibullah, Assist 

CoU©<Jtor of Aligarh; ■* ■ ■ ■ . ^ 
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: Bahbeji^ J,— Tlia suit wMoh has given rise to this appeal was 

brought bj the plaintiff, who is a tenant of the defendants, 
zamindars, for demolition of certain constructions alleged to 
have been made on a public thoroughfare and for the widening 
of that thoroughfare for the passage of carts. The court of first 
instance decreed the claim but the lower appellate court has 
dismissed it. It was found by the court of first instance, and 
it is admitted by the learned Vakil for the appellant, that the 
pathway in question is a public thoroughfare. The alleged 
obstruction to it is therefore a public nuisance. It is a well- 
known rule that a private action cannot be maintained in respect 
of a public nuisance save by a person who suffers particular 
damage beyond what is suffered by him in common with all 
other persons affected by the nuisance (Pollock on Torts, VII 
Edn., p. 395). It is not alleged in this case that the plaintiff 
has suffered any particular damage. On the oontrai-y, it has 
been found by the lower appellate court that there is a way 
across the waste land lying to the south of the defendant’s house 
for the passage of the plaintiff’s carts. So that it cannot be said 
that the plaintiff has sustained any particular damage. This 
being so the plaintiff is not entitled to have the alleged nuisance 
removed. On this ground the plaintiff’s suit must fail and has 
been rightly dismissed. I dismiss the appeal with costs. 

Appeal dismissed. 
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The iaots o£ this case are set forth in the judgment, 
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aunlication hr revision arises are shortly as follow • ^ , 

‘tiffs instituted a suit in the Revenue Court. That ® 

on nion that the suit was not cognizable by it and accordingly dis- 
W the suit. The plaintiff appealed to the Pistnct Judge whc 
s°ems to have been of opinion that the decision of the couxt _o. 
r Llnce was correct and that the suit v.s not a «z 
able by a Revenue Court. However, under the provisions o 
sectioi 196 and 197 of the Agra Tenancy Act he made a _decie 
in favour of the plaintiff. The plaintiff applied to the Assistan 
Odleetor of the first class for execution of the decree. T 

Assistant Collector ref used, the application. The Presen appl 

ration in revision to us is against such refusal. The reason th. 

the annlication is made by way of revision is because no appe. 
lie« ^ketion 177 of the Agra Tenancy Act deals with appea. 
f tV,A TOstrlct Jud<^e. That section certainly does not give a 

“ "I t- 

K “.faring to ...onto o decre.. It *0.1=1 opfat a. .f the 

*„ aa otaieion torn lU. Act, tor it i. hardly oonce.vrtl. tl. 
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arose in the case of Musammat Naraini v. Musammat Par- 
sanni (1) in wliich a Bench of this Court held that a Reyemie 
Court had no power under section 185 of the Tenancy Act to set 
aside the order of an Assistant C^^llector refusing an application 
for execution^ the ground of the decision being that an appeal lay 
to the District Judge, However the decisions above referred to 
may be criticised^, their results at least pro^rided a wuiy out of the 
difficulty which arises by reason of the fact that no appeal is express- 
ly premitted by section 177 of the Tenancy Act, It would certain- 
ly appear that there ought to be some means of testing an order 
of an Assistant Collector of the first class in such an important 
matter. Revision either to the Board of Revenue or to the High 
Court is certainly not a satisfactory remedy. The question 
again came up before this Court in the case of Zohra v. Mangu-* 
lal (2). It was there held by a full Bench of this Court that no 
appeal lay, and the decisions which w'e have mentioned above 
must accordingly be taken to have been overruled. As the result 
of this decision it must now be taken as settled law that no 
appeal lies in a case like the present. The simple question re- 
mains — does an application in revision lie to this Court ? (We 
have not in any way considered the merits of the case.) There 
is an express provision in section 167 of the Act that all suits 
and applications of the nature speciSed in the fourth schedule of 
the Act shall be heard and determined by the Revenue Courts j 
and except in the way of appeal, no other court other than a 
Revenue Court shall take cognizance of any dispute or matter in 
respect of which a suit or application might be brought or made. 
This clearly shows that prima facie revision does not lie to the 
High Court from an order of the Revenue Coart. The remedy 
in the Civil Court is by appeal only, in cases in which an appeal 
is given. The applicant however contends that the decree in the 
present case was a decree of a Civil Court and not of a Ke- 
venue Court. Possibly his remedy was to apply to the District 
Judge for execution of the decree. He did not do so. He ap- 
plied to an Assistant Collector of the first class. Having gone 
to that court and got an order from that court, we must treat 
tke order which is sought to be set aside as the order of a Eevenue 
(1) (1005) 2 A. L. 7, B., 331. . (2) (1903) I. B. B., 28 
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JBefore Mr* JmMce Ahio^^* 

Kina EMMEOB 1?. GANESH/ 

Aei XLV 0/I86O (Indian Penal Code), sections S6I, Z^Z-^Kidmfi^ing— 
Motive — Fmtishmnf. 

Eor a> conviction under section 363 , Indian Penal Code, it was sufficient to 
prove that the minor was taken away from the custody of a lawful guardian 
without his consent. Motive had nothing to say to the offence of kidnapping 
though it might have much to say to the punishment. Consent giv-n by 
the guardian after the commission of the ofience would not cure it, 

Mr. (?. F. Hornsbijy for the appellant as amicus curim. 

Mr. iJ. OfiScating Assistant Government Advo- 

cate for the Crown. 

Alston, J.— This is a jail appeal from a conviction under 
section 866 of the Indian Penal Code. I took time to consider 
this case, because I was not satisfied that the fi.ndings of fact at 
which the learned Sessions Judge arrived were correct. On 
those findings it seemed to me that the appellant, howeverimpro-' 
perly he may have acted, had committed no criminal offence; but 
having listened to the learned Government Advocate, who put 
the case for the Crown before me with great pains, I am con- 
vinced that the appellant did commit an offence, but not one 
under section 866 of the Indian Penal Code, 

I find as a fact that there was no abduction* I believe, 
however, that the appellant took the girl, who was undoubtedly 
a minor, to Ms village without having previously obtained the 
consent of either her father or of her uncle Sunder in whose 
charge she was for the time. I can see nothing that justifies the 
finding of the learned Sessions Judge that Sunder consented to 


1 







thegirFs going ia the first instance. He was not at home when 
the appellant and his wife took the girl away ; he had gone on 
a pilgrimage to Bindhachal. When, on his return from his 
piligrimage, he traced the girl to the appellant’s village, it is 
possible that he did, as is alleged, agree to her staying there for a 
few days longer. This would not, however, cure the offence which 
the appellant had already committed when he took away the girl 
in the first instance without the consent of her lawful guardian, 
which I think Sunder was not. The offence of kidnapping is 
defined in section 361 of the Indian Penal Code and it will be 
observed by any one who reads that definition that motive has 
nothing to say to the offence, though it may of course have much 
to say to the punishment. In Dharonidhar Qhose (1) it was held 
that even a girFs father with no criminal intention in taking 
away his own daughter from her husband, her lawful guardian, 
might be guilty of kidnapping. As I read the section, even if the 
appellant thought that neither the girFs father nor Sunder would, 
had they known of it, have had any objection to his taking the 
girl with him, yet if in fact there was no consent to the going the 
offence would be committed. The case of Jagannadha Eao (2) 
was cited in argument. With the reasoning of Bkksoh, J., as 
to the correct interpretation to be put on section 361 of the 
Indian Penal Code, I entirely agree. Where the temporary 
guardian is proved to Lave been in collusion with the other party, 
as in that case, and the taking away was accomplished in conse« 
quence of such collusion, there could be no such consent of the 
lawful guardian as the section requires. The view taken by the 
English Courts that by the fraud of the temporary guardian the 
right to possession of the child reverted to the natural guardian 
seems to me to be correct. To hold otherwise would be dis- 
astrous to the rights of parents. In the present case I find that 
Sunder did not consent to the taking away. I cannot, however, 
upon the evidence hold that the appellant took the girl away 
with intent that she might be compelled or knowing it to 
be likely ’Uhat she would be compelled to marry. I believe 
that the idea of marriage was an after-thought, the result of 
the visit subsequently j>aid to SitaFs house, a visit not in 
(1) (1889) I. U B* IT Calc*, 298. ^ (2) (1900) 1. L.Br24 Haa., 284 
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contemplation wKen tlie girl was taken away from bunder s 
house. According to the girl, whose evidence I believe on this 
point, she lived with the appellant and his wife for 14 days during 
which period there was no question of getting her married to 
any one. I think that when Sital saw the girl he wished to 
marry her and persuaded the appellant, who was his brother- 
in-law, to allow the marriage to take place. This the appellant 
had no right whatever to consent to. What happened in this 
case after the girl had been taken away from lawful guardian- 
ship illustrates the wisdom of the legislature in excluding motive 
from the definition in section 361. One never can tell what 
wrong may not result from taking a young girl away fiom law* 
ful guardianship. The view which I have taken of the facts 
was the view taken by the police who investigated the case, for 
they sent it up under section 863. The asses-ors convicted, but 
there is nothing to show that they understood the law on the 
subject, their reasons for convicting not having been recorded. 
I accordingly alter the conviction from one under section 866 
to one under section 863 of the Indian Penal Code and reduce 
the sentence to one of eighteen months’ rigorous imprisonment. 
The appeal is otherwise dismissed. 

Appeal dismissed. 
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JSeJ'ofe Mi\ Justice SuMfji <ind Mi*. Justice Tudhall, 

SHIB LAL AND OTHEES (Pdaintipes) V . CHATABBHUJ and othees (Depen- 
dants).* 

Oode of Civil Jprooedwe {Act XIF of 1882], section 5’22,^A/*hitJ*(ition^ 
Imalid reference and award^A^opeal from decree passed in accordance ' 
with such award* 

Wliero there is no valid reference to arbitration and no valid award the 
decree passed in accordance therewith cannot be maintained, and an ax^peal 
lies against stich decree, JBuran v. Kera Bingh (1), referred to. 

The facts of the case are as follows ; — Shiv Lai and Badri 
Das brought a suit for recovery of money against two brothers, 

* Second Appeal Ho. 4:39 1908 from a decree of B. J. Dalai, District Judge 

of Agra, dated the ,31st of March 1908 confirming a decree of Ohhajju Mai, Subor* 
dinate Judge of Agra, dated the 17th of July 1906. 

, '{1909) 6A*L. ’ 
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Ohatarbhaj and Ganga Prasad. The defence of Chatarbhuj was 
that he was not joint with his brother Ganga Prasad and that he 
was not liable for the money. Ganga Prasad pnt in no i ppear- 
anoe. The matter wa,3 referred to arbitration by Chatarbhnj 
and one Bhag Chand who purported^to act for the plaintiff's. The 
arbitrators dismissed the suit. The plaintiffs preferred objections 
under section 521 of the Code of Civil Pi’ocedure, 1882. The 
Court of first instance overruled the objections and on appeal 
to the District Judge, it was held that no appeal lay to him as 
the decree was in' conformity with the award. The plaintiffs 
appealed to the High Court. 

The Hon’ble Pandit Sundar Lai for the appellants contended 
that Badri Das and Ganga Prasad^ were ‘[no parties to the 
reference. The reference being invalid there was no valid award. 
There being no valid award in law, an appeal lay to the District 
Judge. BekariLal v. Ghunni Lal{l), Nazam-vd-din v. Albert 
Puech (2), Shiam Lai v. Misri Kunwar (3), Negi Pwran v. 

Hira Singh (i). 

Mr. B- E- O’Gonor (with him Pandit Mohan Lai Sandal) for 
the respondent. Ganga Prasad put in no appearance and was 
not a contesting party. The reference was not invalid simply by 
reason of Ganga Prasad’s not joining it. Pitam Miol v. Sadiq 

Ali{S). 

Baxeeji and Tuoball, JJ,— This appeal arises out of a 
suit brought by two plaintiffs,’ namely Shib LaJ. and Badri Das, 
to recover money alleged to'_be;due on two hundis. The suit 
was brought against two defendants Chatarbhuj and Ganga 
Prasad. Chatarbhuj defended the suit. An application was 
made to refer the disputes between the parties to arbitration. 
This application was made by Chatarbhuj alone among the 
defendants and not by Ganga Prasad. On behalf of the plaintiffs 
the reference to arbitration was made by one Bhag Chand and a 
pleader appointed by him. It has been found that he had a power 
of attorney from Shib Lai, which authorized him to abide by the 
oath of any person, but it has not been found whether it gave him 
authority to refer any matter to arbitration. It has also been 

m (1907) 1. L. B., 29 Aa.,A57, (3) (1907) I. 426. 

(2) {1907) I. L. B., 29 AU., 584. (4) (1909) 6 A, L, B., 33. 

' ' '■ (6) (1898) L L. B., 24 All. 229, 
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fouad that Bhag Chand had no authority from Badri Das to make 
a reference to arbitration on his behalf. As we have said above 
the case was referred to arbitration on behalf of the plaintiffs by 
Bhag Chand and by a pleadet appointed by Bhag Chand on 
behalf of Badri Das. As Bhag Chand had no authority from Badri 
Das to refer any matter to arbitration the pleader appointed by 
him had no such authority. Therefore there was no valid refer- 
ence to arbitration by Badri Das. Admittedly there was no refer- 
ence at all to arbitration by Ganga Prasad . Therefore it is manifest 
that the reference was not made by all the parties to the suit as 
mentioned in section 606 of Act XIV of 1882. As there was no 
reference to arbitration by Badri Das and by one of the defend- 
ants, the arbitrators appointed under the reference had no power to 
decide the matter in controversy and their award was ultra vires. 
There being no award in law an appeal lay to the court below 
from the decree which was passed by the court of first instance 
in accordance with the award and an appeal lies to this court 
also. The latest case on the point in this Court is that of Mgi 
Fumn V. Eira Singh (1). As there was no valid reference to 
arbitration and no valid award, the decree passed in accordance 
with it cannot be maintained. We accordingly allow the appeal, 
set aside the decrees of the courts below and remand the ease to 
the court of first instance under order 41, rule 23 of the Code of 
Civil Procedure, with directions to reinstate the suit in the file 
of pending cases, under its original number in the register, and 
to dispose of it according to law. Costs here and hitherto will 
abide the event. 

Appeal allowed. 

(1) (1909) 6 A, L, J. R., 333. 
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Before Mi\ JtiHtice liiahards and Mr, Justine Alston^ 
laNG-EJ^IPEBOE HINGU*. 

Crir/iinal Procedure Code (Act No, V of seotiom 133, 137 — Order 

to shotu cause — Accused appearing — Star ling proceedings, 

Wiien a person ordered to show cause under section 133, Criminal Proce- 
dure Code, appears and shows cause, the Magistrate is bound to take evidence 
as in a summons case, i, e, the complainant has to start proceedings by adduc- 
ing evidence and then the party showing cause may produce his own evidence, 
if so advised. When this has been done, but not before, the Magistrate’can 
make the conditional order absolute if he finds sufficient reason for doing so. 
Srinath Moy ©. Ainaddi 3 alder (1) followed. 

This was a reference made by the Sessions Judge of Mirza- 
pur under section 438 of the Criminal Procedure Code. The 
facts of the case appear from the judgment. 

Richaeds and Alston, J.J. — This is a reference from 
the Sessions Judge of Mirzapur suggesting that the order of 
a Magistrate of the first class, purporting to Act under sections 
133, 134 and 137 of the Code of Criminal Procedure, should 
be set aside. The facts are shortly as follows. The Magistrate 
having received information, (which we will assume w'as suffi- 
cient within the meaning of section 133) that a certain public 
way was obstructed by a chahutra constructed by Hingu, made 
a conditional order requiring Hingu to remove the alleged 
obstruction or appear and move to have the order set aside or 
modified. Hingu appeared, and the Magistrate being of opinion 
that the duty lay upon Hingu to show that the conditional order 
was not justified, called upon him to produce evidence. Hingu 
did produce three witnesses. The learned Magistrate considered 
their evidence of no weight, and at once made his conditional 
order absolute. Hingu applied to the Sessions Judge in revision, 
one of the grounds taken being that the learned Magistrate was 
not justified in making absolute the conditional order without 
taking evidence in support of the order issued, as provided by 
section 137 of the Code. It is admitted that the learned Ma- 
gistrate took no evidence except the evidence offered by Hingu. 
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Before Mr, Justice Bmerjiand Mr, Justice Tudhall, 

AJUDHIA. akd ahotheb (Deeeijibajsts) BAM SXJMEB MISIB 
Mindu law--Mita 7 c 8 lara’^J)mgMer^s daughter^ eon-^JBUnm goira Ba^indor^ 
BandThu-^ Alienation 7)y Mindu mdoio^-^JLiegat neeesnty' Burden of ^roof, 

A daughter’s daughter’s son is a Imdliu, and in the absence of any other 
heir he is entitled to succeed to the estate of the last owner, 

A mere recital in a mortgage-deed executed by a Hindu widow with a guali^ 
fed interest as to the existence of necessities is not enough. It is for the creditor 
to show either that there was legal necessity or at least that he was led on 
reasonable grounds to believe that there was necessity for the alienation. 

The facts of this case are as follows : — 

One Sheo Narain died leaving him surviving a widow, 
Sugandhaanda daughter Chaura. The plaintiff, Bam Sume r 

• Secoad Appeal No, 581 of 1908 from a decree of Saiyid Maiiamiaad Ali, 
Distriof Judge of Mireapur, dated the 9th of March 1908, coafirmiag a decree 
of Shah AmJad-ul-lahj. SubordiBate Judge of Mirzapur, dated the 4th of December 
190T. . , ‘ : 

(1) (1897) I. L. B., 24 Gale., 395. 



SiigaB.dha property in 1860 to Hanuman Misir, 
the , grandfather of the defendants. On Sngandha^s death her 
daughter Chaura came into possession of,. tne pronerty m !883. 
Ghaura; also executed a mortgage in favour of .'he defendant 
Ajudhia. Chaura died in 1905. .Ram 'Sumer Misir brought this 
suit as daughter's daughter's son of Sheo Narain for a declaraiuon 
that the mortgages executed by the two females respectively were 
not made for legal necessity and were not binding upon him, and 
for possession of the property. The defence was that theplaintii^ 
was not a legal heir of Sheo Narain and as sin'h was not e'mi.led 
to possession. Both the lower courts^^decreecl the plaintiff’s claim. 
The defendants appealed to the High Court. 

Mr. A. jff. (7. Hamilton^ (for whom Mr. iff. L, Agarwala) 
for the appellants contended that the plaintiff being a daughter’s 
daughter’s son of Sheo Narain, was not under the Hindu law 
his legal heir, and consequently was not entitled to get 
possession of the property mortgaged to the appellants. There 
is no decision in which it has' been held that where two females 
have intervened the descendant of the last has succeeded as 
hhinna gotrci sapinda^ The list of bandhus is no doubt not 
exhaustive, but it stops where it comes to a son of a daughter. 
Bandhm are persons related to the propositus through a female 
born in or belonging to the family of the propositus. Muttusami 
Y. Muttuhumarasami (1). If daughter’s daughter’s son be 
taken as an heir, from the religious point of view he would be 
giving pinda to his mother’s mother’s father. Religious efficacy 
may be taken as a test in determining whether a particular 
person is an heir under the Mitahshara law. If he confers 
religious benefit then he is in the possible class of heirs. The 
role of propinquity comes only to determine the position of a 
particular heir. ■ 

Munshi Govind Prasad, for the respondent, was not called upon. 

Baneejx and TnnBALL, JJ. — This appeal arises out of a 
suit brought by Ram Sumer Misir, respondent, for possession of 
property which once belonged to one Sheo Narain.,'-,; He also 
(I) (1892) I. E. m, 16 M., 28,. 
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aslis for a declaration that two mortgages, one effected by the 
■widow of Sheo Narain, and the other by his daughter, be declared 
ineffectual as agairnt his rights being mortgages without legal 
necessity. He further claims mesne profits. Sheo Narain died 
many years ago and his property came into the possession of 
his widow, Mu'amtnat Snghanda. He had a daughter, Mnsam- 
mat Chaura, and the plaintiff Ram Sumer Misir is the son of 
Musammat Chaura’s daughter. Musammab Sughauda made a 
mortgage in 1800 in favour of Hanuman Misir, the grandfather 
of the defendants appellants. In 1833, after Sughanda’s death, 
Musammat Chaura, who S'loeeeded to the property, executed 
another mortgage in favour of Ajudhia, the defendant. Chaura 
died on tije 20th of April, 1905, and thereupon the suit out of 
which this appeal arises was brought by the plaintiff as mentioned 
above. 

The court of first instance decreed the claim and that decree 
has been affirmed by the lower appellate court. 

It is contended that the plaintiff is not entitled to possession 
of the property of Sheo Narain and that he is nob his legal heir. 
This contention is in our judgment not well founded. As we 
have said above the plaintiff is the son of Sheo Narain’s daughter’s 
daughter. He is clearly a sapinda of Sheo Narain within the 
meaning of the Mitakshara and being a Bhinna gotra sapinda, 
who claims through a female belonging to the family of Sheo 
Narain, namely his daughter Chaura, he is Sheo Narain’s handhu. 
In the absence of any other heir he is entitled to succeed to the 
estate of Sheo Narain. It is urged that he being the son of Sheo 
Narain’s daughter’s daughter, cannot be regarded as a handhu. 
In the Tagore Law Lectures for 1882 the descendant of a 
daughter’s daughter of the same family to which the deceased 
belonged is specifically mentioned as a handhu oi the deceased 
(see page 688) and on page 707 the daughter’s daughter’s sou is 
specified in the list of the man’s own bandhus. Having regard 
to the definition of a handhu as understood in the Mitakshara 
we must hold that the plain.iff, who is the daughter’s daughter’s 
sou -oi Sheo Narain, the last owner, is his handhu and as such 
the heir to his estate, h: 
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It IS next. iir,e:ed that the mortgages made by Sughanda, the 
widow of, Slieo .Narain, and Chaora, his danghter, miis.i. be held 
to have been for legal necessity as necessity for the loans incurred 
by them is specified in the mortgage deeds. As regards the mort- 
gage made by Chaiira, it has been found that there was no neces- 
sity for it and that finding is conclusive. As regards the other 
mortgage, no doiibt certain necessities are mentioned in the 
mortgage deed itself but that is not enough. It was for the 
defendants, who claim under a Hindu widow who had a limited 
interest, to show either that there was legal necessity for the 
mortgage, or at least that the mortgagee was led on reasonable 
grounds to believe that there was necessity for the alienatiou.^^ 
This according to the findings of the court below the defendants 
have failed to do. Therefore the mortgages made by the widow 
of Sheo Narain and by his daughter cannot enure beyond their 
life. Both the ladies being dead the property will now pass to 
the plaintiff and he is entitled to possession. As the defendants 
kept him out of possession he is entitled to mesne profits of which 
he was deprived by the defendants. 

These are the only matters which were pressed before us. 
The other pleas mentioned in the memorandum of appeal were 
abandoned, they being untenable. We dismiss the appeal with 

Appeal dismissed. 


Ajudhia 

th 

Ram Sumbb 
Mi SIR, 


PRIVY COUNCIL. 


PABBATI KUNWAB {Px.untipi') ®. OHANDAEPAL KUNWAE and othees 

(Defendants). 

[On appeal from tlie Court of the Judicial Commissioner of Oudh, at Lucknow]. 

Smdence--~Cmtom, p'oof of--Cmiom exoludhig daughters-^-Wajihuharz-- 
jSmdenoe of custom of suocessiou to v/njoartihle estates whether admissible 
in fToving eustom of stiooession to partible estates^Oudh JSstafss Act 
(I of 1869; , sections 22, 23 — Concii'rent findings as to custom being 
established, effect of-^Declarations by Icanmigo—Ueffies by taluq^dars 
to Government inquiries as to auecession'-*Oudh Land Mevenue Act 
(XVII of 1876J, section l7. 

In a suit by the appellant claiming as daughter of a Hindu. talug.dar whose 
name was entered in lists 1 and 4 prepared under the Oudh Estates- Act (I of 

Lord Atsinson, Lord Ooldiss, Lord G-OREDt. and ^Sir Arthur 

W3QW0H# ^ , '■ 
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1869), an estate the succession to which was therefore regulated, under sec- 
tion 23 of that Act, by the ordinary Hindu law of the Mitahshara School, the 
defendants, male collaterals of the a|)pellant’s father, set up a custom by 'vvhioh 
daughters were excluded from inheritance and both Courts m India found on 
evidence that the custom was proved. 

MeU, by the Judicial Committee, that if and so far as, it was a conclusion 
of fact the concurrent finding was, though not absolutely binding on the com- 
mittee, entitled to the greatest weight. 

Technical objections to declarations made by Kanungos, to entries in the 
wajib-ul-arais by the officer charged by Government with that duty, and to 
ans'wers given to official inquiries made under Government direction as to tne 
rules of succession prevailing in particular families, were considered by their 
Lordships to be material rather to the weight than to the admissibility of the 
particular evidence which was ^rima facie admissible as purporting to be made 
by the proper officer in performance of a special duty, and presumably with due 
regard to the rules laid down for his guidance. 

Though under section 17 of the Oudh Land Eevenue Act (XYII of 1876) 
entries duly made and attested in wajib-ul-araiz are presumably correct 
records of the facts entered, their value as evidence varies according to cir- 
cumstances. Muhammad Imam AU Khan v, Musain Khan (1) followed. 

It was contended that evidence of a custom regulating the succession to im- 
partible estates where the rule of gaddi nashini prevailed was inadmissible 
on a question as to the custom of succession to a partible estate governed hy the 
ordinary Hindu law applicable to estates in list 4 of Act I of 1869, 

Meld [referring to Katama Natchier v. Eajah of Shimgtmga (2), logmdro 
KM-gati Stm'oohundra Maha;gatra v. Kityanand Man Singh (3) ; and Suhra^ 
frianiya Pandya ChoMa Talavaf y/ S i'va Bnlramanya Pillai that there 
was nothing in the mere fact of partibility to make evidence of a family custom 
excluding or postponing daughters to male collaterals in impartible estates 
necessarily inapplicable to partible estates, 

Wajib-ul-araiz, therefore relating to the succession to impartible estates were 
held to have been rightly admitted as evidence of the custom set up in the 
present case, 

Lekhraj Kumoar v. Mdhgal Singh (5) and two unreported cases referred to 
in the judgment of the Judicial Commissioners followed. 

Appeal from a judgment and decree (2ad March 1906) of the 
Court of the Judicial Commissioner of Oudh, which afSrmed a 
judgment and decree (31st March 1904) of the Court of the 
Subordinate Judge of Kheri, dismissing the appellant’s suit. 

The suit was brought to recover possession of certain villages 
to which the appellant alleged she was entitled as daughter and 

(1) (ipj I. L. R.. 26 Oalo., 81 at p. (3) (1890) I. L. B., 18 Calc, 131 at p. 1S4 : 

93 :L,B. 25,I.A.161,atp.l69. L. B., 17 I. A., 128 at p. ISi/ 

(2) (1863) 9 Moore’s I, A., S39. (4) (1894) I. L. B., 17 Mad., 316 at p 325 

(5) (1879) I, L, B., 5 Calc,, 744 : L, E. 7, 1. A, 63, , 
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nest heir of one Eaj Milap Singh; and the question for determi- 
nation on this appeal was whether a custorUj excluding daughters 
which the respondents alleged prevailed in the family to ‘which 
the parties belonged^ had been proved to exist so as to exclude 
her from inheriting. There were concurrent findings by both 
the lower courts in favour of the custom. 

The ancestor of the family was one Eaj Akhairaj, a Songarha 
Chauhaiij bearing the title or ^''surname of Jangra who was 
said to have come from Jalaur in Marwar, and settled in Oudhin 
the time of Aurangzeb^ who reigned from 1668 to 1707. The 
following extract from the pedigree shows the relative positions of 
the parties to the suit i” 


Barbati 

Ktjswab 

Chardakpal 
Eunwar. ' 


Eaj Partab Singh 


Baj Dalao Singh< 


Eaj Umrao Baj lit Baj Bup Singh Baryao Singh. Bhupal Zalim Singh. Kes 
Singh. Singh. (childless), 1 ’ Singh j Sirij 

1 Baj Narpat Singh, (childless). Eaj Ahlad 

Baj Dhaunkal | Singh, 

Singh. Maharaj Singh, (childless). 

I (ohildless.) . ■. ' ■ ■ ' 

Banjit Singh. 

Lalji aliai Lalta 
Singh. 


Guman Singh (childless). Sadho Singh. Sardar Singh, 

Eaj Gobardlan Singh, daughter. 
(Defendant Ho. 4). 


Baj Mangal 
Singh 

(Defendant Ho. 8.) 


Raj Baghubar Singh 
(Defendant Ho, 2.) 


Baj Debi Singh* 
(Defendant Ho. 1). 

* Since dead and 
represented by hia 
widow Chandarpal Ennwar. 


(childless), 


Diliipat Singh, 
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a taluq called Bhira^ in the district of Kheri in Oiidh, and was 
succeeded by his widow, with whom the first summary settle- 
ment w^as made on the annexation of Oudh in 1856. After 
the mutiny in 1857, the taluqa Bhira was confiscated, and later 
was granted by the British Government in equal shares to four 
persons, namely, Raj Ganga Singh junior, Raj Sadho Singh, Raj 
Baryar Singh, and Raj Ahlad Singh who also had separate talnqas 
of their own of which they were in possession at the time of the 
grant; and the names of the four grantees were entered in Lists I 
and IV prepared under the provisions of Act I of i 869, the 
efiect of which was that the succession to the estate was governed 
by the ordinary Hindu law of the Mitakshara school. Raj Ganga 
Singh junior died in 1867 and was succeeded oy his widow on 
whose death Raj Milap Singh succeeded to Ganga Singh’s estate. 

In 1878 the Bhira taluqa was partitioned, and the villages 
held separately together with the portion of the Bhira taluq al- 
lotted to Raj Milap Singh were formed into the Majhgain 
Shahpur taluqa, the estate now in dispute. Raj Milap Singh 
died in 1882 leaving a widow Rani Dhan Kunw^ar and two 
daughters Pern Kunw^ar now deceased, and Parbati Kunwar the 
appellant. 

Rani Dhan Kunwar died on 16th August 1891, and Dillipat 
Singh took possession of the estate. Disputes then arose and 
proceedings in the Revenue Court were taken for 'mutation of 
names, Raj Gumaii Singh, Raj Gobardhan Singh, Eaj Dillipat 
Singh, and Eaj Eagluibar Singh being parties. Whilst these 
proceedings w^ere pending Raj Dillipat Singh died without issue 
and mutation of names in respect of the taluqa of Eaj Milap 
Singh w^as eventually made by the Revenue Court in favour of 
Rani Eaj Kunw^ar the widow of Dillipat Singh. She died on 28th 
January 1899 and on 17th April following mutation of names 
was made in favour of Eaj Debi Singh,, Raj Eaghubar Singh, and 
Eaj Mangal Singh in respect of both the taliiqas, namely, that 
left by Eaj Milap Singh which had devolved on Dillipat Singh, 
and^Dillipat Singh’s own taluqa. 

The Eevenue authorities refusing to recognize her claim Par- 
bati Kunwar, on 4th June 1900 instituted the present suit to 
possession from; Ra| D Singh, Eaj Eaghubar .Singh, 
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'Saj 'llaQgal^ ;S^ Siagh^ of tlie estate of 

Milap Singh^ claiming the property on the allegation that the 
succession opened on the death of her mother Rani Dhan Kunwar 
in August 1891. Gobardhaa Singh was made a defendant be- 
cause he had obtained possession of portion of the estate on the 
compromise of a suit he had brought in respect of it against the 
other three defendants. 

The only defence material to this report was that as to the 
exclusion of the plaintifiF from inheritance contained in the 14th 
paragraph of the written statement, that among all the Thakur 
zamindars of Oudh Province it is a common custom that daughters 
do not get inheritance, and especially among the Jangra Chauhans, 
and other tribes of Chauhan Rajputs, and in the family of the 
defendants and father of the plaintiff this ancient custom obtains 
from time immemorial/^ And the only material issue on these 
pleadings was the Srd Is the plaintiff excluded by virtue of the 
custom from inheriting the property in dispute as alleged in para- 
graph 14 of the defendant's written statement?’^ 

On that issue the Subordinate Judge held that the plaintiff was 
excluded from inheritance by the custom. 

He dealt with the documentary evidence mainly under the 
heads (1) Declarations : and (2) wajib-ul-araiz and rawaj-i-ams; 
and the oral evidence under (1) instances of alleged custom | 
and (2) opinions, and said:— 

“ To l)egin with the first branch of documentary evidence, viss,, declara- 
tions, I think they are very valuable piece of evidence and no exception was 
taken as to their admissibility in evidence. The question as to whether they 
are proved or not, shall foe dealt with along with each declaration. With 
regard to the history of these declarations, I must observe that in obedience to 
the Chief Commissioner’s Circular No. dated 11th October 1869 calling 
for a list of the talukas in which the rule of primogeniture prevailed, enquiries 
were made by the District Officers from all the talukdars about the rule of 
succession in their families. In the District Kheri a file of these enquiries was 
prepared in the Deputy Commissioner’s office and copies of several papers out 
. of that file have been put in evidence. A copy of the letter (Dx. A4) that was 
addressed to BaJ Ganga Bingh, Sadho Singh, Baryar Singh and Ahlad Singh by 
the Deputy Commissioner of Kheri is put in. It is dated 14th December 1869 
and the original of it exists in the said file and was proved by the testimony 
of Mr. Haldane (Defendants’ witness Ho, 10) and Sheo Sahai who was examin- 
ad on Commission. I would further presume it genuine under section 90 of 
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« A ioiat teply to tLe aToove enquii-y was sutaittod by all the £oot persons 

ts If is dated 20th Decemherl859. The onginal of Ex. A6 is proved 

^ Mr. Haldane, Maihu Lai and Sheo Dayal. I wonld also 

imder section SO, Act I of 1872. Itis relevant nndor seo.ion 32, olanso (4) of 
tbat Act The reply recognises the danghter’s right of mheruanoc m ah^nco 
In the petition of Ea^ Ganga Smgh (Ex. A1 

dated 4th October 1860, the same rule of succession is given 

or-sinal is proved by Maikn Lai, Sheo Dayal and Sheo Sahai. , , , „ . 

enTYipd senmne under section 90 of Act I of 18/2, , , . , 

« In the course of enquiries the kanungos were aEo asked about to toe 

of succession to an estate. Dour kanungos made a ]omt report (Ex. ASO). It 

LTnTappearfromtoreporttowhat estate it applies; but apparently it 

applies tolu the estates in to Kheri district and thus also to the estate in 
sS One of to four kanungos named Madho Bam is alive and he P’^o^es to 
report to my entire satisfaction. It is alsoprovedhyBehariSaran, Mr.Hal- 

SeandStoSahahandmusthepresumedgenuine. This report also reeog- 

■ toes he exclusion of daughters by all to collaterals of to 

After referring to the case of QaneshDom.Moheshur 8ingh 

(1) as authority that the evidence of a kanungo was entitled to 

great credit, the Siibordinale Judge said 

<■ With regard to this declaration, one variation is pointed by to learned 
Counsel for to plaintiff. It is with regard to the widow’s right ^ of suooession. 
There is no doubt that to Bxs. A1 to Ao omit the name of a widow, but tore 

can he no doubt tot to omission was simply acoidental and not intotional. 

Ganga Singh who is to author of Ex. Al, in his subsequent petition (Ex. A9), 

. assigned to his widow a position amongst heirs and a similar t^ng was dons 
by Ahlad Singh (Ex. A7), who is one of to persons whose declarations are 
contained in A5. Thus out of .four persons, authors of Ex. A6, two, viz.. 
Ganga Sn-rigb and Ahlad Singh, subsequently acknowledged to widows as 
legal heirs. The other two, I mean, Baryar Singh and Sadho Singh had sons 
and so tore was no occasion for tom to rectify to omission (Exs. AlO and 
All), The Exs. A7, A9, AlO and All are all proved by to testimony of Sheo 

Dayal.” , . . , , 

With regard to the wajib-ul-araiz, and rewaj-i-ams (whicli 

were documents “ prepared in place of wajib-ul-araiz in certain 
districts of Oudh” the Subordinate Judge, after disposing of 

some objections as to their mode of preparation, and observing 
that one'ofthem from Sujanpur (Ex. 48) was produced by the 

■ - . .mine''. ,1 ofnttVI OAf. Tt f’l fiaiO*-*. 
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“I accordingly hold that an entry in a wajib-nl-arz shall under the 
contrary be proved to be presumed to be a correct record, but that as held by their 
Lordships of the Privy Council in Miihamma^ Imam AU Khan v, Susain 
Khan (1), its weight may be very slight, or may be considerable according to 
circumstances.” 

As to the insraace of tlie exclusion of Sarclar Singh’s daugh- 
ter the Subordinate Judge said It has been most satisfactorily 
proved and there is not the least counter-evidence to rebut itJ’ 
As regards opinions he held that in matters o£ pedigree and 
custom hearsay evidence and opinions were admissible referring 
to OarvAXidhwaja Prasad y. ^uperundliwaja Prasad (2) and 
Nitr Pal Singh v. Jai l al Singh (3) and as to all the evidence 
as to ^ ^family custom ” he said 

“ I accordingly hold that the family custom with regard to the exclusion of 
the plaintiff by the defendants is fully established, and that the proof in sup- 
port of the custom is not opposed by any oounterproof whatsoever.” 

The Subordinate Judge then dealt with the evidence in its 
bearing on tribal custom’b ruling that the word tribe ” cover- 
ed all the subdivisions of Chaiihans^ and decided that the words 
tribal custom would indicate a custom that applied to all those 
sub -divisions; and finally came to the following conclasion : — 

“ I think each branch of the evidence adduced by the defendants is suffi- 
cient to establish the custom in question. The accumulative weight of all the 
evidence leaves no doubt in my mind that the custom in question has been most 
satisfactorily proved in this case. I, therefore, hold that it has been proved 
satisfactorily that there is a custom amongst the Ohauhan tribe of Oudh that 
a daughter is excluded by the collaterals of the deceased from inheritance.” 

The suit w^as consequently dismissed. 

^ (3n appeal the Court of the Judicial Commissioner of Oudh 
(Mr. E. ChamieR; first Additional Judicial Commissioner, and 
Mr. W. E. WELLS; second Additional Judicial Commissioner) 
before discussing the evidence dealt with some questions of law 
and among others v/ith the admissibility of the wajib-ul-araiz in 

evidence ; and as to this they said — 

« Next it was argued by Mr. Lincahi that the tmjib*uParze» produced in 
this case are not shown to have been properly prepared. ; That they are not the 
records of official inquiries into the o^istoms in force in the villages to which 
they relate, but are merely records of the statements of more or less interested 
persons and are therefore not admissible under section 35 of the Evidence Act* * 

(1) (1898) I. L. B., 26 Oalo., 81 at p. 92 : (9) (1900) 1 L. B^, 23 i^'87 at|. 62 ; 

' ^ L. R 28, 1. A., 101 at p. 109. ?* 

(3) (1896) IrL. B.) 49 AIL; 1 at p. 15 : L. 1. 157* 
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!3?here is no 
not prepared in i 
Oircular of 1863, 

constantly coming before tne uourt i 
not tlie result of any official enquiry, 
is well known that the preparation oi 
subordinate. Our opinion is that : 
generally more valuable as a reoor 
aoeuaintea with the custom than as an oflioiai reeoru o. 

relied on the present ease were djy 
officials besides being signed by zamindars of the village 
and under the decision of their Lordships in ieMwy h 
m we must hold that they are admissible iu evidence 

Evidence Act unless and until they are shown to I 
Vma» Tarthai v. Ganiharp Singh (2) and other h 
invited us to hold that the decision in ZeMraJ Kmwm 
based upon a misapprehension of the oireumstanoe 
nl-ane* were prepared but that ruling has been_ aotec 
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torO sCruwmiiae uuio oviw.wAJ.vw i. 

« Following the course adopted by tbe Subordinate Judge wo turn ^st to 
the written declarations. Ex. A5 is the joint reply of Ganga Singh, Baryar 
Singh, Sadho Singh and Ahlad Singh. The purport of this document has 
already been stated and it is sufficient to say here that according to it a daugh- 
ter is excluded by sons and by any male collateral however remote. Ex, A1 

vrhioh is the separate reply of Ganga Singh is to the same oSeot as regards 

daughter. In Ex. A23 which gives the custom of succession to the Dhaurahra 
Saj formerly held by another branch of the family no definite place is given to 
a daughter but it is said that she may take if there is no oue left in the family. 
Ex. A80 which is the reply of four kanungos allows the daughters to succeed 
after the male collaterals. Ex. A20 which relates to the Isanagar Maj held by 
another branch of the family does not enter into particulars hut assorts the 
existence of a eustom of gaiii-nasUni, Exs. A31 and A32 have been referred 
to but they are mere oompUations from original replies of Talukdars as appears 
from Exs. A883 and A834 and therefore they are not admissible except to prove 
that the oii^al replies are not recent oonooctions. 

,, . (1) (1879) LL. R, S CaJo., 744 ; (2) (1887) I. L. Bj, 15 Oak, 20 J 

- L. B. 7. 1. A. 63. L. a 14 4 A. 127. 
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** The first objection taken to Exs. Al, A5, A23 and A30 was that they 
do not set out any uniform custom ; for, whereas Al and A5 do not provide a 
place for a widow, A23 brings her in after brothers and cousins, A30 brings 
her in after sons but before brothers. The Subordinate Judge thought that 
the omission to provide a place for the widow in Al and A5 was due to a 
mistake and he referred to another reply by Ganga Singh (A9) and a reply by 
Ahlad Singh {A7) both of which give the widow a place after the sons, but this 
is scarcely an answer to the objection for A7 and A9 like AlO and All are 
testamentary documents and do not purport to set out any custom of suc- 
cession* Moreover A23 can be reconciled with A30. There is certainly some 
conflict between these documents as regards the right of widows to succeed but 
all agree in placing daughters after the male collaterals. 

Page 1239. Another objection to Ex. Al, A5, A23 and A30 was that they re- 
late to the succession io ^ raj ox gaddi while it has been expressly admitted that 
the succession to the estate of Milap Singh is not governed by such a rule, a fact 
which cannot be contested seeing that his name is entered not in list II but in 
list lY, prepared under section 8 of Act I of 1869. Babu Sri Ham at first contended 
that Ex. Al, and Ao give the rule of succession in force in the branch to which 
Ganga Singh, Baryar Singh, Sadho Singh and Ahlad Singh belonged but he 
abandoned this contention when it was pointed out that if that were so the 
alleged exclusion of Sardar Singh’s daughter by her undo Sadho Singh could not 
be regarded as a true instance of the custom now set up which is independent of 
the rule gaddi msUni, There can be no doubt, indeed it is common ground, 
that the succession to the three Talukas held by difierent members of the family, 
i,e,i Bhira, Dhaurahra and Isanagar was governed by the rule of gaddi natlini and 
therefore it is clear that Ex. Al and A5 relate to succession to the Bhira gaddL 

Mr. Lincoln contended that inasmnoh as a rule of the gaddi-nashini no 
longer prevailed Ex, Al, A5, A23 and A30 were altogether irrelevent. Babu Bri 
Ham on the other hand urged that these documents were relevant as rendering 
it probable that a daughter was excluded from succession in cadet branches also, 
and that the only difference between the rule of succession to the gaddi and the 
rule of succession in the cadet branches of the family was that the gaddi went to 
a single heir whereas the property of the cadets could be inherited by several 
heirs. He referred us to the Surajpur case, Lehhraj Kumcar v. Mah^al Singh, 
(1) the Sidhaur case, Dan Bahadt^r v, Mahesh Bahhsh (2) and the Katyari case, 
Sanwal Singh v. Satniiga Kunwar (3), In the Surajpur case the question was 
whether a daughter was by custom excluded from inheriting her father’s estate. 
Her father’s name was entered in list II prepared under section 8 of Act I of 
1869 and his estate must therefore be taken to have been one which ordinarily 
devolved upon a single heir. Nevertheless tmjih-td-arzes relating to estates 
which did not devolve upon a single heir were admitted in evidence and mainly 
upon the strength of those toajih-ul~arzes it was held that the custom set up hy 
the defendant was proved. The Sidhour case was the converse of the Surajpur 

{il (1879) I, L. B., 5 Calc,, 744 ; ■ (2) Unreported. 

L. B. 7, 1. A. 63. 

(3) Unreported ; see the case on appeal, (1905) I. Ii. B,, ,28 All., 215 f: 

B. 00, I* A, 50, , ' ' _ 
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case, the question being Avbetlier 'daugliters and daugliters’ sons were excluded 
- from inheriting an ordinary zamindaH in the clan to which the parties in the 
Surajpur case belonged, but the exclusion oi the daughter in the Surajpur case 
and the wajib-uVarz of Surajpur were held to be relevant to the issue. In the 
Katyari case the question was whether a daughter’s son was excluded. The 
property in suit was a Taluka entered in list II prepared under Act I of 1869 
and therefore ordinarily devolved upon a single heir. Wajil-ul-arzes relating to 
13 villages which set out that the daughter’s son was excluded were admitted 
in evidence although those villages were not subject to the rule of succession to 
a single heir, These three cases justify us in holding that Exs, Al, A5, A23 and 
A30 are admissible in proof of the custom set up by the defendants although 
they relate to estates which devolved upon a single heir (end of page 1239). 

We now come to the oral evidence. The defendants say that Sardar Smgli’s 
daughter was excluded by her uncle Sadho Singh by reason of the custom. Six 
, , witnesses were called to prove this. The first was Fateh Singh, son of the daugh- 
ter said to have been excluded. He is a young man and can have no personal 
knowledge as to whether Sardar Singh who died in or about 1854: A. D. was 
separate from or joint with his brother Sadho Singh and it cannot be assumed 
that the two brothers were separate. The witness says that he heard from his 
mother that Sadho and Guman had said that she did not get Sardar Singh’s 
property because daughters do not inherit their father’s property. 

This statement may be admissible under the ruling of their Lordships of 
the Privy Council in the Umargarh case, Mtr Fal Singh v. Jai Pal Singh (1). 
The second witness langi Singh was not allowed to answer the question whether 
Sardar and Sadho were joint or separate in estate. The 3rd witness Sheo Dayal 
an old servant of the Bhira estate is certainly likely to have known the facts to 
which he deposed. If his evidence is true it proves that Sardar and Sadho were 
separate and that the daughter of the former was excluded by the latter. Mr. 
Lincoln suggested that he was in the pay of Gohardhan Singh but the latter is 
the last person who would help the other defendants. The witness is no doubt 
out of employment but if his evidence is not true why did not the plaintiff con- 
tradict it ? She had ample opportunities of doing so. The evidence of the 
fourth witness Balbhaddar Singh is, as the Subordinate J udge has remarked, of 
very little value. He heard the facts related by him from persons who may or 
may not have had means of knowledge. The fifth witness Baghubar Singh is 
one of the' defendants ; his evidence may be passed over. The sixth witness is 
Eatan Kunwar an old lady aged 83. She certainly had means of knowing the 
facts being related to Sardar Singh’s family in two diherent ways. Her hus- 
band’s name Bishun Singh appears in the genealogical tree, plaintiffs No. 1. 
She says that Sardar Singh was separate from his brother Sadho Singh and that 
: his daughter was excluded by Sadho Singh by reason of the custom. The evi- 
■ dence of this -witness may be confused in places but it certainly called for 
contradiction., and contradiction was not forthcoming. Even the plaintiff and 
" ' her father, do mqt^opntradict it. We think that this Mstanoo must bo hold 
; to have been established, - , , 

. I ’ r/ it} t at p. 15 ; Lr B. *23# I. A* U1 at p, 157* ' ' , 
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We pass on to the opinions which have been given and which are admit- 
tedly relevant. 'The defendants examined ten witnesses. The first was Madho 
Earn an ex-kaniingo, one of the persons who signed Ex. A30. It was his business 
to know the custom of tho leading clans in his Pargana. He affirms the existence 
of the custom in positive language. The second witness Eateh Singh says that 
ho heard of the custom from Ins mother who was herself excluded from inheri- 
tance and certainly was likely to know the custom in her father’s family. Tho 
third witness Jangi Singh is a Kachwah Thakur. His evidence is worth noth- 
ing. Tho evidence of the 4th, 5th, and 6th witnesses was put aside by the 
Court below and we were not referred to it. The seventh witness Eaghuraj 
Singh the Taluqdar of Isanagar, speaks positively to the existence of the custom. 
Eataii j^Kunwar the old lady of S3 is eQ^ually positive. The only witness 
called to contradict the evidence of these witnesses was Batan Singh, and 
we think the Subordinate Judge has given good reasons for discrediting his 
testimony. 

“ It appears that, with the exception of Sardar Singh, no one in the family 
has died leaving daughters or: a daughter but no son at least during the last 260 
years, and Mr. Lincoln contends that, under these circumstances, the custom, 
if it ever existed, must be taken to have fallen into desuetude. But the occur- 
rence of instances is not necessary to keep a custom alive, and it seems to us 
that the fact that no instance, or only one instance, has occurred within the last 
250 years in which a daughter was excluded from inheritance, makes the 
entries in the wajib-ul-arzes most important. They show how definite the 
tradition was. The impression left on our minds by the evidence is that there is 
a firm conviction among Jangra Ohauhans, founded upon well-known tradition, 
that daughters do not inherit in the presence of collaterals however remote. 

* * * One of the strongest points in favour of the defendants is that ’the 

plaintifi has been able to produce no witness except Eafcan Singh, and no docu- 
mentary evidence except the wajib-ul-arz of Sujanpur, to meet the mass of 
evidence adduced by the defendants. Batan Singh has been discredited, and the 
wajib-ul-arzes of Sujunpur does not help the plaintifi. If the alleged custom 
is not in force the plaintifi, who is not without resources, would have been able 
to produce some evidence to rebut the defendants’ evidence. . Upon the question 
whether the requisites of a valid custom have been established, the Subordinate 
Judge has pointed out that if the declarations and wajib-ul-arzes are accepted, 
there is ample evidence that tho custom is ancient and definite, and that it has 
been continuous. We agree with him. Tho reasonableness of tho custom ha$ , .. 

:;;:nit'been;, disputed,’:’'; '■ : ; , , , ■ ■: 

In our opinion it has been satisfactorily proved that among Jangra, 
Songarha Chaulians, daughters are excluded by brothers and male collaterals • ; 
however remote. This is sufficient for the disposal of the appeal but in the ' 
Yiew of the possibility that the case will be carried further we think it desirable 
to express our opinion upon the evidence from Jhalaur and also upon parts of . 

the evidence relating to other sub-divisions of Ohauhans.” ^ . j., 

The result of the opinion of the Judicial Commiskonera 
the Ohauhan evidence wae enmmed np thus; ^ ; 
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PliG tesuit of this esamiEatioii of tho ovidonco regSirding Ohaiihaiiis Miu$ 
may he thus stated. The defendants produced 42 waJU-ul-arzes and two ex- 
tracts from rewaj^i-ums all of which either expressly or impliedly lay down that 
a daughter does not inherit her father’s estate in the presence of any collateral 
however remote. Other retuaj'-i-ams were produced hut were irrelvant; 84 wit- 
nesses were called who either expressly affirmed the existence of the custom or 
stated that they had heard from their ancestors that there was such a custom. 
Satisfactory proof was given of 26 instances in which the daughter was ex- 
cluded from inheritance by reason of the custom. The plaintiff on the other 
hand produced several Iwajih^uharzes of which one only allows a daughter to 
inherit and that was probably the concoction of an interested person. She 
attempted to prove 15 instances in which a daughter inherited to the exclusion 
of collaterals. Hine failed for want of proof, three are doubtful ; in one the 
, daughter and the collaterals compromised and divided the property ; and only 
two were proved in which the daughter succeeded. In both of these very little 
evidence was given in proof of the custom ; the present record shows what might 
have been given. One of the instances occurred in Mainpuri, not in Oudh. We 
do not hesitate to hold that custom set up by the defendants is proved to 
obtain in his sub-division^of the Chauhan tribe. 

The Jbalaur evidence the Court did not rely upon; nor that 
regarding other sub-divisions of Ohauhans, namely Bachgotis^ 
Eajkumars; andEajwars being of opinion that there was a degree 
of uncertainty in the evidence on that part of the case which 
was not found in that relating to the Chauhan hlias. In regard 
to ^ the sub-divisions of Kinchis Haras and Bhadwarias they 
held the evidence was insufficient to show that a custom to 
exclude daughters obtained among all such sub-divisions in Oudh^ 
and concluded * 

In accordance with our finding that the custom set up by the defendants 
has been proved to obtain among Songarha Ohauhans, i, <?., in the family of 
Milap Singh, we dismiss this appeal with costs/’ 

On this appeal, 

Be Gruyther, K. G. and 8. A. Kyffin for the appellant 
contended that there was not sufficient legal proof of the alleged 
custom, because both Courts in India had based their decisions on 
matters which were either irrelevant or inadmissible in evidence 
under the provisions of the Evidence Act (I of 1872). The 
names of the teluqdars having been entered in list IV of the lists 
prepared under the Oudh Estates Act (I of 1869) the succes- 
sion was governed by section 23 of that Act, that is, by the 
“ordinary law” to which the parties were subject, which was 
: thf ordinary Hindu law of^the Mitakshara school, subject to 
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proof of any special custom : so that the appellant was the 1909 
next heir auless the alleged custom was proved. Reference " ?' 

was made to Sykes’ Compencliim 'Of Taliiqdari Law in Oiidisj Kustwab 
pages 233j 343, 386, 405 and 407 : Act I of 1869, sections CHASTDARPia:, 
3, ;1'G, 22vand 23 j and .&rif /Ti'Cfor v, Janki Kimimr 


: As, to .'the /^ declarations ”.tO' which great. weight w^as'' attached 

;;:;aS'/tStatein^ of members' of .the family so pporting .the-ciistoin 
:..;iiow-.iii dispute,, on 14th 'December, 1859,. a letter was 'addresse.l 
by the tehsildar to Ganga Singh and his co-sharers asking who ■ 
would be the gaddi-^iashin uhev theiuselves; In , their : reply, 
dated 20th December 1859 they stated w ciis'tom of 'sucGession 
which did not exclude daughters ■ from inheriting ' but postponed 
""them to male collaterals in "the line of suocession..' ' On-Slst..^ 

, 'Debruary.v ' 186.0, Ganga: ^ .Singh,, Sad bo Singh and Baryar Singh 
,' wrote. letters to^ the Deputy .Commissioner naming .the nexk':; heir 
to their estates, and on 24th February 1860 Ahlad Singh wrote 
a similar letter : these documents have been treated by the 
courts below as good evidence of the alleged custom ; but they 
had no reference, it was submitted, to that custom, but dealt 
with the succession to an impartible raj or estate, w^Mch would 
be regulated by section 22 of Act I of 1869, and they came into 
existence in consequence of two circulars issued by the Chief 
Commissioner of Oudh, dated respectively 11th October 1859 
and 13th January 1860, Sykes^ Taluqdari Law pages 389, 391 
was referred to ; moreover they did not all state a uniform custom 
of succession and they were not admissible in evidence under 
'b:pc|ibn.':::32,\nlauBe^^:pJ''of Act'.''::I:uf"lf72 

Eegarding the wajib-ul-araiz produced they had been treated 
as valuable evidence of the alleged custom; but the courts below' 
had paid no regard to the circumstances under which they were , 
prepared, to the fact that they related to land held on a' 'differ® 

'' ent tenure from that of the property in suit, and to the variation - 
, in the customs they recorded. Many of them' were not records , , 
of official inquiries into the village customs, but of statement of 
interested persons, and were not prepared in accordance ''with'.'’ 
Eegulation VII of 1822, or the^Oiidh Settlement Circular' 20 of,,! 



1868* Reference was made to Bha% ]yar%ndaT Mahcicmf mugn 

V. Achal Bam (1); Lelraj Kunwar v. Malipal Si'ngh (2); Aofc 
I of 1869, section 22, clause (11) ; Lali v Muvli Dlw (o) ; 
“ Directions to Revenue Officers” (1858) page 76, section 107, 
and page 139, rule XXIII ; Report of Chief Commissioner of 
Ouclh on administration of the Province, and minute thereon of 
Governor General of India, 22nd April 1869, Papers relating 
to Oudh ” 1869—1865 ; and Uman Parshad v. Gandharp Singh 
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As to the one instance in the family of a daughter being 
excluded by one of her uncles^ the evidence? where not obviously 
false had been wrongly received, not being, it was suomitted, 
admissible under section 32 of the Evidence Ac?, under section 
104 of which Act the burden of proof lay on the person wishing 
to give the evidence; most of it besides was hearsay and inacl- 
missiblOd Reference was made to Shcifiq-^'i^i-nisa v. Shdha'^i 
Ali Khan (5) ; and Bingh v. Jageshar Bakhsh Singh (6). 

As to admissibility in evidence of opinions and tradition Get- 
rurdhwaja Prasad v. Superundhwaja Prasad (7) ; Bahimat- 
bai V, Hirbai (8) ; and Evidence Act (I of 1872), sections 48, 49 
were referred to. 

As to proof of custom, reference was made to Bamalahshmi 
Ammal v. Samnatha Pershad Bethurayer (9), and Eitrpur- 
shad V. SheoBayal (10). The custom set up excluding daugh^ 
ters could not be proved by showing that for a long series of 
years the succession of daughters has always been postponed in 
favour of others preferable in the line of succession ; it did not 
prove a custom to exclude them. Since the passing of Act I 
1869 the estate had become partible and daughters could now 
succeed. 

Sir B. Finlay^ K. (7., G. E. A. Boss^ and Eenworthy Brown 
for the respondents contended that the lower courts haying 

(1) (1893) L L. B., 20 Gale., 649 : (6) ri902) I. L, B., 25 AH., 143 (154) : 

L. B. 20, 1. A., 77. ‘L. B. SO I. A., 27 (34). 

(2) (1879) L L. B., 5 Oalo., 744 (752) : (7) (1900) 1. L. B., 23 AH., 37 (5i, 52) | 

L. B. 7, 1. A. 63 (65). L. B. 27, L A., 288 (251). 

(3) (1906) 1. 1». B., 28 All., 488 : (8) (1877) I L. B., 3 Bom., 34. 

. L.B 33,I.A.97. 

(4) (1887) I. L-. B., 15 Calc., 20 (28) : (9) (1872) 14 Moore’s 1. A, 570 (585), 

. L. B. 14, 1. A. 127 (13,4). 

(5) (1904) 1. L, B., 26 All., 581 (585, (10) (1876) L. B, 3. 1. A., 259 (285); 

580) : Ii. B. 31, t ii J17 (218)v , , 
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concarreutly found, on the evidence, that; the custom set up 
prevailed in the family to which the parties belonged, there 
were concurrent decisions on fact which ought not to be dis- 
turbed. Simwal Singh v. Satrupa Kunwar (I), and Sheo 
Singh v. Baghubans Kunwar (2) were cited. 

As to the proof of the alleged custom the evidence shows that 
for nearly 300 years daughters have not inherited in the family; 
It is said they have been postponed in favour of male collaterals, 
and that a custom of exclusion was not proved thereby ; but the 
custom set up in paragraph 14 of the defendants writtL state- 
ment was that « the daughters do not get inheritance,’' and the 
uniformity of the evidence of the custom whether it is called 
postponement, or exclusion, of the daugiiters was overwhelmino'. 

Besides no such point was ever suggested in the Courts below 

and this court should not allow it to be raised now for the first 
time. 


The fact that the estate was partible had no bearing on the ques- 
tion whetner a daughter could tahe it or not the fact of partibi- 
lity or impartability made no difference, the rules for determiu- 
ing the succession being the same in partible as in impartible 
estates : J ogmdra BhupaH Surroclmndra Mahapatra v, Kitya- 
na/nd Man Singh {Z) ; MuUiovaduganadha Temr y. Feriaamii 
Tevar (4) ; Sahmmanya Bandya Uhokka Talavar v. Siva 
Snbramanya Pillai iS) : Mayne’s Hindu Law, 7th edition, page 
768, paragraph o 61 ; Report of Chief Commissioner of Oudh in 
1859 (Circular 42 of 1864) ” Papers Relating to Oudh ” page 76, 
were referred to. Evidence, therefore, of a custom regulating the 
succession to impartible estates^was admissible on a question as 
to the custom of succession to a partible estate. Reference was 
made' to Bhai Narindar Bahadur Singh y. Achal Ram. (6) ; 
and to the three cases referred to it in the judgment of the 
Judicial Comiaissioners ^7), namely the Surajpur ease, Lekhraj 
Kunwar v. Mahpgl Singh (8); the Sidhour case JDhan Bahadur 

E., 17 Mad., 316 
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(1) (1905) I. li. E., 28 Ail., 215 (218, 

f 219) : L. B. 83, 1. A., 63 (64, 55). 

(2) (1905) I. L. B.. 27 All., 634 (648) : 

1,.B.32,I.A., 203 (210). 

(3) (1890)1. L, B., 18 Oalo., 151 (154) : 
L, B. 17, 1. A., 128 (181). 


(5) (1894) I. L, 

(825), 

(6) (1893) I. L. E., 20 Oalo., 649 

(653) • L. B. 20, 1. A. 77 (78). 

(7) Ante p, 463', ’ ‘ , 


(4) (1898) I. L. B., 19 Had., 451 (457) : 
■ I<. B. 23, 1. A., 128 (186,187). 


I. Ij. B., S Oak,, 744 j 
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“ If the custom did not exist nothing was easiei 
ive instances of succession to property 
Yet in the present case no instan 
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given. 

It was then contended as to the "declarations” that they_had 
been rightly received in evidence by both the lower courts. As 
to the wajib-ul-araiz reference was made to the Regulations 
and Acts under which those records of customs ought to have 
been prepared, and the rules laid down for their preparation, 
and the authorities regarding their admissibility in evidence. 
Regulation VII of 1822,- section 9 : "Settlement Circulars 
1863-1867” 20 of 1863; 1 of 1864, page 95; 23 of 1864 
pages 99j 102 ; Oudh Land Revenue Act (XVII of 1876) 
sections 14, 16, and 17; Syke’s Compendium of Taluqdari Law 
in Oudh, page 397. Uman Farshad v. Gandkarp Singh 
(2)ffl and Bujrangi Singh v. Manokarnika Bakhsh Singh 
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Janhi Koer (1) ; Ishri Singh v. Baldeo Singh (2) and Jagdish 
Bahadur v. Shea Partab Singh (3). It was submitted that 
daughters had not been so excluded that by usage the custom 
had acquired the force of law. The appellant could not produce 
instances of succession of daughters because all the persons in 
the pedigree when they died left sons to succeed. 

As to the concurrent decisions of the Courts below refer- 
ence was made to Sanwal Singh v. Satrupa Kunwar (4) ; 
Mahomed Ali Haidar Khan v. Secretary of State for India 
(5) and Venhateswar lyan v. Sihhari Varma (6). The 
question must be a pure question of fact and it was not a pure 
question of fact here. 

1909, May ihe judgment of their Lordships was 

delivered by Loia> Collins : — 

The question^on this appeal relates to the right to succession 
to a Taluka known as the Majhgain Estate, or the Majhgain 
Shahpur Estate, to which the appellant (the plaintiff) claims to 
be entitled. The plaintiff’ is the daughter of Milap Singh, who 
died in possession of the estate in 1882, leaving two daughters 
(the plaintiff and another since jdeceased) and a widow, Eani 
Dhan Kunwar, but no male issue. Rani Dhan Kunwar died 
on the 16th August 1891. On her death Raj Dillipat Singh, 
brother of Milap Singh, got possession and died without leaving 
issue, but leaving a widow, who succeeded him and died on the 
28th January 1899. On the 17th April following mutation of 
names in respect of the Taluka in question, and also of another 
of Dillipat’s own, was effected by the Revenue Court in favour 
of the first, second and third defendants. 

It is not disputed that, if there were no binding custom to 
the contrary, the appellant (the plaintiff’) would be entitled to 
succeed to the Taluka in question. It has, however, been found 
by the Subordinate Judge and confirmed by the Court of the 
Judicial Commissioner on appeal, that there is a custom in the 
family of the plaintiff and the defendants that a daughter is 

, 28 All., 216 : Ii. 


(1) (1902) I. L. B., 29 Calc., 828 (852) ; 

L.B.29,I.A.178(m). 

(2) (1884) I. L. B,. 10 Oalo., 792 (807) ; 

L.B.11,I.A.136{148). 

(3) (1901) I. L. B., 22 All., 869 (379) : 

, Ii. B. ^8. 1. A. 100 (110). . 


(4) (1905) I. L. E.. 

B. 38, 1 A, 

(6) (1908) 1. L. B., 36 Oalo.,^ 1 (18) i : 
, L. B. 35 1. A. 195 (204), 

(6) (1881) I. L. B., 3 Mad., 384 (S92)i 
.]D,B. 8,I,A.148 (150). . 
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excluded by the collaterals of the deceased from inheritance.” 
If and so far as this is a conclusion of fact, it is a concurrent 
finding of two Courts, and though not absolutely binding 
on this Committee, is entitled to the greatest weight. Ac- 
cepting this view, the appellant has boldly contended that there 
was, in effect, no- reasonable evidence legally admissible 
which could justify such a finding. The evidence, however, was 
most elaborately and minutely criticised in ail its bearings both 
by the Subordinate Judge, himself a Hindu, and by the Court 
of the Judicial Commissioner, and both Courts were fully sat- 
isfied both as to its relevancy and its cogency, and also as to the 
complete absence of any rebutting evidence on the part of the 
plaintiff. Though, in their Lordships’ opinion, it is not desir- 
able to attempt again what has been so completedly carried out 
by the Courts below — a minute examinatiou of the evidence in 
detail — ^it is, perhaps desirable to sketch in it) outline so as to 
make intelligible the objections urged against it by the appellant. 

The Taluka in question comprised one- fourth part of a larger 
area called the Bhira Estate, which under the provisions of Act 
I of 1869, had beau granted by the BHtish Government to four 
Talukdars — viz., Raj Ganga Singh, Raj Sadho Singh, Raj 
Baryar Singh, and Raj Ahlad Singh — whose names were accord- 
ingly entered in respect of it in Lists I and IV, prepared 
under the provisions of the Statute, in 1878 there was a parti- 
tion of the Bhira Estate, upon which the villages allotted to 
Miiap Singh, who had then succeeded to Raj Ganga Singh’s 
estate, were together with some other villages already held by 
him separately, formed into an estate called the Majhgain or 
Majhgain Shahpur Estate which is the subject-matter of the 
present suit. Under Act I of 1869 the succession to estates in 
List IV-is regulated by ‘'the ordinary law to which members of 
the intestate’s tribe, and religion are subject ” (Act I of 1869, 
section 23), .which- has been held to embrace any “ family custom ” 
{.Nm-indar Bahadur Singh v. Achal Ram (1). The evidence 
adduced by the defendants in support of the custom was partly 
documentary and- partly oral. It has been analysed and eai-e- 
fully dealt with, under different heads in the Courts below. 

(1) (1893) I, L. B„ 20. Galo,, 649 at p. 654 ; L. E., 20 1. A., 77 at p, 79. 
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’Various technical objections to declarations, such as those of the 
kanungos, to entries made in the village records by the officer 
charged by Govercment with that duty and to answers given 
to official inquiries made under Government direction 
as to the rules of succession prevailing in particular families 
were urged by the plaintiff. Speaking broadly, these objections 
seem to their Lordships to have been material rather to the 
weight than to the admissibility of the particular evidence, 
which was prima facie admissible as purporting to be made 
by the proper officer in preformanee of a special duty and, presum- 
ably, with due regard to the rules laid down for his guidance. 
The learned Judges in both Courts below in particular regarded 
the evidence furnished by the wajib-ul-arses as most important, 
and treated their admissibility and relevancy as indisputable. 
In the Court of first instance the learned Subordinate Judge, 
in dealing with the objection to this class of evidence, quotes 
section 17 of the Ondh Land Revenue Act, 1876, as follows 

Every entry in sneli Settlement Record duly made and attested shall, until 
the contrary is proved, he presumed to he a correct record of the fact 
entered, 

but adds a quotation from a ruling of this Board in Muhammad 
Imam Ali Khan v. Husain Khan (1) 

Its weight may be very slight or may he considerable according to oil- 

cumstances. 

Passing from these special objections, their Lordships now 
come to the broader groncd on which this appeal was mainly 
argued— viz,, that evidence of a custom regulating the suecession 
to impartible estates, such as Eajhes where the rule of gaddi- 
prevailed, was altogether inadmissible on a question as 
to the custom of succession to a partible estate governed by the 
ordinary Hindu Law applicable to estates in List IV* In their 
Lordships’ opinion this objection is met by the authorities 
cited in the judgment of the Court of the Judicial Cornmis-^ioner 
(p. 1239 of the Eecord)." In a judgment of the Appellate Civil 
Court of Madras, Subramanya Pcrndya Chokha falavar y, 
Siva Suhramanya Pillai (2) , there is the following passage : — 
The first of them the first principle] is that a rule of fieoision.. ' 
in regard to succession to impartible property is to be found in the Mitakshara 

sia . 
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referred to in these terms by Sir E. Couch in delivering the 
judgment of this Board in Joge^idro Bhupati Eurrochwidra 

Mci'hctpoiTCi V. Nityanand Mom Singh (2). 

''According to the decision in the Shimgwnga ease which, as their Lordships 
is not now disputed, the fact of the Baj being impartible does not 
affect the rule of succession. In considering who is to succeed on the death of 
the Baja, the rules which govern the succession to a partible estate are to be 
looked at, and therefore the question in this case is, what would be the right of 
succession, supposing instead of being an impartible estate it were a partible 
one?” 

There is nothing, therefore, in the mere fact of partibility to 
make evidence of a family custom excluding or postponing 
daughters to collaterals in impartible estates necessarily inapplic- 
able to partible estates. The objection falling to the ground, the 
concurrent finding remains, after due allowance for all limi- 
tations and qualifications, abundantly justified by overwhelm- 
ing evidence. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal be dismissed and the decree of the Court of the 
Judicial Commissioner, dated the 2nd March 1905, affirmed. 
The appellant will pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for»the appellant : — T. L. Wilson Oo. 

Solicitor for the respondents : — Douglas Grant. 

J. V. w. 

(1) (1863) Katama lTatehier't. Eajak (2) (1890) I. L. B., 18 Oalo., 161, at p, 

of 9 Moore's I* A,, 639. 164: L. B., 17 1, A.y 12$ Bit p, 131, 
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Before Sir George Znoar, Acting QUef Justice, and Mr. Justice Griffin, 
GOVIND CHANDRA DAS (PriiiNTiE)?) v. EADHA KRISTO DAS and 
OTHEEs (Dependants).* 

Siniu Law—Bayabhaga—Bariies governed hg the Bayahhaga migrating to 
the United Provinces-Wiat law agplicalle- Joint famlg progertg under 
Bayalhaga— Burden of -proof— Benami transaction. 

A Hindu family originally governed by tbe Bayahhaga school of Hindu law 
wh oh had migrated into another province is persumed to have carried with it 
the customs and the law of that school. The presumption, however, is rebuttable, 
and the onus lies on the person alleging it. The presumption of the Milahsiara 
that acquisitions made in the names of individual members while the family 
remains joint are joint property is not applicable to a Joint family under the 
Bayahhaga school. It is incumbent on a person governed by that school to prove 
the existence of an original nucleus with the aid of which the property sought 
to be partitioned has been increased and amplifled. Sarada Protad Bay v. 
Mahananda (1) followed. 

The facts of this ease are fully set out in the judgment. 

Dr. Satish Chandra Banerji (for whom Babu Zalit Ilohan 
Banerji,) and Munshi Hartbans Bahai, for the appellant. 

Hon’ble Pandit Sundar Lai and Pandit Baldeo Bam Dave, 
for the respondents, 

K.vox, A., 0. J . and Gbifein, J. — The appellant in this appeal 
is one Gohind Chandra Das, In the plaint he states that he and 
the defendants are members of a joint Hindu family of which 
Eadha Kristo Das the eldest brother is the head and managing 
member. Gobind Chandra Das and Eadha Kristo Das are 
brothers ; the remaining defendants are the sons of Eadha Kristo 
Das. He states that the immoveable property scheduled in the 
plaint had been purchased by the dofetidant ; No. 1 with family 
funds left by tbe anoesto.-s, that the parties are in joint posses- 
sion and be asks that he might be put in possoision of a half share 
of tbe property. In addition he also sets out in the schedule 
attached to the plaint a great quantity of moveable property, 
cash, ornaments, bonds and other houiehold articles, all of which 

* First Ax)peal No, 26T o! 1907 from a. decree of Mohan Lai Hukku, 
Officiating Subordinate Judge of Allahabad, 'dated. tFe of, .Septenaher . 
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according to him are in the joint possession oi the members of 
the joint family and he asks to be put in possession of a half 
share of the moveable property also. The defendants put in a 
joint defence in which they state that they are not raemoeia of a 
joint Hindu family, that there is no joint property and that the 
properties claimed are all the self-acquired properties of the 
defendant Radha Kristo Das. The court below found that the 
plaintiff had not proved that the properties in dispute were the 
joint ancestral properties of the family or that they had been 
acquired by the plaintiff and Radha Kristo Das jointly. It also 
found that there was no proof that there was originally any joint 
stock of the family or that Radha Kristo Das threw his own 
earnings and savings into the joint stock. On the contrary it 
found that the properties in dispute were the self- acquired pro- 
perties of Radha Kristo Das and dimissed the suit. These find- 
ings are attacked in appeal here. Oat of the sis pleas contained 
in the memorandum of appeal, the 2nd and 6th were not argued. 
It was now contended that the lower court had erred in law in 
holding that the burden of proof lay on the plaintiff ; secondly, 
that the documentary evidence on the record showed beyond 
doubt that the properties in dispute were the joint properties of 
the parties ; thirdly, that- the evidence established that there was 
a nucleus of ancestral property, and lastly that Radha Kristo 
Das had utterly failed to show that the properties in dispute 
were his separate acquisition. The learned vakil who appeared 
for the appellant did not make any reference to the particular 
school of law under which the family lived. He argued as 
though the case before us was a case in which we had to apply 
the law contained in the Miialeslmra, but this was at once 
challenged by the learned advocate for the respondents. He 
maintained that as the family admittedly came from Lower 
Bengal and the father of the plaintiff and defendant Ko. 1 had 
emigrated from Murshidabad, somewhere in the lato fort'cs and 
had settled first at Bindraban, then at Agra and last at Allaha- 
bad, it must be held in the -absence of evidence to the ooutrarv 
that the family which was originally governed by the Dayahkaga 
school of law, had carried their personal law with them' and 
were still bound by, it. He referred us to the observations of 
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their Lordships of the Privy Council in Surendro Nath Roy v. i 909 
Musmnmat Heeramonee Burmoneah (1), in which their Lord- 
ships observe that as “ orientals are commonly tenacious of their Ohasdba 
usages, and customs, and more especially of their family and 
religious observances, therefore on the ordinary principles of 
viewing evidence a continuance of this state of things is pre- 
sumable and the onus would then lie on the party alleging an 
interruption or cessation of it to prove such allegation/^ The 
case quoted is undoubtedly a strong one because there was 
evidence on that record showing that the family which was 
originally a family governed by the Mitakshara law had migrated 
to Lower Bengal attended by priests of their own persuasion, 
but this is not the only case to be found. There is the ease Ra/m 
Bromo v. Kaminee Soonduree Bosses (2). One of the learned 
Judges who decided that case was Mr. Justice Shambhu Nath 
Pandit, an eminent authority on Hindu law. The learned Judges 
held that it was to be presumed that a Hindu family migrating 
to Bengal from the North-Western Provinces or vice versa 
imports its own customs and law as regulating the succession and 
ceremonies in the family. A more recent case is the case of Parhati 
Kumari Debi v. Jagdis Chandra Dhahhal (3). In this case 
the family had migrated from these provinces and had settled 
down in the jungle mahal of Midnapore. Their Lordships of 
the Privy Council again alluding to the tenacity with which 
customs in Hindu families live even under the strain of migra- 
tion, and that they had been repeatedly recognised continue. 

“ The presumption therefore is that the family continued to 
observe the Mitakshara and it remains to see whether the 
contrary has been proved.” 

On behalf of the appellant we were referred to the case of 
Rara Das and others v. Chandra Dassia (4), as an authority for 
holding that members of the Hindu religion are governed by the 
school of law in force in the locality where they reside, but we 
do not think that the case helps the appellant. In the case cited, 
the parties were admittedly Eajhawsis and not Hindus originally. 

There was nothing to show, in the first instance, that they were 
governed by any particular school of law. Both the courts found 

(1) 12 M. I. A., 81. (3) (1903) I. L.K., 29 Calc., 483. V : 

(3) 6 W. B., 295. (4) (1892) I, L. R., 20 Calc,, 409. V 
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that the evidence as to the particnlar system they had 
was too vague and unsatisfactory to be acued upoii^ao i 
ab.-ence of trustworthy evidence they held that the family was 
governed by the school of law which prevailed in the part of the 
country where they resided. Indeed, in that particu ar ca e, 
their Lordships were careful to add that if the family had been 
governed generally _by Hindu law, the case would have been 

different. j. i . ^ ■ i 

We therefore think that in this case we may safely start wuli 

the presumption that the family before us is one which even 
under the strain of migration had retained the customs of and law 
oliheDayalkagaSohool 

This presumption of law' like all other presumptions of law 
may be rebutted, but 'the burden of rebutting the presumption 
rests on the plaintiff, and we cannot find in the evidence that 
he has made any attempt to rebut it. On the contrary the fact, 
though we do notjlay any great stress upon it, that he claims a 
larger portion than he w'ould be entitled to under the Mitakkhckra 
law points to the inference that the family is not governed by the 
MitakslMralm. 

Holding then as we do that the family is one governed by 
the DJ-‘y ihhag(<’ agree with what was said by the learned 

Judges of the Calcutta High Court in Sarada Frosad Boy v. 
Mahananda Bay (]),* that the presumption of law that, while the 
Hindu family remained joint, all property including acquisitions 
made in the names of individual members is joint property, does 
not apply to the case of joint family governed by the Dayabhaga. 
If a person subject to the Fayahhaga law desires to prove that a 
property acquired during the time that the family was living as 
H ■tm'nf; Hindu familv. is ioint nronerty. it is incumbent on him 
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tliink that} the story of the fiDcling of the gold mohurs and their 
being made over to the defendant Radha Kristo Das is mythical. 
The father of the family, as the evidence shows, was a poor 
straggling w^eaver jnst able to make enough for himself and his 
family, no more. We get no clear reliable evidence of any 
large sum wdiich could have formed the nucleus out of which the 
property now claimed has sprung. It is not till we get down 
to the time when Radha Kristo Das was earning his livelihood, 
that we come upon reliable evidence of sums of money being 
amassed. 'While they were being amassed, it is clear that they 
stood in deposit under the sole name and power of Radha Kristo 
Das, All the evidence shows that these monies were acquired 
by his exertions. 

The plaintiff himself admits that he does no and did no 
business and earned nothing of his own. We agree with the 
court below that the burden of proving that there w’‘as a nucleus 
of ancestral property lay on the plaintiff and that he has failed 
to support it. We therefore decide the first and fifth pleas in 
the memorandum of appeal against the plaintiff. 

This too practically disposes of the 4th plea in appeal, It w^as 
not for the defendant to show that the property in dispute was 
his self-acquisition. The appellant has nob produced anything 
sufficient to throw upon Radha Kristo Das the burden of rebut- 
ting it. We decide this plea also against the appellant. 

The mainstay of the case for the appellant and that upon 
which the learned vakil who appeared for him laid the greatest 
stress was that from 1892 onwards there were several fixed 
deposits and accounts in the Allahabad Bank and in another 
Bank which ran in the names of the plaintiff and Radha Kristo 
Das payable to both, either, or survivor. We agree with the 
view taken by the lower court as to the effect of the evidence. 
The mere fact that these funds stood in the joint names of the 
appellant and Radha Kristo Das^ does not in our opinion show 
anything more than this was done for the sake of convenience. 
The custom of Ism^fami transactions is so common in this 
country and so many are the reasons for which it is adopted that 
the mere fact standing by itself is far from ;proving ’ that.;, Radha 
Kiisto Das - had 'any Intent , that the , pro.pet'ty.; :sEohld'"'be dealt 
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with as joint family propertj^ There is no doubt that Eadba 
Kiisto Das did accumulate large sums of money in a short space 
of time and that may have been the reason why he preferred that 
in the event of aoy enquiries^ these monies should be beyond the 
reach of pursuit. We do not find any evidence on the record 
which satisfies us beyond doubt that the properties in dispute are 
the joint properties of the parties. This disposes of all the pleas 
taken in appeal. The appeal is dismissed with costs. 

Appeal dismissed^ 
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JBefore Mr» JnHice Richards and Mr, Justice Alston, 

EAHJIT KHAH AHD AHOTHER {Depbkdahts) V, EAMDHAK SIIjTGH 

AHB OTHERS (PeAIHTIEES.)* 

Mortgage-^^edem^Uon-^Clog on the equity of-^-Furtlwr advances on old se» 
cufitg -Sti^uXation to fhe effect that the later advance tvill he paid at 
redemption of earlier mortgage. 

Where in a suit for redemption the mortgagee set up five other later bonds 
and claimed that before redemption of the original mortgage could be effected 
those bonds should also be redeemed, held that as the bonds created charges on 
the property and there was a special stipulation that they should be paid of 
before the mortgage was redeemed, the claim was a good one. 

Meld also that such a stipulation was not a clog or fetter on the equity of 
redemption. Allu Khan v. Moshan Khan (1), Muhammad Aldul Samid v, 
JairaJ Mai (2), JBhiham Singh v. Shanlcar Dayal (3), Sheo ShanTcar Y, Karma 
Mahton (4), Jdugad Single v. Sat Karain Singh (5), Khuda Bahsh Y. Alimunni- 
ssa (6), Tajjoo BiU v, Bhagwan Frasad (7), Bhartu y, Balip (8), Borasami 
V. VenJeaia Seshayyar (9), and KoaJees v. Biae (10), referred to. 

The facts of this case are as follows 

One Ahmadullah made a nsufructnary mortgage of certain 
zamindari property to defendants 1 to 3, and Umrao Khan, 
ancestor of defendants 4 and 5 on 17tli May 1873. It was sti- 
pulated that the mortgage was to he redeemed on payment of the 
mortgage money in a lump sum at the commencement of a year. 
On J uly 2nd 1907 the plaintiff, who had purchased the equity 
of redemption, deposited the mortgage-money under section 83, 
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.Tfansfer of Property Act,, bufc tli6 defendants refused to accept 
ii Hence the suit The defendants pleaded that -the plaintiff 

could not redeem the mortgage without paying up the amount of 
five bonds held by them which created a charge on the property 
mortgaged and which stipulated that the bonds and the original 
mortgage were to be redeemed together. 

The Court of first instance (Munsif of Ghaziabad) decreed - 
the suit but disallowed the claim of the defendants under the 
five documents they had set up. This decree was aflSrmed by 
the lower appellate court (the District Judge of Meerut). The 
defendants appealed to the High Court. 

Maulvi ShaifL-uz-zaman, for the appellants* 

Babu Jogindra Nath Chaudhri (for whom Mr. Nehal 
Ghand)) for the respondents. 

The following judgments were delivered : — 

Riohabds, J. — This was a suit to redeem a usufructuary 
mortgagCj dated 17th May 1878. The mortgage provided for 
ledemption at the expiration of ten years. The usufruct was to 
go against interest. The defendants pleaded that there were five 
other deeds, and that the property could not be redeemed with- 
out paying up the amount due for principal and interest on the 
said five other deeds. The question for decision is whether this 
plea is good. The five other deeds are practically in the same 
form. The first is dated 27th November 18735 9 »Bd is in the 
words and figures following: — 

** I, Aliniad Uilali, son of Muhammad Baksli, Sheikh by race, resident of 
Qasba Sikaadrabad, District Bulandshahr, do declare as follows i—That M big- 
has and 9 biswas pukhta of resumed land, situate in KhaHsa mahal, village 
Kanora, pargana and Tahsil Sikandrabad, owned by me, is mortgaged for 
Bs. 700 toUmrao Khan, Daimir Khan, Daljit Khan and Ban Jit Khan, sons of 
Darah Khan, Musalman Bajputs, residents and zamindars of village Kanora, 
pargana Sikandrabad, under the document, dated 17th May 1878, whereunder 
the mortgagees are up to this time in possession of the mortgaged property. I 
have nowj in addition to the mortgage money, borrowed Bs. 200 in cash from 
the said mortgagees fixing interest at Re, 1-8-0 per cent, per mensem and agree-* 
ing that I would repay this sum, principal and interest, to the mortgagees along 
with the mortgage money when I obtain redemption of the mortgaged property 
on payment of the mortgage consideration, and have brought the same to my 
use. I therefore covenant in writing that I shall repay the aforesaid sum prin** 
eipal with interest, along with the mortgage consideration, and then the mort- 
gaged property will be redeemed, and . that redemption of the mortgaged pro- 
perty will iu SXQ ws>y be obtciined without the repayment of this siiin, X? . 
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"‘“Tre“S«^tomea . simple money deeree .gaiasUhe 
rooi-tewer and had pnteiaeed the einity oi redemptioa w morl- 
gagorf rights in the property with a a.ffleation ^ 
andor the osnfraetnaty mortgage <md tU bonds tac « . 
morkrMS. The Srst point tor oonsideiation » whether the deed 
ret forth abowe operates as a mortgage or eharge on the property 
I « it certainly does operate a. one or the otl,», and . re n 
very material to oonsiaer tyMoh. To hold otherw.se woidd be to 
ignLe the plain intention of the parties a. expressed m the d^d 

iLu Kedemptioa of the' nsnlmotnary mortgage mean obtarn- 

^d redemption, that i. possession, was only to he obtained on 
™m«t ouL aLmnnt mLtioned therein. Was there anything 

Swin this? I think not. After the nsnfrnotn.ry mortgage 
had taen eneeated, the eqnity of redemption remained w ilh the 
mortgagor. He was entitled to deal with it as he ‘bought « and 

to tepledge it to seonte farther advances. He did repledge le 

equity of redemption, and the transaction was mned ™t by an 
airaement that possession would not he given baek to the mort- 
glgor until the .mount of the farther advances were repaid. 
Mmtgage is deSned by eeetiou 68 of the Transfer of Property 
Act as Sie transfer of an interest “ in speeiae immoveable pro- 
perty.” A mortgage in the strict sense of tins deanrtion is rare 
in these previnees, and I think that the framers of the Act mrat 
havelmdin their mind the English idea of a mortgage. In 

England a mortgage is created by the transfer of an interiat, 

generally a transfer of the mortgagor’s own estate, ^'5 

a proviso for redemption of the mortgaged property. In these 
provinces in what is called a simple mortgage there very seldom, 
if ever, is a transfer of any interest of the mortgagor. The mort- 
gagor generally uses words equivalent to I hypothecate ” or “ I 

pledge.” He does not transfer the estate, he hypothocates. In a 

mortgage by conditional sale an interest is transferred, and in 
a usufructuary, mortgage also the mortgagor, though he does not 
convey his estate, he transfers a right to possession which is 
perhaps « an interest ” within the meaning of the definition. 
-• A charge is defined by section 100 of the Transfer ot Property 
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A.cti as being where immoveable property is by act oJ the parties 
or by operation of law made security for payment of money to 
another, and the transaction does not amount to a mortgage. In 
the present ease the mortgagor agreed that the mortgagees might 
remain in possession until the amount of the original mortgage 
and the amount of the further advances were repaid. It might 
perhaps be urged that this was a transfer of an interest within 
the meaning of section 58, the interest transferred being; the 
right to remain in possession. However this may be, I am 
clearly of opinion tbab the deeds at least amounted to charges. 
Is there anything in the Act itself to prevent this ? I think not. 
Section 60 deals with redemption and adds a proviso that re- 
demption may be defeated if by the act of parties or by order 
of a court tlie right to redeem is extinguished. Section 61 seems 
to provide that a mortgagor can only insist on redemption of 
individual mortgages when the several mortgages comprised 
different properties. The law in England as to the rights of 
mortgagees making further advances is I think correctly stated 
at page 1168 of Coote on Mortgage, 7th edition. It is 
a settled rule of equity that a mortgagee, whether hia security 
is legal or equitable, shall not be deprived thereof without pay- 
ment of all sums of money due to him from the mortgagor which 
form a general or specific lien on the land j and therefore if the 
mortgagee advance other sums of money to the mortgagor ex- 
pressly by way of farther charge, thereby creating a specific lien, 
or on a judgment, whereby an actual charge is created, or on 
statute, thereby creating a general lien, neither the mortgagor, 
nor generally speajring, any one claiming under him though for 
valuable consideration and without notice, is allowed to redeem 
without payment of the full amount advanced.” It is said how- 
ever that the subsequent deeds in the present case are clogs on the 
equity of redemption. The doctrine of clogging the equity of 
redemption is the creature of the English Courts of equity, and 
it would be strange indeed if the plaintiff, who comes here seek- 
in<y equitable relief, should be allowed to setup such a doctrine 
to work what would be inequitable and to set aside a *' settled 
rule ” of the English Courts of equity. I know of no English 
case in which the doctrine of clogging the equity o! r ide iption 
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has ever beea applied where the mortgagor had pledged hig 
eqriity of redemption to seonra farther advances. Speaking 
generally the dootrine of clogging the eq^oity of redemption is 
comprised in this that a mortgagee will not be allowed as such 
to avail himself of the necessities of his debtor so as to obtain a 
collateral or additional advantage beyond the payment of prin- 
cipal, interest, and costs.” F-iife OooTE on Mortgage, 7th edi- 
tion, page 15. 

The only question that remains to be considered is whether 
there is any binding authority of this Court standing in the way 
of the view I take. I think not. In the case of Allu Khan v. 
BosTian Khan (1) is in favour of my view. The case of Mu- 
hammad Abdul Famid v. Jairaj Mai (2) there was a usufruc- 
tuary mortgage followed by a simple mortgage containing a 
covenant that the usufructuary mortgage should not be redeemed 
without redeeming the simple mortgage. StahIiEY, 0. Ji, and 
Eustomji, J., say ; “ It appears to us that it would be alto- 
gether inequitable to permit the mortgagor, despite his express 
covenant to pay both debts together, to redeem one mortgage 
without redeeming the other. The relief which we are asked to 
give is equitable, and it is only just that we should see that the 
party to whom equitable relief is given should do equity and 
fulfil the obligations which he undertook. It has been contended 
that the covenant contained in the later mortgage for payment 
of both debts simultaneously is a clog on the equity of redemp- 
tion and therefore unenforceable. But it seems to us that we 
should be extending the rule which forbids the imposition of a 
clog or fetter on redemption were we to hold that the agreement 
under consideration in this ease falls under it.” This case 
cannot be distinguished from the present case save for the fact 
that in the case quoted the second document was held to be 
a mortgage whereas in the case before us the document perhaps 
amounts to not more than a charge. The case of BhiJcam Singh v. 
Shanha/p Dayal (3) cannot be distinguished from the present ease. 
There are no doubt some authorities in which perhaps a contrary 
view was taken. They may be distinguished from the present 


(1881J I. L B„ 4 AU., 86. (2) Weekly Notes, 1906, 267. 
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ease on the ground of the particular cousbraction placed on the 
particular documents by . 'the courts. If ' those cases cannot .be so 
distinguished 5 I cannot with all respect agree with them. If there 
is a conflict of authority, I think the conflict is such as to entitle 
us to consider the questions involved apart from authority. 

Alsto^Tj J. — The question to be decided in this case is whether 
a mortgagor who obtains further advances from his mortgagee 
upon- bonds whichj in my opinion, purport to charge the property 
already mortgaged as security for the later loans, and expressly 
stipulates that without payment of the moneys subsequently borrow- 
ed there shall be no redemption^ can claim to redeem his original 
mortgage without at the same time paying off the later bonds. The 
lower courts, holding that there was no charge, allowed the plaintifi 
to redeem on payment of the original debt only. The construction 
which the learned District Judge put on the documents which 
were subsequently executed was that although they were ^^nomi* 
nally mortgages they had not true attributes of mortgages 
or charges.^* The learned counsel for the respondent has con- 
tended that the decision in the courts below was correct ; in the 
first place, because there was no charge on the property ; in the 
second place, because charge or no charge the effect of the stipii- 
lation was to clog or fetter the equity of redemption ; and 
finally because under any circumstances it is only in cases where 
the later document is a true mortgage that the principle on 
which the appellant relies can take effect. These contentions 
make it necessary to consider with some detail certain decisions 
of this Court. The earliest reported case on the subject is of 
the year 1881. It is the case of Allu Khan v. Boshan Khan (1)* 
There Dhthoit and Stbaihht, JJ., held that although certain 
bonds, which had been executed subsequently to a usufructuary 
mortgage, were not strictly speaking charges on the property yet 
as it was the intention of the contracting parties that the 
equity of redemption should be postponed till the money advanced 
under them had been repaid it would be inequitable to allow 
redemption of the usufructuary mortgage without payment of 
the bonds. The authorities relied on for this view wmre two 
passages cited from the Roman Law and the French CiyiV Code 
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reBpectivelyj ©xtracfe from Fisher on. the Law of MorfcgagoSj 

and certain rulings of the Sadar Dewani Aclalat. This decision 
was considered in the ease of Sheo v« PdDi^ct 3I(Mo7i ( 1 ) 

when Stanley, C, J., and Btjbhitt, J., dissented from it. Their 
the first place that the validity of the 

pronounced 
existence, and 
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decision was affected by the circumstance that it was 
before the Transfer of Property Act came into 
they particularly referred to sections 60 and 83 of that Act. 
They further observed that the decision overlooked the rule 
which “ precludes the enforcement of any agreemeut between a 
mortgagor and a mortgagee the effect of which is to impose what is 
commonly called a clog upon the equity of redemption.” In the 
case before their Lordships it was said, in reply to the contention 
that the bond in question created “ a charge upon the mortgaged 
property in respect of the money secured by it,” that as the 
court was of opinion that the bond in question did not create a 
charge upon the property it was “ unnecessary to consider what the 
effect would have been if a charge had been imposed on the pro- 
perty in respect of the later debt.” In my opinion the finding 
that there was no charge on the property was a sufficient answer 
to the plea that the plaintiff must pay off both debts before he could 
redeem j end the result would be the same whether the doctrine 
of clogging} which in England has never been applied to such cases, 
were considered applicable or not. According to the well- 
known authority Cootb’s Law of Mortgages, Vol. II, p. 1168, 
7th edition : “ the general principle governing the question as to 
when a morigagce will be allowed to charge further advances in 
account appears to be that such advances must have been made 
on the faith of an actual charge on the land and not on merely 
personal security,” As the Court had found in both the above- 
mentioned cases that there was no charge on the land, it followed 
that in neither case could the principle appealed to by the mort- 
gagee apply. In Mugad Singh x. Sat Narain Sing (2), BiiAIB 
and Btokitt, JJ., followed the last cited case. They held that 
the later document in the case before them was a mei‘6 bond 
■ which in their opinion “ did not create any charge. ” This find- 
ing was sufficient to put out of court the mortgagee’s claim to 
have the subsequent! debt paid off at the time of redemption of 
; C {!) WeeHy Notes, ISOi,. page. 123. (2) (1898) I. L. B, 16 AU. 295. 
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the original mortgage ; althougli the rule against clogging and 
fettering was again invoked in support of the decision. The 
next case to which I refer is Klmdch Baksli v. Alimiinnism (i). 
Here a usufructuary mortgage^ dated 14tli March 1889^ was 
ioliowed by a qabuliat^ autedi I6tli March. 1889, which, after 
ackno wledging that the mortgagor had taken a lease of the mort- 
gaged property from the mortgagees until September 1893, stat- 
ed that the rent payable on this lease was made a charge upon 
the property. When in 1902, the mortgagor’s representatives 
sued for redemption on payment of the original mortgage money, 
the mortgagee claimed (amongst other things) to have certain 
arrears of money which were due on the lease added to the 
amount doe on the original mortgage debt. The question was 
whether this claim could be allowed. Stahley, C, J., held that 
it could not, basing his decision on the finding that the mortgage 
and lease were different transactions independent of each other 
and not one indivisible transaction ; and he added that there 
was nothing in the qabulia^toxm the mortgage to show ^^tbat 
there w^as any agreement between the parties that the usufructuary 
mortgage should not be redeemed unless the charge created by 
the qabuUat w^as also paid offV’ Baheeji, J., in a separate 
judgment concurred and remarked that, as the learned Chief 
Justice had pointed out, fact that they held a lien on the 
mortgaged property for such arrears cannot preclude the plaintiffs 
from redeeming the usufructuary mortgage of 1889 upon pay- 
ment of W'hat is due under thar mortgage.’’ His Lordship also 
held that ^Hhe intention of the parties was that the lease was not 
to be regarded as part of the mortgage transaction.” In support 
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case is Muhammad Abdul v. Jairaj Mai (1). where Stanley^ 
C* J.j and EuSTOMJjt, J.,- bad 'before them just such a speeial 
■.'.agreement' as was . referred .fo in the last mentioned case. The 
first mortgage; was again a usufmotnaiy mortgage^ followed 
three months later by a simple mortgage; which after reciting 
the earlier mortgage went on to say that the mortgagor covenan- 
ted to repay the money due under it together with the money 
due on the earlier mortgage. The purchaser of the equity of 
redemption at a rale held in execution of a decree had deposited 
in court a sum suflScient to pay off the first mortgage only ; there- 
upon the defendants objected to the usufructuary mortgage being 
paid off unless the subsequent advance was also paid. In conse- 
quence of this objection the suit out of which the appeal arose 
was instituted. The learned Judges after stating the facts went 
on to say ; The only question in the case is whether the plaintiff* 
is entitled to redeem the usufructuary mortgage without also 
redeeming the later mortgage* Both the lower courts held that 
the defendants were justified in their refusal to permit redemp- 
tion of one of the mortgages only, and that the plaintiff was not 
entitled to redeem the first mortgage without redeeming the 
second also. We are of opinion that this decision is correct. 
The property comprised in both mortgages is the same. The 
second mortgage contains a covenant on the part of the mortga- 
gor for payment of both debts simultaneously. It creates in 
eflFect a further charge on the property in respect of the further 
advance made by the mortgagees to the mortgagor; and no doubt 
the fact that the mortgagees were in possession of the mortgaged 
property was some inducement to them to make that advance 
It appears to us that it would be altogether inequitable to permit 
the mortgagor; despite his express covenant to pay both debts 
together; to redeem one mortgage without redeeming the other. 
The relief which we are asked to give is equitable and it is only 
just that we should see that the party to whom equitable relief 
is given should do equity and fulfil the obligations which ho 
undertook.^^ Eeferring to the argument that the covenant was a 
clog on the equity of redemption their Lordships say s We 
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clog or fetter on redemption were we to hold that the agreement 
under consideration in this ease falls under it.®^ ' In other words 
their Lordships held that the rule as to clogging or fettering had 
nothing to say to such a case^ with which opinion I agree. I 
now come to the case of Bhartu v. Balip {1), which is the next 
reported case^ although it was decided five weeks before Muham- 
mad Abdul V. Jairaj Mai, At first sight this decision may 
appear to be opposed to the last mentioned one but it is possible 
to distinguish the two cases. In this case Stanley, C. J., and 
Knos, L, said : It may be that if parties to mortgage trans- 
actions determine and agree so to consolidate mortgage securities 
as to preclude the mortgagor from redeeming one without redeem- 
ing all their contract in that regard would be enforced. But in this 
case we are unable to discover that there was any such clear and dis- 
tinct contract entered into between the parties as obliged the naort- 
gagor to redeem both mortgages at the same time.^^ Their Lord- 
ships then point out certain peculiarities in the case, and continue : 
*^From this we gather that the parties contemplated that the 
mortgagor should be at liberty to redeem the later mortgage on 
payment of the sum secured by it, namely Es. 1,500, If he was 
so at liberty to redeem that mortgage at any time, then there is 
no reason why he should be precluded from redeeming the earlier 
moitgage by payment of the amount secured by it. It may be 
that the parties intended to consolidate the two mortgages, but 
they have not expressed their intention with sufficient clearness 
so as to enable the Court to say that they had done so, and pre- 
vent fall operation being given to the provisions of sections 60 
and 62 of the Transfer of Property Act.’^ That is to say the 
Couit held upon the facts that there was in this case no such 
special agreement between the parties as they found in the last 
cited case. The next case is Bhikham Vc Shankar JDayal (2). 
In this^case Richards and Karamat Husain, JJ., stated what 
I conceive to be the law on the subject. They point out that 
simple money bonds creating no charge on the propert}^ would 
not come within the principle applicable. They refer to the rule 
against clogging or fettering the equity of redemption and say: 

Blit notwithstanding these welLko.own principles '':■there^'is 
'■ / - (I) WeeMy ISfotea, im% h ^ 4*. '' 
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Bothing to prevent a mortgagor taking from the Diorfcgagee a far- 
ther advance and making the mortgaged properly security for such 
further advances* Transactions of this kind are of every clay 
occurrence in England and we are unaware of any principle of 
law in this country that renders such a trans-action iilegaL^^ 
After describing the documeots in the case their Lordships 
continue : Reading these documents we have not the least 

hesitation in saying that th§ parties intended that the mortgaged 
property should be made secruity for payment of the further 
advances. We infer this intention from the language of the 
documents themselves.’^ Dealing with the contention that in 
the case of Muhammad Abdul Hamid v. Jairaj Mal^ the later 
document was a simple mortgage, whereas in the case before 
them the later security was possibly a charge only^ their Lord- 
ships say : But for the purposes of the question before us we 

can see no distinction betw^’cen a simple mortgage and a charge,” 
The next decision of this Court to which I refer is an unre- 
ported one, Mam Das Ghowhe v. Musammat 8mirkha Kuar(l)a 
The later bonds in this case were simple mortgages and contain- 
ed the following clause:— Vrhenever I am paying oiSF the 
mortgage debt I shall first pay the principal sum due under this 
document with compound interest and then the amount of the 
mortgage,” It W'as held by Bajveeji and Tudball, JJ.^ that 
no clog or fetter w^as imposed by this stipulation, and that the 
case -was very similar ” to that of Muhammad Abdul Hamid 
V. Jairaj w^hieh they followed. The unreportecl case of Bobha 
Mam V. Ooklila (2), is not really opposed to these later decisions, 
as might at first sight appear ; for the conclusion arrived at upon 
a consideration of the dooumeiUs by SxAi^rLEy, 0. J., and 
Banebji, J.; Avas that the earlier mortgage was "^entirely inde- 
pendent of the later mortgage*” They accordingly deelioed to 
enforce simultaneous redemption of the two mortgages. The 
last case of this kind which supports the view for wdiieli the 
appellant' contends is Dorasami v, Yenlmta Seshmjyar (3), in 
•which White,; „0., X, and Bhashyam Ayyahagae, J., observed 
that section 61 ol the Transfer of Property Act suggested, by 

(1) S. A, Ho. 142 of .1908, decided (2) S* A. 1388 of 1907, deoicM cm 
'on 20tii April 1909. 15th January, \ ■ . 
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against clogging or fettering has been applied to see that the 
rule can have no application * Moreover, 'whatever may have 
been said in the earlier cases, six of tbe Judges of this court, as 
at present constituted, have now expressed the opinion that the 
rule against clogging or fettering the equity of redemption has no 
application to such a case as the present. To hold that a mortgagor 
cannot obtain a further advance from his mortgagee by giving him 
a charge on the property mortgaged, at the same time stipulating 
that he 'will pay off both the advances before redeeming, wmuld 
in my opinion be to fetter not his right to redeem but his right to 
contract. The principle which governs such eases is defined m 
Coote’s Law of Mortgage, p. 1168, as follows: “If the mortg- 
agee advance other sums of money to the mortgagor expressly by 
- way of farther charge, thereby creating a specific lien, neither 
the mortgagor, nor generally speaking any one claiming under 
Mm though for valuable consideration and without notice is 
allowed to redeem without paj'ment to the full amount advanc- 
ed” ; hut the later advances must have been made “ on the faith 
of an actual charge on the land and not on mere personal securi- 
ty.” TMs Court has adopted the qualification that the further 
advance must have been, made on the faith of an actual charge. 
It has also held that there must he a special agreement between 
the parties on the subject in order that the principle may take 
effect. As my learned colleague has set out the facts of this case 
gJjIieednotre;.eatthem. On those facts I hold that the later 
,^^ptions were not separate transactions independent of the 
that the later documents charged and were intended 
.mortgaged property ; that the parties stipulated 
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By the CouET.--.Th 0 order of the Court is that .the appeal 
is allowed, the decrees of the courts below are set aside, 
aad the plaintiff’s suit is dismissed with costs in all courts 
“ ■ - . Appeal allowed. 

Before Ma\ Jusfiee Banarji ari,d Mr^ Justice Tudhall, 

MUHAIIMId' ABDULLA KHAH (Dbfsstdant.) «?. BANK INSTALMENT ' 
COMPANY LIMITED IN LIQUIDATION (PBAiHTim)«» 

Act No. of 1H77 {Limitatimi Aoi)^ section 20~«--A^^ro;priati&n of papnenf-^ 
Bayrtient of interest as snch’^.dp^rojjriaiion of payment hy creditor toivards 
interest tuUhout speciflcaiion ly deltor do.es not sme UmUation-^Aci Mo, IX 
, ,o/,1872 {Indian Contract Act), section 25 (B)’^Bromise to pay 'barred debi^ 

Under section 20 of the Limtation Act, the payment of interest will save 
■ limitation when the payment is made as sneh, that is to say, .that the debtor 
has paid the amount with the intention that it should be paid towards interest 
and there must be something to indicate that intention. The mere appropria'- 
tion by the creditor of these payments to interest is not sueh an indication, 

A letter containing a promise to pay a time-barred debt within one month 
is an agreement such as is contemplated by section 25,' clause (3), Oontraot Act-, ' 
and gives a fresh cause of aotion. 

The facts of this case are fully set out in the Judgment. 
Maulvi OJiulam Mujtaba, for the appellant. 

Dr. Tej Bahadur Bapru, for the respondent. 

Baneeji and Tudball, JJ. — This appeal arises out of . a suit 
brought by the respondent who is the official liquidator of the 
Bank Instalment Company Limited, Meerut, to recover the 
sum of BiS. 954-9-0 from the appellant. The plaint as first pre- 
sented showed that the plaintiff at first based his claim on a 
promissory note for Ks. 1,600 payable on demand with interest. 
The promissory note is dated the 8th of June. 1896. In para- 
graph 2 of the plaint it was alleged that certain sums of money 
paid on different dates had been paid* towards 'principal and 
interest. Paragraph 3 of the plaint was however amended and in 
the amendment, the plaintiff further alleged that on the 26th of 
May 1906, the present appellant Abdallah Khan had agreed in 
writing to pay the amount of the balance due within the period 
of one month, that this one month’s grace was granted to him but 
the money -had not been paid, and hence , a .cau^se of: action had 

"W » Second Appeal No; ofT908,ii’Oin a. decree otL. Stnaatj -DisMbt. Judge 

ofMeeiut, dated the Mlh of May 1E08, confirming a deew of Banks Bihari Lai, 

' Mimsil of iHcoiut, dated the aSrd of Barbh 1908; - ' ' ' 


Easjib, 

Bamdhih 

SiKaE. 

1909 

. May 21 . 








accrued to tte plaintiff on 25th of June WOe, on wmcn aaw we 
period of grace expired. The defendant pleaded the har of 
limitation. The court of first instance decreed the suit against 
the appellant and this decree was upheld on appeal by the Dis- 
trict Judge. The learned Judge finds that certain payments 
were made between the date of the promissory note and the 26th 
October 1904, but that the appeUant in making those pay- 
ments on no occasion specified how they were to be appropriated. 
These amounts apparently were credited by the Bank to interest 
first and principal afterwards. The learned Judge from this 
concluded that the amounts credited to interest were paid by 
the appellant « as interest as he was unable to find that they 
could have been possibly paid for any other purpose. Therefore 
he held that under the provisions of section 20 of the Dimitation 
Act, No. XV of 1877, the payments of these sums saved the 
operation of hmitation. He held further that the letter of the 
26th May 1906, was a distinct promise to pay the balance 
then due within a month and that the letter operated under the 
provisions of section 25(3) of the Contract Act and gave the 
plaintiff a fresh cause of action. On these grounds the appeal 
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occasion specified how. they were to be appropriated^ and there 
appears to be no other indication whatsoever to show that he 
made these payments towards interest as such. In this view 
the claim of the plaintiff is not saved from the operation of 
limitation by the payments made by the defendant. The appeal 
however must fail upon the second ground. 

The document of the 25th of May 1906 shows that the de- 
fendant promised to pay the balance of Es. 954-9-0 within one 
month. It is an agreement such as is contemplated in section 25 
(3), of the Contract Act being an agreement to pay a debt which 
was time-barred. The plaintiff waited for that one month before 
he brought his suit, so that there was a clear acceptance by him 
of the promise ; indeed there is a clear acceptance in writing 
on the letter itself. It is urged that the plaintiff did not sue 
on the basis of this document, but when reference is made to the 
plaint, it is seen most clearly that he did sue on the basis thereof. 
The document was unstamped but the plea which was first 
urged on this point was not pressed in view of the terms of sec- 
tion 36 of the Stamp Act, No. II of 1899. In this view of the 
case the appeal must fail. It is dismissed with costs. 

A'pf&nl diammed. 
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KABIMUDDIN (Defehdaot) ». GOBIND KRISHNA NARAIN Aim ahoteeb 

(Plaihtipps) 

and four otLer appeals consolidated. 

[On appeal from tiie Higli Court at Allahabad.] 

Mindu lm*-^AUemtwn Minim midom-^MeU &limaiion-^L$sal 

me 0 mt^*^Trm$fer to mtisfy deefee'^Vomirmiwn of”>^Tfe$BrmUon of 
famiif €9tat0^Costi of UiigaiiQU^Vomfrmiimi of comfromim ore&Ung. 
^ divuion of ostate-^Watwe of etiaie Men Ig imghiere through /other 
with imferfeoi title ^ 

ffha plaintiffs were the sons of the sole surviving daughter of a Hindu 
widow in possession of her husband*s estate who'had in 185? exeoutedj in favour 
of the plaintiffs* paternal grandfather, a bond for money advanced to the widow 
for family purposes including the costs of ’litigation which was eventuaEy 
successful in preserving the estate of her husband, !rhe defendants were 
purchasers from the same creditor to whom in 1869, the mother, ol the 

Pr&mnt ;«-^Lord Maonashitbn^ Lord Atkinson, Lord OoLuip, and 
WwBqoBia* ■ ' 
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plaiatife. in satisfeotioa of a decree oblamed agamsr ner on rne oonu « 
seating her father's estate, transferred the property in suit. In her pe xtion co 
theeoarfcfor pernussioa to settle the claim in that way, she siatee « the 
property to be assigned was » owned and possessed ” by her, and that the juug- 
meat creditor was to » enter into possession as a proprietor like the petiuonei. 
SeU by the Judicial Committee that on the construction of the transfer 

it was intended to convey an absolute estate. 

Seld also that the debt was one for which she was justified in alienating 
the family property. The preservation of the estate of her husband and the oosis 
of litigation for that purpose were objects which justified a widow in mournng 
debt and alienatiag a sufficient amount of the property to discharge it , 
rMaynes' Hindu law, 7th edition, para. 827] and the general principle of Hindu, 

law that he who takes the estate becomes liable for the debts of the estate was 

especially applicable in a ease like the present, where, but for the debt,, the 

estate would have been lost to the plaintifs. 

Disputes which arose as to the succession to the property in suit, which 
originally belonged to the maternal great grandfather of the plaintifis, wore 
settled by a compromise made on 21st d uly 1860, between the claimants, namely,, 
his daughter’s son, and the tvo daughters of a son, who predeceased him, where- 
by certain shares of the estate were allotted to each of them ; and on the death 
of her sister in 1866, the surviving daughter (the mother of the plaintifs) 
' succeeded to her share by survivorshipj 

Meld on the constructinn of the compromise that . the grand daughters 
acquired under it only a life-interest in the property, their right to which must 
been derived through their father notwithstanding that his 
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own father survived him, his title, in whatsoever way it was defective, being 
jpro Unto cured by the agreement of compromise. 

Five consolidated appeals from a judgment and decrees 
(29tli April 1903) of the High Court at Allahabad which revers- 
ed a judgment and decrees (30th March 1900) of the Court of 
the Subordinate Judge of Bareilly which latter court had dis* 
missed the respondents’ suits. 

The suits were brought for possession of certain immoveable 
properties claimed by the plaintiffs under a title derived from 
one Jai Chand Eai by whom they had been transferred by sale 
to the defendant (the present appellants) or to those under 
. ^hom the. defendants claimed. The plaints stated that Ratan 
Singh and Daulat Singh, his son, formerly owned and possessed 
the property in suit; that Eatan Singh became a convert to 
idiuliainmadanisia, in 1845 and forfeited his right in the property 
;^hich tfien ,veated.,iml).aulat Singh 5 that Dauiat Singh died, on 
. 8th .January 1851, and the property devolved on his widow Sen 
kunwar ; that Mewa Kunwar was married to Eai A.ftafc Rfii, 
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the son of Jai Chaud Eai ; that Sen Kunwar executed a bond 
in favour of Jai Chan d Eai for Es. 61,359 in 1867 -without any 
legal necessity, and on the basis of that bond Jai Chand Eai 
sued Mewa Knnwar and Chatar Kunwar (the daughters of Dau- 
lat Singh and Sen Kunwar) and obtained a decree after Chatar 
Ivun war’s death against Mewa Kunwar and the assets of Chatar 
Kunwar s estate through Mew'a Kunwar’s confession of judg- 
ment ; and that Jai Chanel Eai having taken out executiou of 
the decree, Mewa Kunwar on I3th December 1869, made a 
compromise with him, wliereby she transferred to him (among 
other villages) the property, the subject of the present suits and 
the plaintiffs alleged that Jai Ohand Eai’s decree was merely 
collusive and the compromise transferred to him only the life 
interest of Mewa Kunwar, and on her death on 25th March 
1899, the rights of the defendants in the property, in suit became 
extinguished. 

The defence in each suit so far as material was that the 
property in suit was the self-acquired property of Eatan Singh j 
that Eatan Singh continued to be a Hindu up to the time of his 
death; that even if he became a Muhamadan Eegulation VII 
of 1832, prevented forfeiture of his right in his estate ; that on 
his death on 16th September 1851, his property devolved on his 
widow Eaj Kunwar and her name was recorded in respect of 
it in the revenue records up to 1860 ; that Eaj Kunwar’s posses- 
sion was adverse to the right of Mew'a Kunwar, Chatar Kunwar, 
and the plaintiffs and the suits were barred by 12 years’ limi- 
tation ; that Mewa Kunwar held the property as its absolute 
owner, and was competent to transfer it as she wished ; that the 
plaintiffs and their grandfather, Jai Chand Eai formed a joint 
Hindu family, and they were bound by the alienations made by 
him ; that the debt for wliieh Jai Cband Eai’s decree was passed, 
was money borrowed by Sen Kunwar for legal necessity, and 
the plaintiffs were bound by the decree and the compromise; 
and that the defendants were entitled to the benefit of section 41 
of the Transfer of Property Act (IV of 1882). 

It appeared that after the deaths of Daulat bingi (who 
predeceased his father) and Eatan Singh, disputes ai'ose as to 
the succession to the property, in consequence of which tte . estate 
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As feo the two last findings he iggg 


whom the defendants claimed, 
said:' — 

“Xliairati Lai, daugMer’s son of Batan Singh, was entitled nnder Hindu 
law to suooeed to his maternal g-randfather’s estate. An agreement was made 
by Khairati Lai with Mewa Kunwar and Ohatar Kunwar whereby he kept with 
him 7i annas share in Batan Singh’s estate and gave to eaoh of the two ladies 
Ai annas share. As Khairati Lai was legal heir of Batan Singh, after his widow’s 
death he in fact was owner of the estate, Mewa Kunwar and Ohatar Kunwar 
had no right to inherit it or any portion of it under the Hindu law. They must 
be supposed to have acquired the 8J- auaas in the estate through a grant from the 
rightful owner Khairati Lai. The share of 8 ^ annas should be treated as the 
self-acquisition of the two ladies. Mewa Kunwar and Ohatar Kunwar possessed 
the estate as owners. Mewa Kunwar also became legal owner of Ohatar Kunwar’s 
share. When she got its possession she was competent to deal with the whole 
Si annas in the estate as she liked. As it did not belong to the 
maternal grandfather, they have no right to question the validity of the transfers 
made by their mother. 

Decrees were accordingly made dismissing all the suits. 

On appeal the High Court (Sib John Stanley, C. J. and 
Bhekitt, J.) held it proved that Ratan Singh was converted in the 
year 1846 ; that the property in suit was the joint property of the 
family and not the self-acquired property of Ratan Singh, and that 
whether self-acquired or not it passed to Daulat Singh, as the 
effect of Ratan Singh’s conversion ; that Mewa Kunwar, there- 
fore, succeeded only to a Hindu female’s estate of inheritance and 
as such was incompetent to convey the property to Jai Chand Rai, 
that Raj Knnwar was never in possession of the property, the 

Court of Ward’s holding possession not for an individual but for 

the proper heir ; and that the compromise of 1860 did not operate 
as a grant from Khairati Lai to Daulat Singh’s daughters. 

The decrees made by the Subordinate Judge were consequently 
reversed and the suits decreed. 

The judgment of the High Court in the report of the eases be- 
fore the HigTi Court will be found in I. L. R., 25 All., 546. 

On these appeals 

OoweU for the appellants contended that Mewa Kunwar and 
her sister Chatar Kunwar, took absolute estates under the com- 
promise of 2l8fc July 1860, ia which they were described as the 
daughters of Daulat Singh. Mewa Kunwar afterwards inherited 
Chatar Kunwar’s share and thus obtained an absolute inter^t ■ 

In 8| annas of the estate which must be taken to be her seif-a 
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woperty. The title of Banlat Singh, whatever it was, was 
!dlitt!d and confirmed by that compromise. Eeference ^ 
^maOudh BehmeeUl v. Mma. KoonwctT (l>and Me^a 
Koonwm' v. Kv.wwan' (2). From Mewa Knowar, the 

property passed nnder the transfer of 13th December 1869 to the 
appellant’s vendor Jai Chand Eai absolutely, in execution of the 
decree obtained by him against her as representing her father s 
estate. By that transfer, it was submitted the respondents were 
bound. That decree was obtained on a bond executed by Sen Kun« 
war the maternal grandmother of the respondents it was 
upheld in a contested suit brought after her death by Jai Chan 
Eai against her daughters in which it was decided tliat the decree, 
as well as a mortagage-deed to secure interest accrued thereon 

were binding in Daulat Singh’s estate. All the evidence showed 

that the loans in respect of which the decree had been obtained 

were, justified by legal necessity and there was no evidence the 

other way. The transfers by Mewa Kunwar, to Jai Chand Eai, 
therefore passed not merely her life estate to the latter but the 
whole interest of Mewa Kunwar in the property. Eeference was 
made to JugulUshore v. Jotendro Mohun Tagore (3) j Ishan 
Ghunder Mitter v. Bukhsh Ali Soudagur (4) ; General Manager 
of DarhhangaRajv. Maharaja Coomar Ramaput Singh {6)-, 
Bissesmr Ull Sahoo v. Luehmessur Singh (6), and the Trans- 
fer of Property Act (IV of 1882), section 41. The respondents 
were the paternal grandsons of Jai Chand Eai and members of 
the joint family of which he was the Manager, and they were 
bound by his transfers to the appellants. 

Be Oruyther, K. C., and B. Dube for the respondents con- 
tended that Mewa Kunwar succeeded to a Hindu daughter’s estate 
of inheritance, and that namely a life estate, was all she was 
competent to convey to Jai Chand Eai and through him to the 
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Uiianci iiai the property in suit^ but passed only her life interest- 
in it, Ldlcis ATfhdTTiQjtli SdJi V, AchclidTi Kudv ( 1 ) was referred to, 
Gowell replied. 

1909j /tiZ-y ls^:™The judgment of their Lordships was deli* 
vered by Sir Afdbeiw Scoble 

The five actions in ejectmentj which have bean consolidated 
for the purposes of thene appeals^ all raise the same question. 
The plaintiffs (the present respondents) in each case are the sons 
of Rani Mewa Kunwar, deceased 5 and the defendants (the 
present appellants) severally claim as purchasers from one Jai 
Chand Rai^ who^ in his turn^ claimed to have become entitled to 
the property sold 5 in satisfaction of a decree obtained by him 
against the same Rani Mewa Kunwar, for money advanced by 
him to her mother for family purposes. The point for decision 
is whether Rani Mewa Kan war conveyed to Jai Chand Rai 
an absolute^ or only a daughter's estate in the villages in 
suit. 

It is unnecessary to enter into the earlier history of this 
family, as it will be found summarized in the judgment of this 
Committee in the case of Rani Mewa Eunwar y. Rani Hulas 
Eunwar{2). For the purposes of these appeals it is sufficient to 
state that, disputes having arisen as to the succession to the 
estate of one Raja Rutfcun Singh, Rani Mewa Kunwar^s grand- 
father, a compromise was effected between the rival claimants, 
the terms of wffiich were embodied in an agreement, dated the 21 st 
July, 1860. Under this agreement, the property being treated 
^^as if it were one rupee/^ a share of 7| annas was awarded to 
Khairati Lai, his grandson, as share of 4| annas to his grand- 
daughter Rani Mewa K on war, and a share of annas to her 
sister. Rani Chittar Kunwar. As to the effect of this agreement 
their Lordships observe that it assumes that the parties were 
severally claiming by virtue of *some right of inheritance the 
property of the Raja Rattan Singh j that there were questions 
(1) (ism) t E K All, B4, ^ (2) 1874 L’B., 11 1 § 7 ,, ' , 



between them which might disturb tne rig 

and it was better instead of a long litigatu 
(p. 164:). The compromise is based c 
there was an antecedent title of some 
and the agreement ac 
(p.l66). 

For the purposes * 
quire what was the 

and her sister to the property of their gr 
closed by the agreement. In it they are 
ters of Knnwar Daulat Singh, 
have been derived through him, 
predeceased his father. 

Knnwar herself, when she 
vorship the share of her sister, who died on 
on the ground that the property in l-IL d:: 

Singh through his widow to his daughters, 
clear that whatever may have been the original 
Daulat Singh's title, that imperfection was 

the agreement, ’ 

tion of the family estate. 

Assuming, then, that the daughters t< 
grandfather’s property under the agreement in 
father, what was the nature of the estate which so 

'■ ■ -I 


sals, it is necessary to en- 
of Rani Mewa Knnwar 
■andf ather, which is dis* 
i described as the daugh* 
and their title must be taken to 

^ notwithstanding the fact that he 

This was the view taken by Mewa 
sueoessfnlly claimed to take by sutvi- 
■■ ' ithelSth April 1866, 
suit descended from Daulat 
It is, at all events, 
imperfection of 
protanto cared by 
which secured to his daughters a considerable por* 



: : - iiesifatioB^ their Lordships have come to the gob- 

•eliisioB, that this is'. th© correct .view. 

Taming now, to the transaction between Rani Me wa Kunwar 
and Jai Cliand Eab npo.n which the title of the appellants is' 
'baseclj it appears from the judgment of this Committee already 
referied to p. 160), that after the death of Raja 

Ruttim Sieglij 

questions arising out of this alleged conversion to Mahomedanism of the Rajah, 
and rospcciiing the confiscation [of his estate in Oudh by the King of Oudh] 
were contested between the ^vidows of the deceased Euttnn Singh and of his 
sou, Daulat Singh ; and after their deaths, the controversies were rene^ved be- 
tween Khairati Lai and Mewa Kunwar and her sister. 

’ These controversies were put an end to by the agreeoient of 
the 21st July. 1860; but as Eiittun Bingh died on the 14tli 
September 1851, the litigation lasted for nearly nine years, and 
as the estate was large, the expenses were correspondingly heavy. 
To meet these and other expenses, Sen Kunwar, Daulat Singh^s 
widow, is alleged to have borrowed from Jai Chand Rai, in the 
six years from September 1851 to October 1857, sums amouiat- 
ing to Es. 51,366 — upon which Es. 20,628 were due for interest 
— and to have executed in his favour a bond for Rs, 51,869 and 
a mortgage-deed for Rs. 20,525. In 1861, Jai Chand Eai 
brought a suit upon the mortgage-deed in the District Court at 
Bareilly, against Sen Kunwuir’s two daughters, Chittar Kunwar 
and Mewa Kunwar, which, on appeal to the Sa4r Court at Agra, 
WU3S decided in his favour, the learned Judges holding that there 
could 1)6 question then as to the validity of the considera- 
tion for which the deed in suit wms executed/^ and that 
the loans had not been exclusively made on account of the 
litigation betw^een Raj Kunwar and Sen Kunwar in the British 
Courts, but it might be reasonably believed that portions 
of it were applied to the recovery from attachment of Eatan 
Singles property in Lucknow, and to the maintenance of the 
family in a style suited to their social position and antecedents/^ 
It should be mentioned that, although Mewa Kunwar did not 
contest this claim, it was hotly contested by Chittar Kunwar 
upon every |)o?sible ground, and that there was no appeal 'against 
this decision, ’ ■ ■ h , ■ /'■' ' 
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Id 1865, jai Chand Rai brought a suit in the Court of the 
Civil Judge at Lucknow claiming Es. 96,868 as due upon the 
bond executed by Sen Kunwar in 1867. To this suit Chiltra 
Kunwar aud Mewa Kunwar were made defendants. Mewa 
Kunwar again admitted the claim but Ohittar Kunwar resisted 
it. She died, however, while the suit was pending, aud eventu- 
ally the Ml claim was admitted by Mewa Kunwar, who had 
inherited her sister’s share, and a decree was passed accordingly. 
In satisfaction of this decree, Mewa Kunwar, with the sanction 
of the Court, assigned certain viEages, including those in ques- 
tion in this suit, to the judgment creditor. In her petition to the 
Court, for permission to settle the claim in this way, she says 
that the judgment creditor is to ‘-enter into possession as a 
proprietor like the petitioner/’ and it was suggested at the bar 
that this meant that he was to take her life- estate only ]; but as 
there is a previous statement in the same document that the 
villages to be transferred were ‘‘ owned and possessed ” by ber^ 
the more reasonable construction is that she intended to convey 
an absolute estate. 

The question remains— Was the debt which w’as due to Jai 
Ohand Eai a debt which, according to Hindu law, Mew^a Kunwar 
was justified in paying? It was a debt which her mother, the 
widow of Daulab Singh, had incurred for family purposes^ and of 
•which the family had had the benefit ; for the result of the liti- 
gation, which could not have been carried on without borrowed 
money, was the compromise which secured to the •family a large 
share of the estate. The preservation of the estate and the costs 
of litigation for that purpose,, are objects which justify a wuclow 
in inciirriDg debt, and ^alienating a sufficient amount of 
the property to discharge it. Mayne Minclu km (7th ed.), 

- para. 327, Moreover, the general principle of Hindu law that' 
he who takes the estate becomes liable -for the debts of the 
especially applicable in a case like the present 
where, but for. the debt, the estate w^ould have been lost to the 
respondents. . 

For these reasons,, kheir Lordships will humbly advise His ' 
;/ ' , Majesty that these appeals should be alio \ml, the decrees of the 
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High Court discharged with costs, and the decrees of the Subor- 
dinate Judge in the five original suits restored. 

The respondents must pay the costs of the appeals. 

Appeals aUowed, 

Solicitors for the appellants i—Ranken Fwdj Ford^ and 

Chester. 

Solicitors for the respondents :~T. L. Wilson Go. 

J. Y.W. 
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APPELLATE CIVIL 


Before Sir John Stanh’y^ Knight^ Ohio f Hoe Jimi.ie 

KALI SHANKAE (Plaintiff) -v. NAWAB SINGH and othbes (Defendants.)* 
Hindu BaiO'^Mitakshara'--^ Mortgage of ancestral propertg Ig one member^ 
Wo decree can be gassed against his share. 

A member of a joint Hindu family governed by' the Miiakshara cannot 
validly mortgage his undivided share in ancestral property held in co-parcenary 
on his own private account without the consent of his co-sharers. 

Hence, where a father in such a family purports to mortgage the ancestral 
property neither for a lawful necessity nor for an antecedent debt, held that a 
decree for sale cannot he passed even in respect of the share of the father alone. 
Chandra Deo v. Mata Brasad (1), and BalgoUnd v. Warain (2) followed. 

The material facts will appear from the judgment. 

Hon’ble Pandit Sundar Lai, for the appellant. 

Babu J ogindra Hath Ghaudri and Pandit Moti Lai Nehru, 
for the respondents. 

The following judgments were delivered : — 

BanbeJI, j. — This appeal arises out of a suit for sale 
brought upon three mortgages. The first of these is dated the 
25th of Jane 1894, and is for Rs. 6,200, the second dated the 
30th of March 1895, is for Rs. 3,000 and the 3rd is dated the 
8th of July 1895, and is for Rs. 2,000. The suit was brought 
not only against the mortgagor bat also against his sons and 
grandsons. The latter contested the claim and urged that their 
interests in the mortgaged property could not be affected the 
mortgages. ' ■ y-ot' Y’, 


* First Appeal No. 148 of 1907 from a decree of IsM Prasad, Subordinate 
Jud^ of Mainpuri, dated tie 13tli of February 1907, 
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The court below found in res}5ect of the irst mortgage of 

the 8th of July 1896, that necessity for iaourring the loan for 
the benefit of the joint family had been established and made a 
decree for the amount of that mortgage to be realised by sale of 
the mortgaged property. As regards this part of the decree there 
is no controversy in this appeal. 

As regards the second mortgage, namely, that of the 30th of 
March 1895, the court below was of opinion that although the 
debt was not tainted with immorality, it had not been proved 
that it was incurred for family necessity. The claim in respect 
of that mortgage was accordingly dismissed. In view of the 
recent Full Bench ruling in Ohandra Deo Singh v. Mata Prasad 
(1), and the opinion of the majority of the Judges constituting 
the Full Bench, it must be held that the court below has rightly 
decided that the burden of proof was upon the plaintiff. As the 
plaintiff failed to prove that the mortgage was made for the 
benefit of the family his claim wasr ightly dismissed. Mr. Sundar 
Lai) the learned advocate for the appellant, does not contest the 
correctness of the lower court’s finding as to the non-existence of 
necessity for the loan. He, however, raises the question whether 
in respect of this debt a decree should not be passed for sale of the 
father’s interests in the mortgaged property, the debt not being 
tainted with immorality. This question I will consider later. 

It is conceded that having regard to the fact that the period 
of limitation for a personal decree against the father expired 
before the suit was instituted, a decree for the recovery of the 
amount of this bond personally from the father and generally 
from the family property cannot be passed, the claim for such a 
decree being time-barred. 

There remains the mortgage of the 26th of June, 1894, the 
amount secured by which was Es. 6,200. This amount consists 
of a sum of Es. 3,116-4-3 due under previous mortgages, dated 
the 4th of February 1893, and the 24th of March 1893, and a 
sum of Es. 3,083-11-9 paid in cash on the date of the mortgage. 
The lower court held that out of the sum of Es 3,083-11-9 men- 
tioned above, necessity for incurring the loan had been proved 
to the extent of Es. 1,500 only. On this point no argument 

I. ti. m, ITS , 
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has been ' addressed to us impugning the finding of the court 
below. The learned Subordinate Judge however has overlooked 
the fact that Es. 8,116-4-8, part of the consideration for this 
mortgage, consisted oi antecedent debts for which the mortgagor 
IV as coiapetent to mortgage the whole of the family property, the 
debt not being tainted with immorality, Mr, Ghaudri for the 
respondents concedes that the court below ought to have passed a 
decree for this sum of Es. 3,1] 6-4-3 and interest thereon from the 
date of the mortgage, in addition to the amount for which a de- 
cree has been made On account of this mortgage. The appeal 
therefore should succeed so far as the item of Es. 3,116-4-8 men- 
tioned above, and interest thereon is concerned. It is urged on 
behalf of the appellant that in respect of all the three mortgages 
a decree should be passed for sale of the interests of the mortgagor 
in the mortgaged property. In the view which I held in the 
Full Bench case referred to above this contention would be sound, 
but I feel myself bound by the decision of the majority of the 
Full Bench. The Calcutta High Court has no doubt held that in 
a case like this a decree may be made for the sale of the father’s 
interest in the mortgaged property, but according to the view of 
the majority of the learned Judges who constituted the Full 
Bench of this Court it would be iuconsistent to hold that the in- 
terest of the father can be sold and that the father was competent 
to make a mortgage of his own interest only. The learned Chief 
Justice said in his judgment fat page 208 of the report) ; “ It 
follows from this that if the mortgage in suit is not binding in toto 
it is not binding as to the mortgagor’s share in the mortgaged pro- 
perty,” and the opinions of the other learned Judges seem to he 
to the same effect. In their opinion this conclusion is in conson- 
ance with the decision of their Lordships of the Privy Council in 
Balgobind Das y.N'aTain Lai (1). The plaintiff is not therefore 
entitled to a decree for sale of the interests of the father in their 
mortgaged projierty. As regards the mortgage of the 25th of 
June 1894 the claim for a personal decree was time-barred 
having been instituted after the expiry of six years from the date, 
on which the debt became due. Therefore the only decree which 
the plaintiff can get as regards that mortgage is a decree for 

V(l) {1898) B** 15 AIL, 389* ' 
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The result is that the appeal will be, allowed so far that to the 
amount deere'ed by the court below in respect of the first mort- 
gage dated the 25th June 1894,- should be added the sum of 
Es! 3,116-4-3 mentioned above and the decree will be for the 
principal sum of Rs. 4,616-4-3 together with interest thereon at the 
stipulated rate from the date of the mortgage, namely the 25th 
of June 1894, to the date- fixed for payment and thereafter at 
the rate of 6 per cent, per annum. In other respects the decree 
of the court below in regard to this mortgage will be upheld. As 
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stipulated in the mortgage and thereafter at 6 per cent, per 
annum. The costs in this Court and the court below will be paid 
by the parties in proportion to the failure and success, including 
in this court, fees on the higher scale. We fix the first of October 
1909, as the date for payment of the mortgage money. The de- 
cree of this Court will be drawn up in the form prescribed by 
Order 34 of the Code of Civil Procedure and should separately 
specify the amount due upon each of the mortgages in respect of 
which the claim is decreed and the property to be sold for realisa- 
tion of that amount. 

Stanley, C. J. — I agree in the proposed order.. As to the 
contention that the father’s share at least in the mortgaged pro- 
perty is liable to be sold, it seems to me that this question is 
concluded by the decision of the Privy Council in Balgobind Das 
V. Narain Lai (1). It was in that case held that according to 
the law as administered by the courts of this Province a member 
of a joint family cannot valiJly mortgage his undivided share in 
ancestral property held in coparcenary on his own private account 
without the consent of his cosharers. In view of this decision 
■^'e are bound to hold that the mortgage by the father which waa 
■ is AU.,m 
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MISCELLANEOUS CIVIL. 


Before Sir John Sta^ile^, Knight, Chief Jus tieet Mr. Justice Richards, 
and Mr, Justice G-riffin, * 

WILLIAM ARTHtJK EOESHAW (Petitionee) v. EUNICE GERALDINE 
FORSHaW (opposits Pasty). 

Act Ko. IV of I860 (Indian Divorce Act,) sections 1%VI ^Decree nisi-^Dutg of 
the Court passing that decree ^Confirmation. 

The High Court should not make a decree for dissolution of marriage 
absolute without a motion being made to it for that purpose. When after the 
passing of the decree nisi for dissolution of marriage, no one represented 
either the petitioner or the respondent and co-respondent in the High Court, 
no order could be made on the reference for confirmation of such decree 
unless a motion was made to the Court for that purpose. Held further that 
under section 12 of the Act the duties of a court in the investigation of a suit 
for a divorce are that upon any petition for a dissolution of marrias'e beinf*- 


**' Matrimonial Reference No. 2 of 190B made byJ# H, Oumihg, District 

Judge of Cawnpore* ' , ’ 

(X) I, L. R., 10 Aii« 559* /_ v , 
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petitioner was required to furnisli the correct address of the res- 
pondent and co-respondent but was unable to do so inasmuch as 
he could not find out the residence of his own client^ the peti- 
tioner. No person appears before us to represent him and we 
are wholly unable to say whether or not the parties have come to 
terms and arranged their differences. It may be that since the 
decree nisi was passed the petitioner and respondent have co- 
habited and so the adultery has been condoned. Under these 
circumstances we are unable to confirm the decree nisi for divorce. 
A similar question came before a Pull Bench of this Court in 
the case of Cvlley v. Galley (1). In that case it was held by the 
majority of the Bench that the High Court should not make a 
decree ws-i absolute without a motion being made to it for that 
purpose. In this decision we fully concur. As no one represent- 
ing the petitioner asks us to confirm the decree we cannot pass 
any order upon this reference. We shall adjourn the case so as 
to give the petitioner an opportunity if so advised to institute a 
proceeding before this Court to have the decree confirmed. We 
request the learned District Judge to inform the pleader who 
appeared in his court for the petitioner our order so that he may 
communicate it to his client if possible. 

The case was again laid before the Court on the 17th April 1808, after a 
petition for confirmation of the decree niai had been made by the husband, when 
the following order was passed : 

Stanley, 0 . J., Eichabds and Gbifein, JJ. — This matter 
comes before us on a reference under section 17 of the Indian 
Divorce Act for the purpose of having a decree for the dissolution 
of the marriage of the petitioner William Arthur Forshaw and his 
wife Eunice Geraldine Forshaw confirmed. The ground upon 
which the petitioner sought for a dissolution of his marriage is 
the adultery of his wife with the co-respondent, one Innes. It 
appears that in the course of the proceedings the wife was 
examined and she admitted the adultery. Upon this admission 
coupled with a letter received from her, the court below found 
that adultery was proved and passed a decree for dissolution of 
the marriage. We have no reason on reading the evidence before 
us to come to the Oonclusion that the petitioner connived at the 
f^ultery or was accessory to it, but at the same time we do not 
’'(iius'as] 1*11. 'E.;ioAu., 550. , 
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think that the case was so thoroughly investigated in the court 
below as is required or was intended by the legislature. It ~ 
does not appear that the court below cross-examined the respon- 
dent as to the circumstances under which she left her husband^s ^ 
home^ or as to the reasons which induced her to go to the house 
of the co-respondent Innes* Section 12 of the Indian Divorce 
Act prescribes the duty of a court in the investigation of a suit for 
a divorce. It provides that upon any petition for the dissolution of 
a marriage^ the court shall satisfy itself, so far as it reasonably 
can, not only as to the facts alleged but also whether or not 
the petitioner has been in any manner accessory to or conniving 
at the going through of a form of marriage, or the adultery, or has 
condoned the same ; and shall also enquire into any counter- 
charge which may be made against the petitioner. Now in this 
case as we have said the only evidence in support of the adultery 
is substantially the evidence of Mrs. Forshaw herself. In that 
evidence she states that since she left Bareilly she had nothing 
to do with her husband nor did she return to him ; that on the 
13th of April she was staying at Oawnpore with Mr. Innes in a 
house which he rented. She admits that she sent the letter to 
which we have referred and states that she is living with Mr. 
Innes and that her husband never approved in any way of what 
she had been doing. Upon this evidence the court granted the 
petition observing as follows:— I think it is unnecessary to 
require the applicant to produce further evidence. The co-respon- 
dent admits the charge of adultery and denies that the applicant 
connived at it. Both she and the applicant appear to be truthful 
witnesses/^ That is the substantial part of the judgment. We 
think that the court below ought to have subjected the respondent 
to cross-examination as to the circumstances connected with her 
departure from and her motive for leaving her husband's home, 
and to have done as the Act lays down, so far as it reasonably 
could everything necessary to satisfy itself not only as to the fact 
of the adultery but also as to whether the petitioner had been in 
any way accessory to or conniving at it. The provisions of the,' 
section which we have quoted should not be overlooked and we 
hope that in future in matters of this kind coming before; the ' 
courts* below the requirements of. the section", wiE.be carefulfy 
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Before Mr. Mice Banerji anS. Mr. Mice 
4 MAL (pLstiis) «. MAKOTM B^KHSH ASD othees (Dbseis 
f JTo XV of 1877 (Indian UmitaUon Act), Schedule 11, r » 

holding oner after eapration of 
moi-e a teaant holds oYer aftoi: the expuy of uhe 
r against the landlcd on the exphy of the tarn of the to e ^ 
Lhedule II, Limitation Aet, AMmuUm v. Tir Xeruthan {l)M 

n>fJl/ 6 PP<^ y* SllGShcifJpP^ (2)5 C ' ntr J 

Malia (4) and Khunni LaU. Madan MoUn (5) 

The facts of this case are as follows : 

On April 17th, 1887, one Jhargar execated a Ima 
one vear in favour of Bhopal Das, in respect of a hoi 

3niary‘’l8th, 1895, Bhopal Das sued Jhargar for ren' 
:se in the Court of Small Causes. Jhargar pleaded 
session in that suit and denied the plaintiff’s title. T 
8 returned for presentation to the proper court, ^ n 
i done. In 1897, the house in question along with 01 
•ties belonging to Bhopal Das was sold in execution of 
1 imrchased by Ram Ratan, the decree-holder. On 1 
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plaintiilf and they continued in possession of the house without 
any fresh tenancy being created. The plaintifi appealed to the 
High Court. 

Dr- Scclish Chandra Banov ji. {iov whom Baba Ctoidm 
Cnavjdhri) for the appeilaiit : A tenant who takes the premises 
on lease for a fixed term and holds over without paying any reiit 
after the expiry of that termj cannot acquire adverse title* The 
lease having been found to be genuine^ mere non-payment of rent 
by a tenant cannot convert his possession into adverse possession. 
Premsidch Bas v. Bfmpia (1). There must be a denial of the 
JandlorcPs title^ and the denial here took place within 12 years 
of the suit. The tenancy of the defendants was tenancy by 
sufferance^ that is to say a tenancy without the assent or dissent 
of the landlord. Article 13% Schedule II, Limitation Aet, is the 
article which applies. No doubt the original tenancy has expiz’ed, 
but the tenancy which has come into existence by operation of 
law still subsists, and the suit is within time. A tenanej^ by 
sufferance is determined by the act of the landlord as by express- 
ing liis dissent to the tenants occupation or by taking steps to 
evict him or by the aes of the tenant as by his transferring 
the property which he cannot do having no title to convey. 
Adimulam v. Piv Ravntlian (2). His possession is not adverse 
and he is not a trespasser. It is to prevent the consequences 
arising from such possession that the law has created this fiction 
of a tenancy. Foa, Outline of the Law of Landlord and tenant^ 
p. 5. 

The expression or otherwise assents section 116 of the 
Transfer of Property Act connotes also an action on the part of 
the landlord. It is submitted that the position of a tenant by 
sufferance cannot be worse than that of a licensee. Permission 
in his case too is, it is submitted, implied. The observations in 
Mitra on Limitation, 4th edition, p. 1021, are also in support of 
the appellant, as also those in Srinimsa v. Muthueami (3). 

The eursus mrirny however, is opposed to this contention^ 

The following are!the several cases decided since Adimulmh^s 


BCJSl 

I?. 

AIakdcjm 

BxKmii, 


(1) (1&79) I. L. E., 2 A]]., S17. {2) (1£86) 1. 1, B., 8 Maa., 421/ ■ 

(S) (1800) I. El, B„ 24 Mad., 246, 261., , ^ 
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Kantheppa-v. 8hesliap]pa,(ii)-,Chandri ’ 

LaG-hmanv.OuhccTiLal (3); KhunniLalv. Mada^^mohmL. 

(4); 7ad£i,palli v. Dronximraju (6) and Madanmohan 

Y. KumO''i^ Rams^wctv Molia (6). 

■K^usldOirdhaviUl AgarwaU, for the respondents, ^vas 
not called upon. 

The following judgments were delivered ; 

TxTDBALL J. — This appeal arises out of a suit to reoovei 

posMssioD ot a house aud Ro, 47-4 0 a, Teore of imt thereof foo 

*. period oommeoeing from 17th Oelober 1904 aod eod.og Irifa 

The facts are as follou s :-On April 17th, 1887, the plaintifl's 
father Bhopal Das leased this house to one Jhargarh, brother of 
defendants 1 and 2, and father of defendant No. 3 for a fixed 
period of one year at a monthly rental of Rs. 1-12. After the 
expiry of the term of this lease the lessee continued to hold over 
without the expretS assent or dissent of the lessor. He praid no 
rent. On the 18th February 1895, the pjlaintift brought a suit for 
-rent against Jhargarh in the Small Cause Court for a period com- 
mencing from September 1892, up to the date of suit. Jhargaih 
contested the suit on the ground that he had held adverse posses- 
sion of the house for ov'er 30 years and denied having ^executed 
the so-called Urayanamah and having paid any rent. The plaint 
was returned by the Small Cause Court for irreseutation to a 
proper court on the ground that a question of a proprietary title 
was involved. The plaintiff however did not prosecute the suit 
for reasons it is unnecessary to detail. Ihe proprietary title 
l-.fl^qed from him by auction sale to others but was finally reacquir- 
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expired since the expiry of the lease^ the suit was time barred 
under Article 139, Schedule II, of the Indian Limitation Act of 
1S77. The plaintiff comes here in second appeal and it is urged 
on his behalf that the lower court has taken a wrong view of the 
legal position of the parties. That the possession of a tenant by 
sufferance is not that of a trespasser nor, as such wrongful in law* 
That where a hindlord remains silent when his tenant holds over 
on the expiry of his lease, his silence must be presumed to be 
tantamount to consent and that a new tenancy commences and 
limitation does not begin to run until this new tenancy comes to 
an end either by the substitution therefor of a fresh tenancy or by 
the tenant setting up an adverse title. 

It is also urged that mere non-payment of rent does not 
constitute adverse possession and. that it was not until after 18th 
February 1895, that Jhargarh set r<p an adverse title and the 
present suit is within 12 years of that date. Tlie learned vakil 
for the appellant who has argued the case most ably and fairly 
and has placed before us all the rulings of the various High 
Courts in India, relies on the ruling in Adimulam v. Fir Revu-- 
than (1), wherein it was held that if a tenant for years holds 
over in British India time does not begin to run against the 
landlord until the tenancy on sufferance has been determined. 

The principle adopted in the ruling above mentioned appears 
to be that directly the tenancy for the term expired a neAV 
tenancy arose, viz. a tenancy on wsufferaiice and that the limitation 
set forth in Article 139, Schedule II, of t! e Limitation Act Avould 
not begin to run until this second tenancy came to an end. 

We are unable to agree with the view that a tenancy on 
sufferance is such a tenancy as is contemplated by Aiticle 139. 
In the case of such tenancy there is no privity between the parties. 
The so-called tenant on sufferance is one who wrongfully continues 
in possession after the expiration of a lawful title. He is not 
entitled to any notice. There is very little difiference between 
him and a trespasser. The same ruling Avas^ considered by the 
same High Com't in Vada PalU Narasimham v.DTonamraju 
Seetlwva'niGfVWTthy (2), and it was held that that decision could 
no longer be treated as good law following 'theview.expres^sed in 
(1) (1885) I* I* 8 Mad., 421 (5^) (190 B) 3j.^ Bi, 31 163| 
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Seshamma Shettai v. Ohickaya Hegade (1), that in a suit by a 
landlord to recover possession from a tenant for a teinu of yeiu'S 
time begins to run under Article 189 from the expiry of the Lena 
which must be held to be the time when the teiiaucy is d'-tor- 
mined within the meaning of the article. The same point was 
considered by the Bombay High Court in Olmidri v. D iji Bhm 
(2). Following a former ruling in Kantheppa v. Shcshi-pp’t {o), it 
was therein held that a tenant holding over after the expiration 
of the term mentioned in his rent note is a tenant on sufferance 
and there is no such relationship between landlord and tenant ap 
is contemplated by Article 139, Schedule II of Act XY of 1877. 
The opinion expressed by a Bench of the Calcutta High Court in 
Madan Mohan Ooshain v. Kumar Bameshar Malia (4) is to 
the same effect, vis. that time begins to run against the lessor 
under article 139 from the date of the expiry of the lease. 

Coming to the decisions of our own Court the case ot Frem- 
sukk Das v. Bhwpia (5) which has been cited, does not touch 
the point. There was no lease for a term in that case. 

In Bachman v. Qidsari Lai (6), a Bench oi this Court held 
under circumstances similar to those of the present case that the 
suit for possession was barred by 12 years’ limitation, the relation 
of landlord and tenant having been determined at the end of the 
year 1839 since which time no rent had been paid. Article 139 
is not specifically mentioned and the court appears to have held 
that the defendant tenant’s possession had been adverse on tlie 
ground that no rent had been paid and no assent proved on the 
part of landlord. 

The point again arose in the case of Khunni Lai v. Madan 
Mohan (7). The case of Fremsukhy. Mwpw, (6) was consi- 
dered and distinguished. In that case (as in the present one) 
there was no payment of rent to the lessor and nothing to suggest 
the lessor’s assent to the lessee holding over beyond the bare fact 
that the defendants remained in possession. The lease deter- 
mined in 1884 and the suit was brought in 1904. Aa'ticle ISO was 
applied and it was held that the suit for possession was barred by 
time. From What has been noted above it is clear that the rulings 

(1) (1902) I. L,B„ 25 Mad., 507. (4) (1907) 7 G. L. J., G15. 

2) (1900) I. L. B., 24 Bom., 504. (5) (1879) I. L. B., 2 AU. 517, 

(8) (1897) I. L. B., 22 Bom., 898. (6) (1904) 1 A, L. B., 201. 

(7) (1909) 6 A. L. J. B., 289, 
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are, all against the appeliaut’s contention except that :in Adhnul- 
dm Y, Pir Revutlicm (1), from which the Madras High Court has 
itself expressly dissented io a subsequent ruling. The weight 
of authority is against the appellant. 

^ ; Liinitat.oiv clearly began, to nmon the expiry of the -term'' 
fixed by trie rent note against the appellant^s predecessor in title 
on, i,7t!i ,Aprii ISSSj uader Article 139 and the suit, is barred , by 
time. In this viiny oi the case we dismiss the appeal with costs. 

B,ah„eeji^ J. — I entirely agree. 

A^p^ml dismissed. 


Before Mr. JusHes Bmisrji and Mr. Justice Tudhall, 

BALBEO (PxiAiNTirr) «?. BADBI NATH atsid anothbb (Defendants. )=*= 
Muhammadan Lmo —Bre«emijUon-^Shaji Khalit — Basement. 

In a suit for 'pre-emption it was found that the house of the pre-empt or 
discharged water on the property sold, and this latter and the house of the 
vendee discharged water on a lane intervening between the houses and the pro- 
perty sold, Reid that both the pre-emptor and the vendee were sharers in the 
immunities and appendages {Shaft Khalit) and therefore one had no prefer- 
ential right over the other, 

Reid also, that the Aluhammadan Law does not prescribe any period which 
would give a person the right to enjoy an immunity such as that of discharging 
water or a right of way. 

The faces of this case are as follows ; — 

A certain stable situated in Muhalla Bagh Suudar Das, in tlie 
cltv o! Benares was sold by one Bhagwan Das to one Badri Nath. 
The plaintiff alleging himself to be a ska-fi hhalit sued for pre- 
emption, The defence v\"as that he had no preferential right to 
claim the property. The plaintiff^s house stood immediately 
next to the property in dispute and it was alleged that he had a 
right to discharge water of the house on a portion of it. The 
vendee’s house wa=i separated from the stable by a lane which w^as 
not a thoroughfare. Into the lane the water from both the house 
of the vendee and the stable was discharged. The Additional 
Subordinate Judge decreed the suit holding that the right of the 

• Second Appaal Ho. 838 o£ 1903 from a dooreo of G. A. Paterson, District 
3 ur >0 of Benares, dated the 29tii of May 190S, reversing a decree of Bankoy 
Bebari, Lalj Additional Subordinate Judge of Bona-res, dated tlie 283:d of Noyem^ 

( 1 ) (1885} 1. L* B., 8 Mad., iti, ' • '' < : '' V 


1909 

PUSA Mal 

r. 

Makdum 

Bakhsh. 


1909 , 
Ma'y 2G. 











520 the Indian law kehoets, [vol. xsxl 

defendant to discharge water into the lane had not been perfect- 
ed by prescription. The District Judge reversed thatfindiiig and 
held that under the Muhammadan Law it was nob necessary to 
prove user for any definite period before one could acquire an 
easement. He found both the pre-emptor and the vendee to be 
shaji Tckalit, and dismissed the suit. The plaintiff appealed to 
the High Court. 

Babu Jogindra Nath Ohaudri (for whom Babu 8arat 
Ghandra Chaudhri) and Hon’ble Pandit Sundar Lai for the 
appellant. 

Mr. Moti Lai Nehru for the respondents. 

Baneeji and Titdball, JJ. — This appeal arises out of a suit 
for pre-emption under the Muhammadan Law which has been found 
to be applicable under a custom prevailing in the locality in which 
the property in question is situated. The plaintifl' claimed pre- 
emption as shaft, hhalit, that is as a partner in the immunities 
and appendages of the property sold. The lower appellate court 
has found that the defendant vendee is also a partner in the im- 
munities and appendages of the said property and that there- 
fore the plaintiff has no right of pre-emption preferential to that 
of the vendee defendant. It has been found that the plaintiff 
has a right to discharge water on the property sold. This n-ould 
give him a right of pre-emption as Shaft hhal%t according to 
the ruling in Karim v. Prio Lai Bose (1). What we have to 
consider is whether the vendee also is a pre-emptor of the same 
class. The lower appellate court has found that between the 
property sold and the house of the vendee there is a lane which 
is not a thoroughfare. Into this lane the water from the stables 
which comprise the property sold, and the appellant’s house, is 
discharged. It is urged that there is nothing to show that the 
defendant has under the Easements Act acquired a right of 
easement to discharge water on the lane lying between his house 
and the property sold and that therefore he could not be regard- 
ed as a shaft hhalit. By the tei’m shaR hhalit is understood, 
according to the Hidaya, a partner in the immunities and appen- 
dages of the property, such as a right to water and roads. The 
right to discharge water on the lane is one of the immunities 
(1), (1805) I, L. B., 28 AU., 127, 
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and appendages of tbe property sold. The defendant vendee 1909 
participates in the same immunities, that is, he also discharges ' — 

ms water on the lane m question. He must therefore be re- u. 
garJed as a shitfildialit within the meaning of the Muhammadan 
Law. That law does not prescribe any period which would give 
a persm the right to enjoy an immunity such as that of divScharg- 
iog water or a right of way. In a case like this we must take 
consideration the rules of the Muhammadan Law as being 
rules of justice^ equity and good conscience. Applying those 
rules in this case, since the vendee is also a partner in the immu- 
nities of the property sold, he is a shafi^ hhalit and the plaintiff 
has no better right than, the vendee possesses. We accordingly 
dismiss the appeal with costs. 

The respondents have taken objections under order 41, rule 
22, of the Code of Civil Procedure, as to costs which the court 
below directed the respective parties to bear. It is not shown 
that in the matter of cost the exercise of its discretion by the 
court below* was unwarranted. We therefore dismiss the objec- 
tion with cost.s. 

Appeal dismissed. 


Before Mr, Justice Biolards and M.r^JmUee Alston, 
KIZAM*U-DDIK (Plaintiff) r. ABDUL AZIZ and othebs (Defendants). * 
Suit against two defendants — Decree against one — Ag>peal hy the defen^ 
dant made liahle-^No appeal agamst the other defendant — Af peltate 
Court' s finding agai'tist the defendant against whom the suit was dismissed, 
A suit for money was instituted against A. and IC The Court of first instance 
held that A was liable and dismissed the suit against K. A appealed but did 
not make K a party to it. The lower appellate Court found that K was liable 
and .not A, and decreed A’s appeal. Held that no decree could be passed against 
K as the plaintifi had allowed the decree of the Court of first instance dismissing 
his suit against K to become final. 

The facts of this case are set forth in the judgment. 

Maulvi Muhammad Ishaq^ for the appellants. 

Mr. Shamsuddin^ Dr. Tej Bahadur Sapru, and Babu Satya 
Ohanclra Muher^i for the respondents. 

Exchabds* and AhBrOH', JJ. — This was. a suit" to recover a 
certain sum of money under somewhat peculiar circumstances, 

* Second Appeal Ho. 759 of 1908, from a decree of Muliainmad;Husain,’ Assist- 
ant District Judge exercising powers of a Subordinate Judge of Aligarh, dated 
the IGth of July 1908 reversing a decree of Jagat Harain, Munsif of Eoil, dated 
the 21st of Hovember 1906, 
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self, aacl he accordingly sold the deaeo „o .. ) i Pras-vl 

ceme termc. The plamtiff thee sey. Am ^ 

no, Abdel Aeieeyeo weut .ecM*y, end coee,q,tee .Ij l'« bto.me 
eetild to recoveo too. one or the other o£ tee» Re. bOO. I 
made -both parties defendants to the smt The first com hel 
that Abdul Am was liable and dismissed die suit 

P„»a. Abdel Azie appeeled. The p taottff del 

and Kali Prasad was not made party to the appeal. Tie . 

iLe court di,e.izeea the celt egai.et Abdel Azu, aed «- 

pLa^d .e opieioe that Mi Praaad w.a reaUy Rthle, I. ea 
Lwever impoaaible for that eouvt to make a decree gainst Kah 
pZd becL h. was eo party to the appeal. W. are now 
asked in second appeal te make a decree against Mi Piairi oi 
at least to set aside the decree oi the lower appellaie coerh In 
our opinion we have no power to do so, nor do we think tlia. the 
lower appellate court could have made a decree against Iva i 
Prasad, The plaintiff, when his suit was dismissed wrougiy 

against Kali Prasad, ought either to have appealed apmst that 

dismissal or at least to have taken some steps to hung r.im . 
the record. Instead of that the plaintiff allowed the decree to 
become final. We dismiss the appeal. The respondent A .dn 

Aziz will have his costs from the appellant. Other parueio wt , 

abide their own costs. . 

■ Appeal cksmissm. 
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Before Sir Beorge Kfiox,^ KnigU, Acting Chief Jmtice, mid Mr. Justice Bnfftn. 
SAIXEB MAHMUD (Dsfendant) r. MUHAMMAD ZUBAIB (Plaintiff). 

Act M&. Ill of 1877 (Registration Act), sections 21, 22, IQ^Refusal to regia-' 
terSuit to enforce r egi at ration^^^ Sufficient to identify the 
Jaidad -Soo^e of section 2X-"’'-Ijetters relating to immo'cahle ^ropertg . 
"WhexQ a letter purported to transfer immovable property and was presented 
as a non-testamentary doeiiment for registration wkicb was refused on tlie 
ground that it contained no description of the property « sufficient to identify 
the same , held that the refusal was under the circumstances proper. 

The provisions of section 21, Registration Act, are positive and imperative^ 
and not merely directory, 

Tbe facts of this case appear from the judgment. 

Manshi Govind Prasad, for the appellant. 

_Mr. Abdul Raoof and Maulvi Ohulam Mujtaha, for the 
respondent. 

XiNOXj A. 0. J. and Geiffin. — This appeal is from a decree 
passed by the Subordinate Judge of Ghazipur in a case in which 
one Muhammad Zubaii’, the respondent in this appeal brought a 
suit under section 77 of ‘Act No. Ill of 1877, to have it declared 
that a letter, dated the 30th of September 1906, written by Musam- 
mat Khudija Bibi is genuine and should be registered. The letter 
is to be found in the judgment of the court below, page 8 of 
the Paper Book. In that letter Musammat Khudija Bibi ^vrites 
as follows : — '‘I am disgusted with all that I got from my father 
and mother and whatever property yon have transferred in my 
name. All those properties are yours, yon are their owner. 
You may do with them as you like and profit by them. I give 
the property to you with my pleasure and have made you its 
owner.” The lady died on the 4th of October 19G6, just four 
days after the letter was written. Muhamnjad Zubair took the 
letter to the Snb-Eegistrar of Ghazipur and wanted it to be 
registered. The Sub-Eegi,strar being of opinion that the pro- 
perty mentioned in the deed was not described in such a way as 
may be sufficient to identify the same, refused to register it. 
Muhammad Zubair went up in appeal to the District Eegistrar 
of Ghazipur. That officer too looking at the document found that 
the description of the property mentioned therein was extremely 
vague and -insufficient for the purposes of identification and 


* First Appeal No. 349 of 1907, from a decree of Srish ,01iaHara Basu, Sub' 
ordinate Judge of Gliazipac, dated tbe 25th of November 1907.-' 
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refused to order registration of the docutn^ent. This order of 
refusal was passed on the 6th of June 1907. On the 4th o u y 
1907, Muhammad Zubair filed in the court of the. Subordinate 
Judge of Ghazipur the suit out of which this appeal has arisen. 
One of the pleas set up by the defendant was that the letter in 
question does not contain a sufficient description of the property 
and therefore having regard to the provisions of section 21 of 
Act No. Ill of 1877, could not be registered. The lower court 
overruled this contention holding that while the letter certainly 
does not give any description of the property there is ample 
evidence on the record to show what property is meant. It says : 
“ The letter, though it does not describe in detail the property, 
yet is nob ambiguous. It conveys all the property possessed by 
Musammat Khudija Bibi. The Khewats filed show what are 
those properties. It is not as if the property cannot be identified. 
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property. Ihe law requires that no such document shall be 
accepted for registration unless it contains a description of such 
property sufficient to identify the same. The learned vakil for 
the respondent contends that the description given in the letter 
is sufficient or at any rate can be made sufficient by reference to 
otiier documents. We have not to consider in this particular case 
what is intended by the words sufficient to identify/' Section 
22 of Act No. Ill of 1877, as amended by Act No. XVII of 
1899, provides that where it is, in the opinion of the Local Gov- 
ernment, practicable to describe lands by a reference to Govern- 
ment map or survey, the Local Government may by rule require 
that such lands shall for the purposes of section 21 be so des- 
cribed, The Local Government of these provinces has issued a 
rule which does require that lands shall be described hv pf'ivin.cc 
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below holdiiig tills view regardiBg the aocamenD aui’vea 

conclusion that he can grant a d.eoree in respondent’s favour. 

The Civil Court could only do what the registrar could have 

done. We can find and have been referred to nothing in the 
law whereby his powers in this respecc have been amplified. 
But it is contended that the provisions of section 22 are merely 
directory and that if the Legislature intended to shut out all 
documents to which it would apply, it would have added some 
words to show that a document faulty an this respect is null and 
void. In reply to this argument we have only to quote the 
words used in section 21. They are positive and imperative and 
do not admit of an inference that they are merely directory, nor 
is it difficult to understand why they should be as imperative as 
they are. The object of registering a document is to give notice 
to the world that such a document has been executed and is in 
force. Persons who may seek to acquire any property covered 
by such an instrument are entitled to have the instrument so 
clearly worded that they can, while searching the registers, 
come upon the deed quickly and have no doubt as to its contents. 
The object of the statute would be to a great extent nullified and 
innocent persons exposed to great hardship and loss if they 
could be treated as purely directory. We were referred to a 
large number of rulings, but they may broadly he divided into 
two classes. They were rulings dealing in effect with docu- 
ments which ought not to have been registered but had been 
registered or with documents which were in dispute between the 
parties who were acquainted with the history and might reason- 
ably have known what property was referred to. No case 
exactly in point was cited to us. There was nothing brought 
before us which would justify our overriding the clear provisions 
of the Act. We therefore allow this appeal, set aside the decree 
of the lower court and direct that a copy of this judgment be 
sent through the District Eegistrar to the Sub-Registrar con- 
cerned. The appellant will get Ms costs in all the courts. 

Afpeal allowed. 
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^efQre Mr. Jusiwe JBmerji and Mr, Justice Tudhall, 

■BUBPATI BIBl AND. ANOTHEB (Blaintiejs) EAIVIBACH PAL (DmmDAm)* 
CodeofOwa Froeedure (Act XIV of 1882), sections 2SB and m-^AtUcJment 
hefore judgment'^ Xa^ecuUon of decree Sale hg Munsif under Small 
Cause Court decree pending, aUmlmeni ly Subordinate Judge — Sale, 
a nullity ^ Jurisdiction, , ‘ 

Certainimmovable property had beeu attached before judgment by the 
Subordinate dudge, and a decree was passed thereafter. The same property was 
sold in e.v.eoution of a Small Cause decree by the Munsif to whom that decree 
had been transferred for execution. Held that a re-attachment .by the Subo^. 
dinate Judge was unnecessary and that the Munsif had no jurisdiction to seU 
the property while under attachment by a higher court and the sale was a 
nnliity, ]Jar Prasad v. Jugan Lai (1) followed, 

The facts of tins ease are fully stated in the judgment. 

Dr. Tej Bahadur Sapru, for the appellants, 

Munshi Qulzari Lai, for the respondent. 

Bakeeji and T-UDBall, S3 , — The facts of this ease are 
these. On the 24th of December 1898, Chnnni Lai, the pre- 
decessor in title of the plaintiffs’ appellants, obtained a money 
decree against Sham Lai, Lachhmi Ifarain and others. In the 
suit in which that decree was passed an application had been made 
for attachment before judgment and in pursuance of that applica- 
tion certain shops were attached on the 11th of June 1898. 
Several applications were made for execution of the decree but 
they were infructuous. Finally the plaintiffs applied for sale of 
the attached shops. The defendant Ramrach Pal thereupon pre- 
ferred an objection and on his objection being allowed on the 15th' 
of September 1906, the suit out of which this appeal has arisen 
was brought by the plaintiffs on the 17th of May 1907 for a de- 
claration that the shops in question were liable to sale in 
execution of their decree. The title set up by Eamrach Pal 
was acquired by him under the following circumstances. One 
Musammat Janki obtained a decree against Lacbhmi Naraj’att 
and others from the court of Small Causes at Cawnpore oti the 
10th of June 1898. That decree was transferred for execution to 
the court of the Munsif of Farrukhabad and the shops in question 
were sold by auction on the 27th of July 1899. Oue Khunni 
Lai became the purchaser at the sale and subsequently sold the 

* First &ppeal!Ko. 118 of, 1908, from an order of,FremBehai3,'pfteiatjng 
Subordinate Jadge of Farrukhabad, dated the 25th August 1908; ■ 

(1) (1904) I. L. K., 27 AU, 


1909 

June 16. 





528 TSB li?i>lAN liAW ebpo^ts, [voe* xxxi. 

shops to the respondent Eamrach Pal, It was on the strength o£ 
this auction purchase that Eamrach Pal objected to the sale onhe 
property in execution of the plaintiffs’ decree. The plamtifis’ 
contention was that as the property was under attachment in exe- 
cution of their decree by an order of the Subordinate Judge of 
Farrukhabad the Munsif of Parrukhahad had no jurisdiction, 
having regard to the provisions of section 286 of Act XIV of 
1882, to sell the property, and therefore the sale by him was a 
nullity and Khnnni Lai, the vendor of Kamrachpal, acquired 
no title under it. 

The court of first instance decreed the claim but the lower 
appellate court set aside the decree of that court and remanded 
the case to it under the provisions of section 662 of Act XIV of 
1882. Prom this order of remand the present appeal has been 
preferred. 

In the first place we may observe that the order of remand 
was bad inasmuch as there was only one point to be determined, 
namely, the extent of Lacfchmi Narain’s share and as to that an 
issue might have been referfed to the court of first instance. 

In the next place we are of opinion that the view taken by 
the court below is erroneous. The property in question was 
attached before judgment in the suit of Chunni Lai. When 
he obtained his decree a re-attachment of the property was not 
necessary {vide section 490 of Act No. XIV of 1882) j so that after 
the passing of the decree the attachment already made was to be 
deemed to be an attachment in execution of the decree. On the 
23rd of January 1899, an application was made for execution of 
Chunni Lai’ s decree and it w'as jprayed that the property alr^eady 
attached might be sold'by auction. It appears from the execution 
proceedings that on the l7th of July 1899, the pleader for the 
decree-holder informed the court that as the same property was to 
he sold in execution of a decree held by one Jugal Kishore, he 
would apply for a rateable distribution of the sale proceeds under 
the provisions of, section 295. The proceedings relating to the 
execution of the decree of Jugal Kishore were pending in the 
same court and therefore the court made an order that the case 
should be put up along with the execution ease of Jugul Kishore 
and that if a Me took place in execution of the decree in Jugal 
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Eshore’s ease, the question of -rateable distribution would be de- 
termined. The plaintiffs’ application for execution remained 
pending till the 23rd of November 1899, when it was finally 
struck oft' the files for reasons to which it is not necessary to refer. 
It is thus clear that at the date on which the disputed property 
was sold under the orders of the Munsif the same property was 
under attachment in execution of decrees pending in the court of 
the Subordinate Judge. Section 285 of the Code of Civil Proce- 
dure, 1882, was therefore clearly applicable and under the rulings of 
this Court the latest of which is the ease of Ear Prasad v. Jagan 
Lai (1) in which other rulings of this Court on the point 
are cited, the Munsif had no authority or jurisdiction to sell 
the property and the sale to Khunni Lai was a nullity and 
no interest in the property passed thereunder to him. The 
learned Subordinate Judge ignored the rulings of this Court 
and preferred to follow a ruling of the Calcutta High Court, 
He was bound as an officer subordinate to this Court to follow the 
rulings of this Court, although they might be in conflict with the 
rulings of other High Courts. In our judgment the - defendant 
Eamrach Pal as purchaser from Khunni Lai acquired no title 
to the property in question, as the Munsif had no jurisdiction to 
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Before MiyJmUee BkJmris Mr* Jtutiee dUloik ^ 

IA.H SIHCjH (PiiAiHOTB*) 9>. BHA,E EAL abo othbrs, (Dkpihbakts)* 

emftion-^rendee stranger ui date of sale miguMlimn of 

hg loeyid/ee-^Gciuso of aeiioTh lis 'pGiidcjis. 

WKere a Buit for pre-emption was dismissed for deficiency o! conrt-4ces in 
the oonrts below, wbioli decree was sTibscq.tiently xcYorsed b.y tlio Iligb 
remanded, and the YCiidec in tbo meantimo acquired the 
' 7/ that the suit could not be dismissed, the pie-em-giot 
decree at the date of the institution of the suit, ITeld 
be looked to, that date must be the 
m;th©: '■ plaihtifi*s;:favout ''aai 


both 

Goui’t and the case 
status of a co-sharer, held 
having been entitled to a c. 
further that even if the date of decree can, 
date on which the dcoreo ought to have been made 
not a laterldate, 

The facts of this case are set forth in the judgment. 

Babu Sital Prasad Ohosh, for the appellant. 

Mr. B. E.fi’Gonor and Baba Benode Behari, for the respond- 
ents. 

Eiohaeds and Alston, JJ.— This appeal arises out of a suit 
for pre-emption. The sale which gave rise, to the alleged right 
took place on the 11th of September 1903. The present suit was , 
instituted on the 10th of September 1904. The court of first 
instance dismissed the plaintifi’s suit on the 22nd of December 
1904, on the sole ground that the court-fee paid was, insufficient. 
The District Judge confirmed this decree of the court of first 
instance on the 11th April 1905. On the 26th of March 1907 the 
High Court set aside the decrees of both the lower courts, holding 
that the eoiu’t-fee was sufficient, and remanded the ease to be 
' disposed of on the merits. The only evidence of the custom of 
pre-emption was an extract from the wajib-ul-arz which pro- 
vided that if any co-sharer w'anted to dispose of his share, ha 
must in the first instance offer it to a co-sharer, and then he 
might sell it to a stranger. For the purpose of this appeal we 
must consider that at the time of the sale and of the institution 
of the suit, and also at the dates of the decrees of the Subordinate 
Judge and the District Judge mentioned above, the plaintiff was 
a co-sharer and the defendant vendee a stranger. It however 
appears that on the 7th of January 1906, the defendant vendee 
became a co-sharer in the village, and in the sense of the 
wajib-ul-ari^ vas m longer a stranger. When tiierofore the case 


. , * Beoonii Appeal No. 228 of 1008 from a deorea of 0. D, Steel, Dietrlot Judge 

of Shalijaiianpur,, dated tiie 12tli of December 1907, ooaflrming a decree of Aohal 
Behari, gubordfJWts Judge of Shahjahaapur, dated the 4th of May ISQY. 





odOK 10 tiie ouDOrclinate Judge for deoisioa on the merits the 
defendant vendee filed an amended written statement in which 
he set forth the sale to him of the 7th of January 1906, and 
submitted that by virtue thereof he was not now a stranger and 
that the plaintiffs suit should be dismissed. This contention 
having fcnnd favour with both the courts below the plaintiff 
comes here in second appeal. From the facts which we have 
stated it will appear that the plaintiff had a good cause of action 
not only at the time of the sale and at the institution of the suit, 
but also at the time when decrees in his favour ought to have been 
made by the court of first instance and by the court of first 
appeal. 

It is contended on behalf of the respondents that the present 
case is concluded by the ruling in Ram Gopal v. Piari Lai (1). 


Bohan 

Singh 


tjie resiilfe that the plaintiff had no looger the status which would 
eiiti.le him to pre-empt the property. The court therefore dis- 
missed his suit. It is necessary to point oat that the facts of that 
case very materially differed from the facts of the present case. 
The plaintiff in the case cited had by virtue of the partition, 
which bound all persons in the village, lost his rights, and those 
partition proceedings had been instituted before the pre-emption 
suit was started. In the present case the plaintiff's position is 
Just the same as it was whon he instituted his suita He was a co- 
sharer then and he is a co-sharer now. It is the defendant 
vendee’s position which has been altered. He has become a 
co-sharer, a status which ha did not occupy at the date of 
the sale, nor at the date of the institution of the suit, 
nor at the date when a decree in favour of the' plaintiff 
ought to have been made. The decision in Ram Gopal v. Piari 
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custom must sutoist, not only at the time ol the sale but also at 
tie time u-hen tbe suit is institnlod. The Court, 

expressly declined to consider what the refult would he wneie 

the plaintifl had fulfiUed tbe conditions at the time of the xustitu- 
tion of the suit, but was unable to fulfil them at the date of t m 
decree. That being so, we think it extremely unlikely that a 
Bench of two Judges could have intended to decide the question 
which the Full Bench had left undecided, and in a case in which 
that question did not strictly arise. With the exception of the 
observations in the case of Earn Oopal v. P-iari Lai the deci- 
sions all seem to show that it has been the opinion of this court 
that the date of institution of the suit was the crucial dat e ; aud 
that if the pdaintiff was able at that time to fulfil tbe conditions 
necessary to entitle him to a decree a decree ought to be made in 
his favour. See the cases of Bhagwan Das v. Mohan Lai (1) 
Bam Hit S^gh V. Narain Rii (2), Narain SiT^gh v. Barbat 
Sivgh (3), OhasUey v. Gobirtd Das (4), Serh Mol v. Hukam 
Sh^gh (5), Nasir AH v. Hatho Bihi (6), Nahihan BiU v. 
Kaleshar Bm (7). Even if we assume, however, that the 
plaintiff must fulfil the conditions of custom or contract at the 
date of the decree, the plaintiff in the piresent case did fulfil the 
conditions at the date on w hich a decree in his favour ought to 
have been made, namely on the 22nd December 1904 ; aud he 
continued to fulfil the conditions ivhen the case came before the 
court of first appeal. We think that it would be contrary to all 
justice to hold that because the court of first instance and the 
court of first appeal made an erronecus decision the pilaintiff 
should be denied a decree which, it must be admitted for tho 
purposes of this appeal, he wss entitled to. The learned counsel 
on behalf of the respondents has been obliged to admit that if 
the Subordinate Judge on the 22nd December 1904 tad made a 
decree in the plaintiff’s favour, no subsequent purchase of a share 
in the village by the defendant vendee could liave interfered with 
the plaintiff’s rights. We think that even if the date of the 
decree were to be considered as regulating the rights of the 
plaintiff pre-emptor, it must be the date on which a decree in the 

. (1) (1903) I. Ii. B., 26 Al]., 421. (4) (1008) I. L. E., 80 All., 4C7, 

(2) (1904) I. 26 All., 389. (6) (1908) I. L. E., 20 AIL, lOOi 

, (8) {1901} I. L, 23 AIL, 247. (6) (1906) 26 A. W. H., 21S, 

. ' V . (7) Weekly Notes 1907, p. 110, 





courts and nou the dale on which, the error having been corrected, — * 

Dne case came back to the court to be dealt "with on the merits. Sihgh 
L' lider the circumstances of the case we think it unnecessary to 
express an opinion as to what wmuld have been the result if the 
plaintiff had lost his right of pre-emption by not fulfilling the 
conditions after the institution of the suit and before the case 
came back to the court for disposal in the ordinary course. We 
allow the appeal, set aside the decrees of both the oourts below, 
and remand the case to the first cjurt through the lower appel- 
late court with directions to re-admit it to its original number in 
the register and to dispose of it on the merits. The appellant 
will have his costs in this court. Other costs , will abide the 
resnlt, 

Appeal allowed. 


Mfore 3ir Q-eorge KnoXt Knight, Acting CUef Justice and Mr, Justice Griffin, 
HARNAND and others (dependants) v. KALLXJ (Pdaintipp) and 
SHEO SINGH (Dependant).* 

Kre-'Cm^ Hon--- Wajih-nl-arz —Construct ion — Custom —or Con iraot--^Silenoe as to 
right of -ipre-emgtion in vsajih-ul-arz of last settlement— Duties of Settle^ 
ment Officers lohen gire'jgctring record of rights. 

Where, in a suit for pre-emption, the waj%h-ul-arz of 1833 made no mention 
of the right and the subsequent wajil-ul-arz of 1833 referred to the right of 
pre-emption in the following terms : In future every one would be entitled to 
transfer etc.”, and the wajil-ul-arz prepared at the settlement pf 1890 was silent 
as to any right of pre-emption existing in the village, held that the record of 
1863 was one of custom and that the silence of the record of rights of the latest 
settlement in respect to pre-emption was not a silence from which any inference 
opposed to the existence of the right of pre-emption eonld be drawn, inasmuch 
as the rules framed for the settlement of the district under section 257 of Act 
No, XIX of 1873 did not require the settlement officer to put on record any custom 
of pre-emption, Toia v. Bheo ISfarain, E, A, E. 0. No. 135 of 1898, decided on 
June 15, 1899, dissented from. 

This was a suife for pre-emption on custom recorded in the 
vilhigB wafib-ul-arz prepared at the settlement of 1863. The 
clause in the wajib-ul-ar^, w’as as follows In future every one 
would be entitled to transfer his haquiat in whole or in part, by 


* Appeal No. 19 of 1908 under section 10 of the Letters Patent from a judg- 
mexit of Banerji J., dated the 7th of May 1908 reversing a decree, of, A. Kendall, 
District Judge of Meerut, dated the 19th December 1901. who reversed a decree 
of Bhola Nath Seth, 354unsif of Kairana, dated the 27th of July. 1903, 
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sals or niortgago, but first to shihiiii co-shai*ers and on tlielr x cfusal 
the transfer can be made to other co-sharers in the patti or (Mi and 
if nobody from the Tillage be willing to take the huq'ii-kii'^ then 
the vendor or the mortgagor stall be entitled to transfer the same 
to a stranger,'' The court of first instance held that the wajih 
ul-ciTz was pTWXCb fdicie good evidence of custom and decreed tlie 
siiii The defendants appealed to the District Judge and filed in 
that court a copy of the wajib-ul- arz of the village prepared in 
1883. In that wajib-ul-arz there was no reference to any right 
of pre-emption. The lower appellate court also found that after 
1863 a perfect paitition of the village was effected and no new 
wanh-ul^aTZ was prepared, that there was no reference to pre- 




neither were any cases proved since that time. It accordingly 
held that the ’entry in the wajihul-arz of 1863 referred to a 
contract as was ^^held in the High Court in. the case of Totd lidw^ 
v. 8heo Narain, unreported, W'hieh had reference to this part of 
the district/' and dismissed the suit. 

The plaintiff appealed to the High Court. The ease wns put 
up for hearing before Banerji, J., w’ho delivered the following 
Judgment 

“ This was a suit for pre-emption based upon custom. As evidence of 
custom tbe plaintiU relied upon the ivajih-ul~arz of 13G3. The learned Addi- 
tional Judge says in regard to that document : ‘ It may refer to a custom or to a 
new contract.’ If that is so, then according to the Full Bench ruling in 
Musammat Majidan Bihi v. SheiJch JSayntan (1), which has been followed in 
many cases the record should be regarded as the record of a custom. In thcs 
imjil-uUarz now in question thf entry as to pre-emption comes under the 
heading of ■ transfers. It does not clearly show that it recoxds a conlruct which 
the co-sharers agreed to abide by in future. Kef erring to what may take place in 
future it says that co-sharers may in future moriga.gc or sell, but sul>iect to the 
rule of pre-emption therein recorded. It may be that the rule so recorde<l is ilie 
rule of pre-emption prevailing as a custom at the time of the preparaiion of tJie 
Lower down the document says that for other customs, the 
ul-arz of the previous settlement should be referred to. The inference from 
this is that what precedes is also the record of a custom. However, as it is not 
clear that the entry in the toajih-ul-arz is the record of a contractj it must 
according to the ruling referred to above be deemed to be the record of a custom. 
The oiroumstance of thisre being no mention of pre-emption in the wajih-^ul-arz 
• (1) Weekly Hotes^ 1897, p. 3. 
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of 1833 is inconclusive. Tlie ground on wliicli tlie court below has dismissed 
tbe claim cannot therefore be supported. The appeal is allowed with costs, and 
the case is remanded to the court below under section 582 of the Code of Civil 
Procedure Vv’ith directions to readmit it under its original number in the register 
and dispose of it according to law.’* 

From the above jfidgment and order of Banehji, J., an 
appeal under section 10 of the Letters Patent was preferred by 
the defendaots^respondents. 

Dr. SrtiUli Ghandra B merji {io'c wlioru Babu Jagabandh'n 
Phalli) for the appellants^ submitted that the entry in the 
wajib-ul-m^z was the record of a contract. In the wajib-ul arz 
of 1833, although there were definite references to mortgages, to 
the manner of their redemption and to several other matters, 
there was absolutely nothing which could be construed into a 
reference to any right of pre-emption. It was evident that the 
rule of pre-emption had not been adopted in 1833. The opening 
words of the danse in the wajib-ul-arz oi 1863 upon which the 
plaintifi had based his claim were ‘^in future &c,^^ This showed 
that at the time of settlement the co-sharers were agreeing as to 
some future arrangement, They never pnrporteJ to record a 
pre-existing custom as no such custom ever in fact existed. The 
court of first appeal found that no cases of pre-emption occurred 
in the village up to 1863, and although transfers took place, 
there W’^as no case of pre-emption proved since 1863. This 
finding, coupled with the fact that the wajib uharz prepared at 
the settlement of 1890 made no mention of any right of pre-emp- 
tion, shows that the entry made in 1863 was based upon a covenant 
which expired with the settlement. 

In a previous ease from the same part of the district under 
similar eojiditions a wajib’^d-arz wms construed by a 

Division Bench of the High Court as the record of a contract. 
Tola V, Sheo Narain (1), 

Mt% If. £. Agarwalaj for the respondent, vras not called 

■ upon. : ' , ' 

The fallowing judgmeuls w^'ere delivered • 

ExNOX, a. 0. J.“It will be sufiScient for the decision of this 
Letters Patent Appeal to say that after hearing all that could 
be said on behalf of the appellants, I fully agree with the 
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decision arrived at by my learned brotber and witb tiie reasons 
which he has given for that deoision. In the course of the 
arguments my attention was drawn to an unreported decision oi. 
this Court, Tota v. Sheo Mram. (1) I was one of the Judges 
who decided that case and I wish clearly to state that on a more 
careful consideration of the qii eslion at issue in that case which 
was the same as the question at issue in this case^ 1 am not 
prepared to adhere to what I then said and held, Ihe reason 
for my decision in that case was mainly that in the record oi 
rights prepared in 1890 no mention was made of the right of 
pre-emption while there had been mention of the right in the 
record of rights prepared at the settlement of 1863. From the 
silence in the record of rights of 1890 mainly, and for other 
reasons I inferred that the entry in the record of rights was a 
Covenant recorded in the year 1863 and that being the case the 
covenant could not be considered binding beyond the settlement 
in the course of which it was made. 

* In that case the attention of the Bench was not drawn to the 
provisions of* the law in force when the record of rights wms 
prepared in 1863 {viz,j Eegulation VII of 1822) or to the orders 


HABHi-HD 


Kallxj. 






VOL. XXXLI 


ALLAHABAi) SEIUES. 


^wcijib”Ul«(iT($ to a record of such usages and customs which they 
found to be actually in existence,^’ It was further ordered that 
particular care should always be paid to the attestation of the 
wajib-uLarz^ that the presence of all the parties interested should 
be secured^ and the provisions carefully explained and read over to 
them, when possible, by an English officer.^’ As nothing to the 
contrary has been shown to us it is only right that we should 
presume that the record of rights, which is before us in this ap- 
peal, was prepared in accordance with the law and these instruc- 
tions especially (seeing that it can bear such a construction with- 
out any violence done to it), and that it is a record of the custom 
of pre-emption found by the settlement officer existing when he 
prepared the record. 

It need hardly be said that if the language of the wajib-ul-arz 
pi evented our forming such an inference, neither the Eegulation 
nor the Circulars could convert what was not a custom into a 
custom, but as I have pointed out above, this difficulty does not 
exist in the present case. When the settlement of 1890 was 
under preparation, Eegulation VII of 1822 had given way to 
and had been repealed by Act No. XIX of 1873. Section 62 
and following sections of Act No. XIX of 1873 deal with the 
formation of the record of rights (wajib-ul-arz). The section 
that alone bears upon the immediate point is section 65. Tha^- 
section runs as follows : — 

The Settlement Officer shall also record the arrangement 
made by himself or agreed to by the co-sharers, 

(a) For the distribution of the profits derived from sources 
common to the proprietary body. 

(b) For fixing the share, which each co sharer is to contri- 
bute of the Government revenue and of the cesses levied under 
any law for the time being in force, and of the village expenses. 

(c) As to the manner in w’-hich lambardars or co sharers 
are to collect from the cultivators. 

(d) As to any other matters which he may be directed to 
record under rules framed under section 267. 

The Settlement Officer may, subject to rules to be made from 
time to time by the Board, with the previous sanction of the 
liOcal Government, fix) and shall record ; , ' 
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(e) The amouut of instalments of rent and the ref-pective 
dates for their payment; 

(f) The dates for the payment of any amounts payable by 
inferior to superior proprietors under section 54, elauge (I); aiui 

(g) The dates on which profits shall be divisible by lumbar- 
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The custom of pre-emption then would no lunger be recorded 
unless it was a matter which the settlement officer was directed 
to record under any rule framed under section 257 of Act Iso. 
XIX of 1873 as amended by section 7 of Act Xo. VIII of 
1879. 

The rules for the Mnzaffarnagar Settlement framed under 
section 257 are to be found in the Board Circular No, 9 of De- 
partment I, edition of 1890. Paragraph 9 rims as follows 

A memorandum of the village customs will be a ppended 
to eaahhhewat by the Assistant Settlement Officer when he veri- 
fied the jamabaifidij B,nd will take the place of the document 
hitherto known as the wajib-uUdrz It will contain those 
particulars only which the settlement officer is required to record 
under section 66 of the Bevenue Act^ as amended by section 7 
of Act VIII of 1879. It should be verified at the same time 
and in the same manner as the Ichewat is verified. 

There is nothing here which requires the geitlement officer 
to put on record any custom of pre emption. I have examined 
the rules and find that nowhere else do they allude to this sub- 
ject. On referring to the final report on the settlement of the 
Muzaffarnagar district, 1892, 1 find the following : — 

Paragraph 128. — No new wajib-ttl-ar^ has been prepared for 
the settlement. A statement called the memorandum of village 
customs takes its place, the contents of wdiioh have in tahsils 
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The village with which we are concerned is situate ia 
pargaiias Jhiajhana, tahsil Kairana. The silence therefore ia 
the record of rights of 1890 is not a silence from which any 
inference opposed to the existence of the right of pre-emption 
can be drawn. The probability is that if the Circulars were be- 
fore myself and my brother Aikmak when we decided F. A. 
F. O. No. 135 of 1898j our decision would have been different. 
Certainly mine wmald have been. This appeal is dismissed with 
costs. 

Afpeal diammed. 


JSefors Sif Qeorge Knox^ KnigTii^ Acting Chief Justice <ind Mr* Justice G-riffin* 
DARYAO SINGH (Defendant) v. JAHAN SINGH and others (Plaintiffs)* 
Wajih-id-arx Custom or contract — Interpretation of document-^ 

JJxchang S'— Variation to term» of wajih-ul~arz* 

An escliange gives rise to a right of pre-emption when such right arises 
on a sale. Where there has been a variation in the terms of the wajih-ul^arzes 
prepared respectively at two settlements, and the previous wajih-uUafz recorded, 
a custom, held that the variation in the terms of the later wajil^'id-arz did not 
necessarily afect the custom. Gtdah Singh v, Jag Bam, [1906] 3 A. L. J. B.,646 
distinguished. 

The facts of this case are fully set forth in the judgment. 

Dr. Tej Bahadur 8apru, for the appellant. 

Babu Jogindra Nath Chaiodhri (for whom Babu Sarat 
Chandra Ohaudhri), for the respondents. 

Kjctox, a. C. J, and Gsieein, J. — Thfe facts which gave rise 
to the suit oufc of which this appeal has sprung are briefly as 
follows: — One Mukhtar Singh who held a share in village 
Hisanda on the 28th November 1906, exchanged that share for 
a share of property held by Daryao Singh the present appellant 
in village Billoo>‘pura. Jab an Singh and Sarup Singh minor 
under the guardianship of his brother Jahan Singh, claimed that 
in consequence of this exchange, a right of pre-emption ar- se in 
their favour. They base tbeir right of pre-emp iou upoa thewajib- 
of 1860 in which they maintain that in every case of 
transfer by a oo- h irer, a preferential right of p e-em,piiou exisis 
,•« nf owTi brothers or other “ ehjaddi ” relatives. Jahan 


decree of B, ^ Dalai, Additional 


Districf; JudgQ of Meeru^i dated tlie 4tii of J anuary 1908, 
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Singh, and Sarnp Singh are adniittsdly the OAfii brofeliers of Miikli** 
tar Singh. In defence it was contended that the provision in tlio 
wajib-ul-arz relating to pre-emption the ree of a con- 
tract not of custom and that it came to an end \Uien the 
ment of 1870 determined. It was further contended that if tlie 
court was not prepared to hold that it was tite record of a con- 
tract^ the provision in thQ in question did not really 

’give a preference in favour of ^^ own brothers pr«>per 

construction to put upon it was that own brothers stood upon an 
equal footing with Bhai ehajaddi, It was further contended that 
the plaintiffs had consented to the exchange. There was also a 
plea to the effect that the gave no right of pre-emption 

in case of an exchange. The court below has held that tlie pro- 
vision in the Was a record of custom and not of 

contract, that it gave preference lo own brothers over all others, 
that there was no reliable evidence to prove that plaintiffs con- 
sented to the exchange. It followed a ruling of this Court to 
the effect that an exchange does give rise to a right of pre-emp- 
tion when such right arises on a sale. It therefore decreed the 
suit in plaintiffs* favour. The defendant comes bore io appeal 
and repeats the pleas to which we have already referred. The 
learned advocate who appeared for the appellant has argued the 
case with great care and has advanced all that could possibly be 
said on behalf of his client. We also feel that this is a ease in 
which we should have been glad to hold that there was no right 
of pre-emption particularly in view of the consequences that 
must arise on our deeision/but ^Ye find omvelves cmsstrained to 
hold otherwise. The exchange effected the settlement of a dir-* 
pute in a suit brought by the appellant against Mukhkir Singh in 
a matter of profits and the exchange was decided upon by a 
^nmchayat aud does seem^ for the time^ to have pot an emi Kutis- 
factorilj to the dispute between the partJe.s. But a-ft43r a cfarefiil 
consideration of the wajihthl-arz we are satisfied that it is 
a record of custom, not of contract. Great stress was laid upon 
the case reported in 3 A. L. J. E., 646. In that case lunrever 


Jahjlx 
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there was no mstaiice of; ^.pre-emptioa ' being- claimed in the 
village. In the case before us there is no evidence as to what 
were the circarastaaces prior to the wajib-ul-arz of 1860. That 
.w.Ojjih-ul<iTZ has also been,: .placed ; before us, and it is in our 
opinion as clear a record of custom as is the wajih-ibl-arz oi 1870. 
There is some difference in the terms in which the two wajib~ul- 
a/rzes of 1860 and 1870 record the custom, but as regards the 
preference to own brothers there is really no difference and. it 
is after all with that with which we are concerned in this appeal, 
and that is all that we find, viz,^ that in the village there was a 
custom by which on a transfer, a right of pre-emption arose in 
favour of the own brother of the transferor.^ We have also been 
taken through the evidence and we agree with the view expressed 
by the court below that it has not been proved that the plaintiffs 
respondents consented to the exchange. Nothing was said to us 
on the fourth plea taken in the memorandum of appeal and we see 
no reason to differ from the rulings cited. The result is that all 
the pleas taken in the memorandum of appeal fail. We dismiss 
the appeal, but under the circumstances we direct that each party 
bear his own costs. 

Appeal dismissed. 


Dibyao 

Singh 


Jahan 

Singh. 


Before Mr. Justice Banerji and Mr, Justice Tudhall, 

DEBI SABAH PAHDE (Plaintiff) EAMJAS and oteees (Defendants),* 
Act {local) No, III of 1901, [Land Bemnue Act), Section 233 {7c) — Mode of 
fartition*^Suii in Civil Court --^MaintainahilU^ of. 

In an application for partition of revenue paying property the defence was 
that there had been an imperfect partition in which Tchata Ho. 23 was left joint 
and bur as Nos, 1 and 3 were given to defendants and hura^ to plaintif and certam 
defendants. The plaintiS was referred to a civil suit. He brought a suit for 
declaration .of his right to Icufa 2 but did not claim any relief in respect of 
hhata No, 28. A decree was passed in liis favour. Tberoupoh the Eevenue 
Court ordered that any deficiency in the defendants’ share should he made good 
from Mata No, 28. Plaintifi brought this suit for a declaration that the defend- 
ant could not get any land out of Mata No. 28, that the suit was one 

relating to partition or union of mahals and could not be regarded as a suit under 
section 111 or 1X2 of the Eevenue Act, The dispute related to the, mode of 


^Appeal No. 11 of 1909 under section 10 of the Letters Patent from a decree 
of Knox, I., affirming a decree of F. D, Simpson, District Judge of Gorakhpur^ 
dated the 31st of July 1907, who reversed the decree of Jogindra Nath Ohaudhri^ 
Muusif of Basti, dated the 21st of January 1907. ' 

, L, P. A. Noai of 1909. 


1909 
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partition made by the BoTonue Oomt^andaOml Court bad uo jurisdlcaon to 
entertain it. 

The facts of this case are as follows ^ 

OQtiie4lhof May 1904, the defeodauts first l>ari,y m the 
suit applied for partitioa of their zamiudari viiiage alleging t :at 
the whole of it was joint. Upon the plaintiff's preferring an 
objection that the village had already been imperfectly partitioned 
in 1846, whereby huras Nos. 1 and 3 were allotted to the defen- 
dants first party, hwra No. 2 to the plaintiff and defendants 

second party, and Mctfa No. 28 was left common to the whole 

village and that Imra No. 2 was then the exclusive property of 
'■ the plaintiff and ought to be excluded from partition, he was 
referred by the Revenue Court to get his title established in the 
■■ Civil Court. The plaintiff thereupon brought a suit in the Civil 
Court and obtained a decree on the 3ist March 1906, declaring 
that kuTa No. 2 belonged solely to him. After this the revenue 
authorities proceeded to make a partition and in doing so they 
directed that any deficiency in the share of the defendants first 
party should be made good out of the common laud in hhata No. 
28. Thereupon the suit out of which this appeal arose was brought 
by the plaintiff for a declarafcion that in khata No. 28 wliich was 
common to the entire viiiage, he owned and possessed lauds 
in proportion to his 5 annas 4 pies share, and that the defendants 
first party had no right to have their deficiency made good out of 
the share of the plaintiff. He also prayed for an injunction res- 
training the defendants from getting the deficiency made good 
in that way. The court of first instance decreed that plaintiff's 
claim, bat the lower appellate Court dismissed it, holding that 
under sectiou 233 (k) of Act No. Ill of 1901, the suit was not 
cognizable by the Civil Court. The plaintiffs preferred a second 
appeal to the High Court and the decision of the court of first 
appeal was affirmed by Knox, J. 

; The plaintiff preferred an appeal under section 10 of the 
Letters Patent. 

. ' ; Ba,bu Jogindra Nath Cl^awlri, Maulvi £fhulam Mujtaba and 

' : , Babu Parbati Char an Chatter ji, for the appellant. 

' ; Pandit Baldeo Bam Dam and Muushi lawar Saran, for the 

V 3 irespbndeni . _ , ' 
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Baneeji and TupbaLL^ JJ.-— The only question raised in 
this appeal is wliefclier the suit brought by the plaintiff appellant 
is GOgoiKabie by the Civil Court. The suit was brought under the 
following circumstances : On the 4th of May 1904, the defendants 
first party applied for partition of ihe village Majhana Baiiuiath, 
alleging that the whole village was joint. The plaintiff preferred 
an objection to the effect that an imperfect partition of the vil- 
lage had been made in 1846, under which kuras Nos. 1 and 8 were 
allotted to the defendants first party and kwa No. 2 to the plain- 
tiff and defendants second party, that khata No. 28 was common 
to the whole village and that kurct No. 2 was the exclusive pro' ' 
perty of the plaintiff and ought to be excluded from partition. 

The Eeveoue Court referred the plaintiff to the Civil Court and 
thereupon he brought a suit for a declaration that 7mm No. 2 w^as 
his exclusive property. On the 3 1st of March 1906, he obtained 
a decree from the court of the Subordinate Judge declaring that 
kura No. 2 belonged solely to him. After this the Revenue 
authorities proceeded to make a partition and in doing so directed 
that any deficiency in the share of the defendants first party 
should be made good out of the common land in khata No. 28. 

Thereupon the suit out of which this appeal has arisen was 
brought by the plaintiff for a declaration that in khata No. 28, 

" which is common to the entire 16 annas of the village, he owned 
and posse.ssed lands in proportion to his 5 annas 4 pies share, and 
that tue defendants first party had no right to have the deficiency 
in their share made good out of the share of the plaintiff. He also 
prayed for an injunot-ioa restraining the defendants first party 
from getting any deficiency in their share made good out of lands ^ , 
in khata No, 28 to the extent of the plaintiff^s 6 annas i pies ■ . ^ 

:|:;AharB,^' 

The court of first instance decreed the plaintiff^s claim but the , ^ 
low^er appellate court dismissed it holdiog that under .section 233 . 

f/ijJ of Act No. Ill of 1901, the suit was not cognizable by the ’ \ 

This decision qI the low^er appellate Court having been affirm- ' / L ; g 

eel by a learned Judge of this Court the present appeal . was^ pre- ■ , \ , ' h 
ferred under the Letters.. Batent,;-. 

' suit is hot . cognmble by;‘' the ^ Civil 
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1909 relating to partition or union of malials and unless it can bo ro- 
Debi Sabak garded as a suit brought under sections 111 or 112 of the Act, the 
Bahdb cognizance of it by the Civil Court is prohibited by section 2:33. 

Section 1 12 is admittedly inapplicable. We are also of opinion 
that section 111 does not apply. When application was made fur 
partition by the defendants first party, the plaintiff did, as we have 
said above, prefer an objection and was thereupon referred to the 
Civil Court under section 111 of the Act. He brought a suit in 
the Civil Court but he did not include in his claim any jirayer for 
relief in respect of hhata No. 28. Apparently i>e raised no objeC' 
tion in regard to that khata. In his plaint he admits that tlie 
khata is common to the whole village but he says that certain p’ 






which represent his one-third share ought to be excluded from 


partition. If, as he now alleges, those plots were his exclusive 
property, he Qught to have objected to their partition when notice 
was issued to him under section 110. Not only did he not raise 
any such objection but when he brought a suit in the Civil Court 
he did not include in his claim the khata No. 28. It is therefore 
too late for him now to institute the present suit, the object of 
which is to disturb the partition which the Revenue authorities 
have made. It is true that the suit was brought before the com- 
pletion of the partition, but as it is not a suit contemplated by 
section 111, the plaintiff was not competent, in our opinion, to 
bring it in the Civil Court. What in reality he objects to is the 
. mode in which t he partition has been made. If he considered 
that the order*of the coart of first instance in regard to the mode 
of partition was improper or incorrset liis remedy was an appeal 
from that order. As he had an opportunity of raising the objec- 
tion now brought forw'ard and he did not avail luiuself of that 
opportunity, he is not entitled to bring the present suit. This 
was held in Iffathi Mai v. Tej 8mgh (1), and in Khust-y v. JugUi 
, t (2). The learned vakil for the appellant lias relied on the riiliug 
' on Muhammad Jan v. Sadanand Pande (8). That case was 
■ decided with reference to its special circumstances and has in our 
opinion no bearing on the present ca’e. In this view we deem it 
, unnecessary to express any opinion as to whether or not we agree 
' , with the decision arrived at in that case. In our Judgment 

' (1)'(1907);I.’ L. B. 29 AH., 604. (2) (1903) 1. li. B., 28 All,, 482, 

,, , ■ (3) (1906) I. Ii. B., 28 AU., 394. ; 
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liaving regard to the provisions of section 233('ife; of Act III of 1909 
1901 this suit was not cognizable by the Civil Ooart and the 
appeal must fail. We accordingly dismiss it with costs. Pixuu 

Appeal dismissed, Bamjas, 
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Before Sir Sfeorge Knoos, Knight, Aaimg Chief Justice and Mr. Justice Griffin. 

BAIJ NATH HASS and others (Petitioners) SOHAH BIBI (Opposite 

Party.)* 

Code of Qwil Broeedure (Act V. of 1908 J seetions 2, 109, note 1, Order XIV 
^Praetiee — Appeal to the King in Council'^ Order of remayid^^ Order 
and interloGutory . 

xln order of remand wliich determines only a part of tlie case and leaves 
other matters still to be determined is not a ‘ final order,’ within the meaning of 
section 109, Code of Civil Procedure. Saiyid Muzhar JSossein v. Bodha Bibi, 

(1), Standard Bucount Co. v. La Grange (2), and Salaman v. Warner 
referred to. 

The facts of this case are as follows : — ' ■ v * 

The plaintiff who is the daughter of one Parsottum Das ' . , . 

alleged that her father bad been adopted in 1860 by one Musam- ' ^ 

mat Manki Bahu to her deceased husband, Babu Harish Chan- 
dan Parsottam Das predeceased Manki* Bahu who died in 
1893. In 1896 there was litigation between Harish Chandra 
daughters and Parsottam Das^s widow which terminated in a 
compromise and decree on May 28, 1896. On January I5th, 1906, 
plaintiff instituted this suit on the ground that her mother was 
not competent to enter into a compromise which would bind the 
estate after her death. Twelve issues were fixed in the case out ■ , 

of which, with the consent of the parties, only five were tried by . , ' ' ' ‘‘ 

the court of first instance. That court found that Parsottam Das * ' V'; v;. 

had been validly adopted by Manki Baku, but that the compro- ' ' 
mise was neither fraudulent nor collusive, that it was executed ' ; , 
wdfch the plaintiff's knowledge for consideration and the plaintiff a ■ , 

was bound by it, and that the claim was barred by time. ■' ' 'y- ^ b ; 

The suit was accordingly dismissed. The plaintiff appealed ^ ‘ . 

and the High Court held on the authority of Qohind Krishna v. . 

Khunni Lai compromise amounted to an alienation’ VV''. ‘-'Vl’'' 

(1) {1894)I.L. B.,17AU.,U2. (3) (1891) L. 4 B. A, 794. ' A ,'- ' ’V 

‘ (2){1877)L.B.,aO,P.l),-67,.' ' (4) (1909)1.14®.,. 29 All., 487. • ' 
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by tbe widow’^of Parsottam Das and article 125^ Ijioiitaticiii Act^ 
1877, schedule II, applied so far as tlie claiui was ia wBnmt of 
immoveable property. Toe High Court upliokl ihe fititluig of 
the court belosy on the question of adoption, but having reversed 
its finding on the question of limitation and of the plaintiir\s right 
to sue the Hon’ble Court remanded the case to the court belo\y for 
determination of other questions. 

The defendants applied for leave to appeal to His Majesty in 
Council. The valuation of the claim was Ss. 1,04,784. 

. Mr. S. S. O'Gonor (with him Dr. Tej Bahadur Sapm and 
Munshi Qohul Prasad), for the opposite party showed cause 
—There is no ‘decree^ or ^ final order ^ appealable to the Privy 
Council, The decision so far has been on preliminary points and 
.material points in the case remained yet to be decided. He cited 
Badha Krishan v. The GoUeotor of Jav^npur (1), Tirunarayam 
v. Gopalasami (2), Ishvargar v. Gandasama (3), Hahib-tm- 
nissav, Munawar-im-nissa (4), Pulak Dhccri v. Badha Prasad 
( 6 ). , 

By, Satish Ohandar Saner ji, (with him Pandit Moti Lai 
Nehru) for the applicants : — The order of remaud sought to be 
appealed against was a ^ decree ^ or ^ final order ^ within the mean- 
ing of section 109 and O. 45, R, 1. sch. I, Code of Civil Proce- 
dure. It was an order one wdiich decided the cardinal points of 
the suit and could not be questioned again in the suit, Mwhar 
Eossein v. Bodha Bibi (6). The fact that the decision of the other 
issues might ultimately be in the clefendantsMavour would not 
make this order an unappealable one, Bahimbhoy Mabihhhoy vi 
Turner (7), It was not necessary to consider decisions of tiio 
Indian Courts of a previous date. The ease in 25 All, it wa.s 
submitted, was not correedy decided, inasmuch as it was in conflict 
with Abdul Rahim Khan v. Hari Ra§ Singh (8), and proceeded 
upon a misconception of what the Privy Council had ruled in 
•^'ForbeB v. Ameeroonissa (9). AH that their Lorclshi jjs ruled in that 
;:me was that the fact that the appellant had iiotarqieaJed against 

" (1) (1900) I. 2a AH., 220. (6) (38T8) 1. L. B., 2 All, (35. 

\ (2) (1889) LU B., la Mad., 840. (6) (1894) I. U li. IT Ail., 112. 

5 :■ : (B) (1884) I U B., 8 Bom., 548, (7) (1890) I. L. R., 15 Bam., 155. 

■i'::- ; ■ (4) (1908) I, B. B*, 25 AH., 629. (8) 1000) I. U B*, 22 All., 405, 
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the order of remand did not preclude him from impeaching the 
correctness of the order in his appeal against the final decree. 
Besides, in the present case not only has a question of limitation 
been decided, but also the question regarding the plaintiff’s locvA 
sift ■ncZi to maintain the suit. In Chandra Kunwnr v. Narpat 
Singh (1), only one out of several cardinal points was decided by 
the High Court, but leave was given and the Privy Council enter- 
tained an appea' from and upset the order of remand. Reference 
was also made to Civil Procedure Code, section 106 (2) and to 
Act XIV of 1882, section 594, 

Mr. S. E. 0’ Conor, was heard in reply. 

Knox, A. C. J. and Geibpin, J.— -On the 12th of Pebruary 
1909 a Division Bench of this Court, after hearing an appeal 
presented by Musammat Sohan Bibi against Musammat Hiran 
Bibi and others, allowed the appeal, set aside the decree of the. 
court below and remanded the case to that court with directions 
to reinstate it under its original number in the register and 
dispose of it according to la w. W e are informed that the court 
below has fixed the 11th of July and intends to proceed to 
try the case remanded on that date. On the 8th of May the 
defendants who were respondents to the appeal in this Court 
put in a petition for leave to appeal to His Majesty the King 
in Council as an appeal from a judgment and decree of this 
Court. Upon notice going to the other side to show cause why 
leave should not be granted, Musammat Sohan Bibi has appeared 
to show cause. Her contention is that the order of this Court, 
tbted the 12th Pebruary 1909, is an interlocutory older and that 
the application for leave to appeal is premature. Before going , 
further, a brief statement of the case will be useful. The suit oiit 
of which the appeal to this Court arose was a suit brought by 
Musammat Sohan Bibi for a declaration that a transfer of certain ' 
property effected by a compromise and a decree be doclafed to 
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The court of first instauoe found, and this Court Jia«( 


acm- 


firmed the finding, that Babu Parsotam Das, father of Musam- 
mat Sohan Bibi, was adopted by Mu=ammat Manki Bahu after 
the death of >er husband Babu Haris Ohander and in pursuanro 
of an authority from him. Manki Bahu entered into a com- 
promise with regard to a snit brought against her and by that 
compromise transferred certain property. A decree was passed 
upon the compromise and it is this compromise and decree and 
the transfer effected thereby that Musammat Sohan Bibi, as 
daughter of Babu Parsotam Das and as immediate reversioner, 
asked the court to declare null and void. The court of first 
Instance, while holding the adoption proved, held that the suit 
was time-barred and that Musammat Sohan Bibi was bound 
by the compromise. This Court in appeal while affirming the 
adoption as already pointed out differed from the court below 
both on the question of limitation and the question of Musammat 
Sohan Bibi's right to maintain the suit. The value of the pro- 
perty is admittedly over 'ten thousand rupees. We agree with 
the learned Counsel for Musammat Sohan Bibi that the oi der 
of this Court, dated the 12th February 1909, cannot be held to be 
a decree in the strict sense of the term and that it is an order. 
The definition of decree ” given in section 2 of Act V of 1908 
excludes in express terms from the category of decrees any 
adjudication from which an appeal lies as an appeal from an 
order, and Order 43, Enle 1, clause (u), provides that an appeal 
lies from orders under Eule 23 of Order 41 remanding a case 
where, an appeal would lie from a decree of an appellate court. 
The order of the 1 2 th of February 1909 is an order of this kind 
and there is no provision made for appeals to His Majesty in 
Council from any order (see section 109 and Order 45). Oft 
behalf of the petitioners it is contended that this order is a fin 1 
. /order inasmuch as the judgment of this court which led up to the 
: .order decides the cardinal point in the ease and the points now 
' reffiainiiig for decision are all subsidiary points. la support 
,, 6f this contention the learned Advocate relied upon the ease 
. of 8myid Mmhar, SoBsein v. M^lsam,mat Bodha BiH (1). 

(ih{W)LL.iR,i7M.,u2. p.o. 
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Thai; was a case in which this Court had refused leave to appeal 
and the petitioner applied to Her Majesty in Council and leave 
was granted. Their Lordships pointed out that the case before 
them as put by the plaintiff was that one Ibn Ali had given 
the property in suit to certain persons who conveyed it to 
the plaintiff. One of the defences raised was misjoinder, 
which was overruled, but the next went to the foundation of 
the plaintiff’s claim being a denial that Ibn Ali made any 
valid gift to the grantors of the plaintiff. The other defences 
were all of a subordinate character. The court of first in- 
stance decided against the plaintiff on the question of Ibn 
Ali’s will and did not give judgment on other issues. The 
plaintiff appealed from the decree and this Court decided 
that Ibn Ali made a valid gift and remanded the case to 
be disposed of on the other issues. Their Lordships of the Privy 
Council held that the will of Ibn Ali was the cardinal point in the 
suit and after the decision of the High Court that could not be 
disputed again and in consequence held the order to be a final 
order. In our opinion the pre.sent case is clearly distinguashed 
from the one just cited. In the case before us the question of the 
adoption of Parsotam Das, whet ler it was valid or not, can hardly 
be called the cardinal point in the case. Other points have 
been taken which affect the eventual decision quite as much as 
the question of adoption. One of these points is the question 
whether or not after his adoption Parsotam Das relinquished all 
his rights under a receipt dated the 29th March, 1881. If it is 
found that he did relinquish his rights, then the suit brought by 
Miisammafc Sohau Bibi must fail quite as much as if the finding 
had been that Parsotam Das had never been legally adopted by 
Musammat Manki Bahu. The result is that the case as it now 
stands is still an open case and it can nowise be held that it has 
been so far decided that the matter cannot be made subject to 
further appeal. In the grounds maintained in the application 
for leave to appeal the order quoad order has not been attacked. 
It is nowhere said that this court should have passed an order of 
a different kind or that it had no jurisdiction for any reason to 
make the order as it did and so forth. It is not. tlmformkl older 
^svhich is attacked. ,The objodt of tji4 Attack 4» jhe 
' ' ' . , - ' -I' . ; , ’ , , V , ■ 'i 
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ase as it will eventually stand decided by the courl; ^ below m 
bedience to its order of remand. It is worth noting in eoanec- 
ion with this matter that, while Act XIV of 1882 defined the 
vord “decree” as used in chapter XLV as including judgment 
md order, no sudl definition is to be found either in sections 109 
io 112 or in Order 45 of Act V of 1908. There is no ^ dcfimtion 
nven of the term “ final order ” in the Code and it is evident 
Lm what their Lordships said in I. L. B., 17 Ail., 112 Aat 
it is not always au easy matter to distinguish between what is a 
final and what is an interlocutory order. In Standard Bmov/id 
do. V. La Grange 0), BbETT, L. J., pointed out that, « no order, 
judgmfflut or other proceeding can be final which does not at once 
afiect the status of the parties, for whichever side the decision 
may be given, so that if it is given for the plaintiff it is conclu- 
sive against the defendant and if it is given for the defendant 
it is 'ooaolttsive against the plaintiff.” Similarly in Salaman \ . 
W^n&r (2), Fey, L. J. observed : “ I conceive that an order 
is final only where^ it is made upon an application or other 
proceeding which must, whether such or application other pro- 
ceedinge fail or succeed, determine the action. Conversely 
I think that an Older is interlocutory where it cannot be affirm- 
ed that in either event the action will be determined.” So far 
as the present case is gone the order of this Court determines 
only a part of the case and leaves other matters still to bo deter- 
mined. Over and above that if we could sanction the present 
application we think it will be very inexpedient. The case is 
new ready for hearing and in the ordinary coarse of things will 
in -a few days be heard and determined by the court below. The 
appeal to this Court would follow after a short lapse of time and 
tke whole case will be determined either for the plaintiff' or the 
so for as the courts in this country can determine it. 
The probability is that the litigation, if it must go further, can 
proceed to His Majesty in Council ready and ripe for a hearing 
'm>Wety pcant at no very distant date. On the other hand, if wo 
- R„4.o, B, a, @!k m iim) i q. a ». m. 
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grant tlii$ a|>|)Iicafcio!i it may well be that ‘the litigation Afill be 
proloiagecl cr-;er a series o£ years. On every ground ■ therefore we 
disaiiss this application with costs. 

■ Application rejected. : 


Bus Nath 
Bass 
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PBAG NAEAIH {I)£CBEE-holdee) KAMAKHIA SINGH and others 
( Judgment- DEBTOE s).’^ 

[On appeal from tlic Court of tlie Judicial Commissioner of Oudli at 
Lucknow,] 

Sule m exiCMiioB 0 / decree >^F(j^se«sim to j^ufchaser wM was the dee fee* 
koMer**"Seitm^ aside sal© for ii*reffulant^'*>-*Satisfacimn of decree aud ■ 
resioraiioB of ro^^eri^ to mortgagor Me med^ for recovery of mesas pro* 
fits and interest^ AjjfjMcation in execution. 2 ^ro€eediups''*' 8 epm*ate suit*** 
Cioil Froeedurs Code f Act X2V of 244, of.., 

purehmer to interest on %mrekase money. 

Under a mortgage decree obtained by the appellant against tlie respondents 
tho moiigaged property was in February 1901 put up for sale in default of pay- 
ment and puroliased by the deerce-holcler %vho had- obtained leave to. bid.. -Ih© 
purchase money was not paid but -was set oS by the axspellant against the amount 
due under the decree, which gave no future Interest. Possession was given to the 
appellant in December 1901, In September 1903 tho sale was set aside for irre- 
gularity, and in Iilarch 1901 the respondents paid to the ap|)ellant the amount 
due under the decree and possession of the properly was restored to them. 

Mdd (afliraiing the decisions of the Courts in. India) that the respondents 
were ©atitM by sections 583 and 2M of the Bode of Civil Procedure to recover 
mmm profits and interest thereon in iho eseoution proceedings, and iveie not 
obliged to toe .recourse to a separate suit .for the- -purpose,. the delay and.axpnse ... 
of whioh their Lorlshipa would not at this stage ol the proceedings have been 
disposed to 

Mdd also that the appellant was not entitled to interest on his purchase 
money wMoh had not been actually imid, but was set ofi against what was dm on 
the decree, sale was set aside for his fault and it was out of the question 
that ho should be allowed to make a profit at the expense of; the respondents 
out ol his own error, am! so In elect recover interest not allowed him by the 
deem 

'Appeal from a decree (220(1 May 1906} of the court of the 

Jadioial Commissioner of Oudh, which affirmed an order (12(ih 
Eebraary 1906) of the couri; of the Sabordinafee Judge of Bara 
Banki. ^ 


I^emii-Lora Miosmawwi Xi«a Dosiaaw, .Sw Ascaaw 

Bw»i ftad Bii Asmes WicwoK* 
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Nabaik profitis of certaia property received by 1 
held possession of it under a sale in es< 
SiKQH. ^ag get asi^e . and if so whether interes 
the said profits. 

On 13th Jane 1890 one Bholai Singh, 
the respondents, hypothecated 
immoveable property to 1. 


‘ ■ , a predecessor in title of 

1 a village called Ferozpur and other 
Newal Kishore the father of the appellant 
for Es. 64,000 bearing interest at Ee. 1-4 per cent, per mensem. 
On 1st November 1897, a decree was made in favour of the 
mortgagee for Es. 85,866-15-6, and in default of payment thereof 
it was ordered that the mortgaged property should be sold. This 
decree which was made absolute on 23rci August 1898 contained 
no provision for future interest on the amount decreed. 

On 21st February 1901 the village of Ferozpur was sold by 
auction in execution of the decree and was purchased by the 
appellant for Es. 82,000. This sum however was not paid in cash 
hilt was credited in part satisfaction of the money due undei the 
decree. An application by the respondents to set the sale aside 
dkmiased on 16th October 1901. On 15th December 1901 
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profits; and that the appellant was entitled to a refund of his 
purchase money with interest. 

On, 7fe!i March 1905 the Subordinate Judge decided that 
section 583 was not applicable^ and that the only remedy open 
to the respondents was by a separate suit ; and he dismissed the 
application. On 9t5h June 1905^ on appeal by the respondents, 
t!ie court of the Judicial Commissioner (Mr. W. F. Wells, officiat- 
ing Judicial Commissioner and Mr. A. E. Ryves, Additional 
Jiidiciai Commissioner) holding bliat section 583 was ■ applicable 
to the proceedings, set aside the order of the Subordinate Judge, 
and remanded the case under section 562 of the Code of Civil 
Procedure for the determination of the amount of mesne profits 
which the jiidgment-debtors, the present respondents were 
entitled to receive. In making the order they said, 

« Section 244 is extremely wide, !I?liere can be no doubt that as between the 
parties to ibis suit tbe question of wbotber tbe sale was a valid one or not was a 
question reMin,g to tbe execution of a decree and Is covered by sections 244(c). It 
may no doubt, also be an order under section 312, It bas been argued before 
’ us tbiit sections 2 14 and 812 cannot bo overlapping questions, but I do not 

see wby tboy should not bo considered so, I?here is no doubt 

whatever that tbe applicants are prima fa&ie entitled to mesne profits for tbe 
period during wbicb they were out of possession. If tbe order under section 312, 
beins between tbo parties to tbe dccrco, can by any means be deemed to come 
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** The respondents have paid to the appellant the whole amount dne nnder 
his decree so that the appellant cannot possibly claim to retain any part of the 
profits on account of that decree. It was argued that the appellant should be 
allowed to retain the profits because the decree carried no interest and that the 
appellant lost the use of the purchase money for a certain time. The circuiii™ 
stance that the decree carried no interest is in my opinion altogether irrelevant 
and I cannot see that the appellant lost the use of the purchase-money for any 
time owing to anything thaUook place in execution. As a matter of fact- the „ 
purchase-money was set ofi against the amount due under the decree. 

The decision of their Lordships of the Privy Council in dodger v. The 
CoM^iow B* JSseom^te de FariSi (1) shows that the respondents are entitled to 
interest on the profits.” 

On this appeal. 

De Oruyther^ K 0. and B- Dube for the appellant contended 
, thahthe remedy^ if any, to recover the mesne profits claimed by 
the respondents was by separate suit, and not by application under 
section 683 of the Code of Civil Procedure. Section 683 related 
to restitution under a decree, and applied only to decrees under 
Chapter XLI of the Code. In this case the order of the Sub- 
ordinate Judge, dated 16th October 1901, refusing the respon- 
dents’ application to set aside the sale was one under section 312 
of the Civil ftbcedure Code ; that order was appealable under 
section 688, clause (16) of the Code, which was a section in 
Chapter XLIII ; and section 2 of the Code which gives the 
definition of decree/’ provides that an order specified in 
section 588, was not a ‘Mecree.” The order, therefore, of 18tli 
September 1903 by which the sale was set aside, was it, was 
submitted, not a decree,” and section 683 was not applicable. 
This application, moreover, was not in accordance wfth the provi- 
sions of section 235 of the Code. It was also contended that the 
appellant was entitled to interest on the purchase money during 
the time he lost the use of it • but that the respondents were not 
entitled to interest on .their mesne profits. Badger v. Oomptoir 
D’ Escompte de Paris (1) was referred to. 

Boss ioT the respondents contended that the application was 
. properly made, and was maintainable, under section 583, The 
appellant was both auction purchaser and decree- holder, and the 
order of the court of the Judicial Commissioners setting aside the 
was an order under section 244 of the Code, and was there- 
;a decree/ and; section 683 was, consequently applicable, ^ 
, ,, 
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Beferenoe was ms^de to Prosonno Kumar Sanyal v. Kali Das 
■ :Sanyal.{l), The respondents were entitled to mesne profits and 
: ' interest As to the claim of the appellant to infcerest. 

: OH: his purchase money, it was not paid in cash, but was set off 
against the debt due under the decree : he could not therefore, it 
was submitted, claim interest under section 316 of Civil Proce- 
dure Code on money which he never actually paid. 

1909, July 20th : — The judgment of their Lordships was delL 
" ' vered by Lonn Macxaghten ; — 

This is a very idle appeal. 

In Fovomber 1897, the appellant obtained a decree against 
the predecessor in title of the respondents declaring that on the 
1st of May 1898, Es. 85,866-15-6 would be due to him on the 
footing of a certain mortgage bond, and ordering a sale in de- 
fault of payment. 

In February 1901, the property was put up to sale by auction 
in execution of the decree. It was knocked down for Rs. 82,000 
to the appellant, the decree-holder, who had leave to bid. 

On the 16th of December 1901, the appellant as purchaser, 
obtained possession of the property. In September 1903, the 
sale was set aside for irregularity. In March 1904, the respon- 
dents paid to the appellant the sum found due to him by the decree 
and possession of the property was restored to them. 

Then the respondents applied in the execution proceedings 
for mesne profits and interest. The application was dismissed 
on the ground that it ought to have been made by; separate suit. 
The Court of the Judical Commissioner on appeal reversed that 
order. Thereupon the lower Court made an order allowing 
mesne profits with interest and dismissing a claim on the part of 
the appellant to interest in respect of his purchase money for the 
period daring which he was held accountable for profits received. 
Oil appeal the Court affirmed this order. 

The preseB.t appeal has been brought from the last mentioned 
order. In effect it involves both orders of the Court of the . 
Judical Commissioner. ' ' ‘ _ 

It is not disputed that the re^^pondents are entitled to recover 
mesne profits with interest. ■ But, it was ^ argued. _ that, haying 
' „ (l) (1892) I. Xi. R., 19 Oaic., 683 (689) ; L. 19 J. A^, 166 (169). ■ : 
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in connection with the deaniiiioa oi a ^ 

the Code, a separate suit was required, although it was admitte . 
that precisely the same relief would be obtained whether the appli^ 
cation were made in a separate suit or in the execution proceed- 
ings. It was also argued that the appeUant was entitled to 

interest in respect of his purchase money. 

In their Lordships’ opinion there is no substance in either of 
these contentions. The claim of the respondents to have the 
questions in dispute 'determined in the execution proceedings is 
justified by sections 583 and 244 of the Code of Civil Procedure. 
Even if the point were doubtful, their Lordships would not be 
disposed, at this stage of the proceedings, to permit the expense 
and delay of a separate suit. 

The claim of the appellant to be allowed interest is absurd. 
The purchase money was not actually paid. It was set off 
against the amount due under the decree. The miscarriage at 
the sale in February 1901, was the fault of the appellant. It is 
out of the question that he should be allowed to make a profit 
at the expense of the respondents out of his own error, and so 
in effect recover interest not allowed to him by the decree. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should' be dismissed. 

The appellant will pay the cost of the appeal. 

Appeal dismissed. 

Solicitors for the appellant Barrow, Rogers amd NeviU. 

Solicitors for the respondents : — T, L, Wdson & Go. 
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MUHAMMAD ElAMIL (Defekijahts) «?. IMTIAZ FATIMA (PLAmTlFF) 
and a.notlier appeal and cross-appeal consolidated. 

[On appeal from the Court of the Judicial Commissioner of Oudh at Lucknow.] 
Mtihamniadan Zata — InJieriiance^ButribuUon of Muhammadan ^ b estate^ Cm** 
tom excluding females — Concurrent findings of fact as to existence of 
custom — Practice of Prmy Council — Limitation Act (XF of 1877), 
Schedule JJ, Articles 123, 144'— of sister where daughters are 
excluded — Compromise of former suit — jBjfeci of comjpromise as esto^p^el*^ 
B enunciation of claim ^Omission to malce claim in a former suit*-*- Civil 
Procedure Code {XIV of section 4Z, 

In a suit brought in 1899 for a share of her sister's immovable property the 
distribution of which the plaintij3[ contended was governed by the Muhammadan 
Law, the defendant set up a family custom, excluding female heirs, as governing 
the rights of the parties. Both the courts in India held on the evidence that the 
custom alleged by the defendants to exist was not established. 

Seld by the Judicial Committee that the existence of the custom was a 
question of fact, and that their usual practice of accepting concurrent findings of 
fact should be followed. 

A Muhammadan died in 1865 possessed of ianmovable property which pass* 
ed first to his mother and, on her death shortly afterwards, to his two widows 
each taking an 8 anna share. On the death of the senior widow on 24tli January 
1888 the junior widow had possession of the whole estate until her death on 19th 
December 1894 when mutation of names was made in favour of the defendants 
who were nephews of the senior widow, and who as the result of litigation were 
eventually left possessed of only the 8 anna share which had belonged to her* 
In a suit instituted on 11th February 1903 by her sister to recover from the 
estate of a brother who died on 7th February 1891 a share of property which had 
devolved upon him on the death of his sister, the senior widow, and other property 
which he had inherited from his father, the plaintiff claimed the latter as sole 
heir on the ground that the widow and daughters were excluded by custom from 
inheriting, and that the defendants' fathers had predeceased the brother whose 
estate she was claiming. 

Meld in respect of the former property that the cause of action arose at 
the earliest from the death of junior widow, and the suit , having been brought 
within 12 years from that date was not barred by limitation* 

The Court of the Judicial Commissioners held that the daughters but ndt 
the widow were excluded by custom, and calculated the share of the plaintiff ott 
the principle that as the custom by which daughters were excluded was founded 
on the notion that property should not bo allowed to pass into another family, 
the exclusion should operate for the benefit of the persons who became heirs in 
default of daughters who should therefore be treated as* non existent so as to let 
in the defendants, the nephews, and their Lordships of the Judicial Committee 
affirmed that view. 

In 1895 the plaintiff had brought a suit for maintenance against her brothers 
who were in possession of their father's property, and in that suit she made a 

i¥el« 3 ^l-;—Lord Maohaghteh, Lord AtKmsoH, Sir 'Akubew Soobee and Sir 
'■ Aasaw Wttsosr. ' ' . ' 
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co 3 ii]>roraise with them on 10th September 1896 on the terms that they wouM 
pay her an allowance of Es. 60 per annum for life ; and objection was taken in 
the suit brought in 1903 that by her statements and conduct she had reling[uish» 
'ed any right to her father’s propertyj being, estopped by the compromise made 
in the suit of 1896, and by her omission to make her ' present claim in either 

of the former suits, ^ - 

Meld tor the reasons given by the Court of the Judicial Commissioner, tliao 
under the circumstances no renunciation could be implied from the plaintifi’s 
compromise of her surt, nor from her omission to make the present claim pre- 
viously : and there was no estoppel. The onus was on the defendants who alleged 
such relinquishment and estoppel to establish their case, and ca the evidence 
they had failed to do so, 

OoHSOLiHATED APPEALS 50 of 1906 from a jadgment and 
decree (7th September 1904) of the court of the Judicial Com- 
missioner of Oudh which modified a decree (12tli December 1900) 
of the court of the Subordinate Judge of Hardoi and appeal and 
cross-appeals 44 and 65 of 1906 from a judgment and decree (19th 
January 1905) of the court of the Judicial Commissioner of Oudh 
.which reversed a decree (Slst August 1903) of the court of the 
Subordinate Judge of Hardoi. 

. The above decisions were given in two suits brought by 
Imtiaz Fatima the respondent in appeals 60 and 44, The suit 
out of which appeal 60 arqse was instituted on Slst October 1899 
to recover the share the plaintiff claimed to be entitled to under 
the Muhammadan Law in the Gopawan Estate left by her sister 
Musammat Bhagbhari. The suit which resulted in appeal 44 
was brought on 11th February 1903 to recover property which 
her brother Muhammad Mubarak inherited from Bhagbhari in 
the same estate^ and also other property referred to as the Gonda 
Eao estate^ which Muhammad Mubarak inherited from his father 
Muhammad Bakhsh. The pedigree of the parties which is set 
out in the judgment of their Lordships of the Judicial Committee 
shows the relationships of the litigants and assists in making the 
litigation intelligible. 

The main portion of the property in dispute formed the .estate 
of Miirtaza Bakhsh who on the preparation of ^ the lists of Taluq- 
dars made in accordance with the provisions of the Oudh Estates^ 
Act (I of 1869), section 8, was entered in lists 1 'and 3» Murtam 
Bakhsh died on 16th January 1866 leaving him surviving his 
mother' Musammat Munirunnissa and two widows Musammats 
Bhagbhari and Imtiaz Fatima of whom Bhsgbhaii was the 
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senior. On his death mutation of names in respect of the whole x909 
estate, was effected in favour of his mother,’ who died shortly 
afterwards, and on her death the names of the two widows were Kahjl 
entered in the Revenue Registers as each entitled to an 8 annas Imtias 
share. " :Bliagbhari died on 24th January 1888, and her co-widow ■: ■ 

Imtiaz Faiima retained possession of the whole estate until her 
death on 19th December 1894* Mutation of names was then 
made in favour of the appellants Muhammad Kamil, Muhammad 
Akil, and Muhammad Fazil in respect of a 12 annas share, and 
in favour of Muhammad Abdussamad for the remaining share 
■ ^ of 4 annas of the estate. 

On 14th March 1895 Qurban Hiisaiu, Aulad Husain, and 
Mania Bakhsh brought a suit to recover from Muhammad Kamil, 
Muhammad Akil, Muhammad Fazil, and Muhammad Abclussa- 
macl the 8 anna share which had been held by Imtiaz Fatima 
deceased claiming title thereto as her next heirs. On the 26th 
May 1896 the Subordinate Judge of Hardoi made a decree in 
their favour. That decree was, on 10th May 1899, confirmed on 
appeal by the court of the Judicial Commissioner of Oiidh, and 
the decree of the latter court was confirmed on appeal to His 
Majesty in Council by the judgment of their Lordships of the 
Judicial Committee on 26th November 1903 (see tbe case of 
Abdussamad v, Qurban Husain (1). In execution 
of the decree in that suit a 6 anna share was taken from the 
present appellants, and a 2 anna share from ^Muhammad 
Abdussamad and the present litigation only concerns the remain- 
ing 8 anna share which had been held by Musammat Bhagbhari 
the senior widow of Murtaza Bakhsh. 

In the suit to recover thatishare Imtiaz Fatima, the plaintiff v 

alleged that Musammat Bhagbhari was the absolute owner of the 
share ; that on her death the succession thereto was governed by 
the Muhammadan Law of the Siiiioi Sect; and that she (the 
plaintiff) was under that law entitled toalannalf pie share, 
and she prayed for a decree against the appellants' 6 anna share 
* only, stating that Muhammad Abdussamad was already in pos- ■ 
session of less than he was really entitled to by Muhammadan ' 
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The defendants 1, 2 and 3 (the present appellants) pleaded 
in defence that the succession was governed by Act I of 1869 in 
accordance with which Musammut Bhagbhari held not an abso- 
lute, but only a life estate; that even if Muhammadan Law' 
governed the succession a custom p-e vailed in the family which 
excludes the plaintiff from inheriting ; and that if the plaintiff 
was entitled to any share it should be recovered from the share 
in the possession of Muhammad Abdussamad who was not 
entitled to a share at all. They also pleaded limitation. The 
defendant Muhammad Abdussamad admitted the plaintiff’s claim. 

On the issues raised by the pleadings the Subordinate Judge 
held that the succession was governed by the Muhammadan law ; 
that the custom excluding female heirs from succession was not 
proved ; that the suit was not barred by limitation ; and that the 
plaintiff could recover her share from all the defendants ; and 
accordingly be made a decree in her favour for the share as 
claimed. 

On appeal the Court of the Judicial Commissioner Me. C. 
Bostomjee, 1st Additional Judicial Commissioner, and (Me. E. 
Chamieb, 2nd Additional Judicial Commissioner) agreed with 
the Subordinate Judge that the custom set up by the three first 
defendants had not been proved ; that Muhammad Abdussamad 
the 4th defendant, was not entitled to any share at all of the 
estate ; that the other three defendants had allowed him to have 
a two anna share by an arrangement which for the purposes of 
the suit must he considered binding on all the defendants. The 
decree of the Subordinate Judge was therefore modified being 
limited to the recovery from the first three defendants of three- 
fourths of the share decreed to her. 

The suit out of which appeal 44 arose was brought on 11th 
Eebruary 1903, by Imtias: Fatima to recover the estate of her 
brother Muhammad Mubarak, who died on 7th February 1891. 
The property in suit consisted mainly of a share amounting to 
2 annas 3|- pies in the estate of Murtazs Bakhsh to which it 
was alleged he had succeeded on the death of his sister Musam- 
mat Bhagbhari ; and also property which he had inherited from 
his father Muhammad Bakhsh. To this suit all the members of 
the family, including Musammat Tamiz-un-nissa the widow of 
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itt addition to the pleas raised in the first suit, contended that the 
plaintiff tras estopped by her conduct from advancing her pre- 
sent claim. 

Musammat Abida, sister of the first three defendants, assert- 
ed in her written statement that there was no cause of action 
against her. Musammats Jia Bibi, Nanhi Bibi, and Bano Bibi, 
daughters of Muhammad Mubarak, denied that there was any 
custom excluding them from succession, and claimed their shares 
in their father’s estate. Musammat Tamiz-un-nissa denied the 
custom excluding her, claimed her share in the estate and also 
her dower, and pleaded that the suit was barred by limitation. 
Muhammad Abdussamad denied the plaintiff’s title, and set up a 
custom excluding her from sucoesaion. 

The only issues now material were “ (2) Is the plaintiff 
estopped from claiming the property by right of inheritance 
because of her suit instituted on 25th November 1896 and of the 
compromise filed in that suit, dated 10th September 1896 ? (3) 
and (4) Is the suit barred by section 13 or section 43 of the 
Civil Procedure Code ? ” 

The Subordinate Judge decided on the 2nd issue that the 
plaintiff was estopped from advancing her present claim. He 
accordingly dismissed the suit with costs. 

On appeal the Court of the Judicial Commissioner (Me. E. 
Chamiee, Additional Judicial Commissioner, and Me. 0. Rrrs- 
toHJBB, officiating Additional Judicial Commissioner) on 9th 
Auffust 1904 made an order reversing the judgment of the court 
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to which the plaintiff was entitled in Muhaminad Mubarak s es- 
tate was one-half* Eventually j after the case had been remanded 
to the Subordinate Judge for evidence on certain issues on whicli 
however the plaintiff tendered no evidence^ the court of the 
Judicial Commissioner made a final decree in favour ’of die 
plaintiff for a 1 anna If pie share in the property inherited by 
Muhammad Mubarak from Musammat Bhagbhari^ and for a | 
share in the remainder of the estate. 

The material portion of the Judgment of the Judicial Co 
missioner’s Court was as follows 

- It is important to remember tbat tlie plaintifi is claiming two distinct 
properties. Eirst^ she claims the whole share (2 annas 3 pies odd) which 
Muhammad Mubarak inherited from his sister Bhagbhari (for convenience I win 
refer to this as the claim to a share in the Gopamau estate), and secondly, she 
claims the whole of the property, whieh^her brother Muhatomad Muharak 
inherited from his father on the allegation, that his widow and daughters are 
excluded by custom and that his nepiiews were by her rendered maJfbjul-uhirs* 

« The Subordinate Judge has, I think, failed to notice that the plea of 
' estoppel does not apply to the claim to a share in the Gopamau estate. The 
only grounds upon which it is suggested that the plaintiS has lost her right to 
olaim her share in the Gopamau estate is that she has by her conduct impliedly 
relinquished her rights, Muhammad Mubarak, as already stated, died in Feb- 
ruary 1891, when Imtiaz Fatima was in possession of the whole of the Gopa- 
mau estate (except a few villages which had been alienated by her), and Mubarak 
and his brother and nephew were in the middle of their suit against her. When 
Imtiaz Fatima died Ahdussamad and the sons of Muhammad Amir took posses- 
sion, but they gave no share to Mubarak^s widow or to the plaintif , It is said 
that the plaintiS should have sued for her share when she sued for arrears of 
maintenance in 1895. Possibly she might have done so, but^ the two claims 
were totally dissimilar and joinder of the” two would have been very inconve- 
nent. However, it is sufficient to say, that she was not bound to make such a 
olaim and probably her advisers thought it better to await the decision of this 
court in the suit brought by Kurban Husain and Bint-ul-Fatima, for if that 
suit failed the present plainti:S had no case. Under these circumstances the 
, . plaintifi cannot be supposed to have given up her claim in 1896. Then it is said 
that she might have claimed this same share when she brought her suit in 
, October 1899. It is to be noticed that as Bhagbhari died in January 1888, it 
may well have been supposed that the period of limitation was running out, but 
, -Muhammad Mubarak did not die tin 1891 and only 8 years had expired. What- 
ever the reason may have been for not including in the suit of 1899, the claim 
now made in respect of the share in the Gopamau estate, it is plain that if both 
claims have been advanced there would have been a joinder oi two diferent 
causes of action, of which one might have been regarded as arising on the death 
of 'Bhagbhari; and the other as arising on the death of Mubarak. I d o not desire 
' ^ todeoiddnow the question whether section 43 of the Code of Civil Procedure 
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■bars tlie present claim to a share in the Gopamau estate, but it is obvious tiiafc 
the plaintifl’s advisers may have supposed that the two claims could not or nee5 

not be made in the same siiit,** 

After referring to passages ia the ease of Hiormatoolnissa 
Begam v. Alladhia Khan (1) and Ramani Ammal y» 
Kulanthai Nauehear (2), as to whether renunciation under 
Muhammadan law may be implied^ and as to the presumption to 
be drawn by acqiescence in a rival claim, the judgment with 
reference bo the passage from the latter case proceeded : 

There being, so far as I know, no special rule of Muhammadan law regarding 
the renunciation of inheritance, II consider that this passage may be applied to 
Muhammadans as well as to Hindus. Indeed, there is possibly more reason for 
care in the case of a Miihammdan lady than in the ease of’ a Hindu, for the 
former, as a rule, observes the parda more strictly than the latter, I do not 
think it would be right to infer from the plaintiff’s inaction in 1895 and 1899, 
that she intended to abandon her claim to a share in the property which had de- 
volved upon Mubarak upon the death of Bhagbhari.” 

As regards the other claim there are two questions, namely whether the 
plaintifi has by implication abandoned her right, and whether she is estopped 
from claiming it. It is said that renunciation should be inferred from the facts 
that she made no claim to her mother’s property in the mutation proceedings, 
that she made no such claim when the brother, nephew, and widow divided the 
property amongst themselves, that she made no such claim in the suit brought 
by her in 1889, and that the present suit has been brought on the last day of 
limitation. The defendants who resist this appeal also rely upon the following 
statements, made by the plainti:2 when under examination as a witness in 
the suit of 1899, namely, that she could not say, whether any daughter in her 
father’s or grandfather’s families had ever claimed a share as against her 
brother, that she could give no instance of such a claim having been made, and 
that there were no other heirs to her sister Bhaghbari than Abdussamad and 
the three sons of Muhammad Amir. The last statement was qualified by a 
subsequent passage in her evidence, and it is clear that she was not held bound 
by the admission, for she obtained a decree in that suit for a sister’s share, 
I’rom the two other statements one may infer that the plaintifi was doubtful 
whether a sister could claim a share against her brothers, and this inference 
is strengthened by the fact that the plaintifi made no claim to a share in her 
sister’s property till 1899, and made no claim to her brother’s property till the 
very last day on which the claim could be made. Her conduct during a 
long period suggests to my mind that she did not intend to claim her brother’s 
property, and that she was under the impression, for several years at least, that 
she could not claim it. But before a pardanashin lady can he held by implica- 
tion to have renounced her rights, it must, I think, be shown that she was 
aware of them. Her failure to claim her brother’s property in 1899 is of little 
value as indicating renunciation, for she was then claiming a . sister’s share 
her sister’s property. She may have been under the impression that she had 
(1) (1871) 17 W. B, P. 0., 108. (2) (1871) U Moore’sl* A., U% 
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•foifeitea her rights in MuharKmaa MubaraK-s propei-Lj, 

^ La—a „au»».....«a„„aaA:^,o.^« « 

instituted the suit of 1899 for the smaUer of the two properties as a test case, 
or heoanse she had not funds wherewith to make another oiaim mo 

, payment of a larger amount of court fees. On the whole am “ ° ^ 

h she is not estopped from puUing forward her clamr she cannor bc l.o.d to 

have renounced her rights by implication. T think 

..Then has an estoppel been made out? As I have already sa d. I .hmk 

it is possible that when she brought her suit in 1896, she was 
Sion that she could not claim Muhammad Mubarak’s proper.y. .Such a supposi 
t cListent wuh the language of her plaint in that ^ 

:desoribes the defendants as the heirs of 

larger sum than she was entitled to if she herself was enWled to the -i lopm y 
of Muhammad Muhatak. As held in Sarat Chmidar Dey ». Oojal Chmdar 
iaa^l) it is not a condition of estoppel resulting, that tno person mduemg 
the belief acted with a full knowledge of the circumstanoes and under no mistake 
nr misapprehension. It must be conceded that the statements made m_the 
plaint rf 1895 were calonlated to induce a belief that the plaint^ had no right 
to or had abandoned her right to Mubarak’s property, therefore the fimt 
luLte of an estoppel is, in my opinion, made out. But then the question 

rem^s whether the defendants to that suit were hy those statements induced 

to act upon such a belief. This may he proved hy direct evidence or may be a 
matter of inference. In this case there is no direct evidence on the gueation. 
AH that we have to guide ns is the plaint, the written defence, the rephoation, 
the sulehmma or compromise and the judgment which was passed thereon 
plaintifi claimed as of right a heritable guzara of Es. 60 per annum. 

pendants denied that there had been any agreement to pay such a or 

indeed any at all. Eight months after the replication the parties put 

in the .uleMama wherein it is stated that the defendants^ have agreed to give 
the plaintiffs for Ur life only Es. GO per annum lata^^ yarwarish by 'way of 
an allowance, which the plaintifi had accepted, and that it had been agreed 
that the piaintifi*s heirs should have no right to get the sum now fixed (or “ to 

get a sum fixed:” the v^xq hisi iarah Jea Ui haq mitqarrara fane ha na 

Uga-Coun^Ql seemed to be agreed that this should be translated in the former 
sense as if the word rage^m had appeared before the word n^nqnrrara). We 
hnow nothing of the negotiations, which led up to this compromise. The 
■defendants certainly knew as much as and probably knew more than the 
plaintiff knew about her rights. It may not have occurred to them that the 
plaintiff could claim Muhammad Mubarak’s property, or they may have refused 
to concede her demand for a heritable guzara for fear that she or her heirs 
might claim that property. Were they induced by the plaint to believe that 
she was giving up property worth Es. 40;000 or mote for a life payment oi Bs, GO 
per annum ? Were they in any way influenced by the plaint in agreeing to j)ay her 
Es, 60 per annum for life? I am not satisfied that^the defendants were infiuenc* 

the plaint. __ They knew at least 
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as much about her right to claim the property as she herself did, and if they 
construed the plaint as equivalont to an undertaking that the plaintif would 
not claim a share, I am not satisfied that they altered their position in any way 
in consequence thereof. The circumstance that the three sons of Muhammad 
Amir agreed to be responsible for half the gu^ara and Ahdussamad held himself 
responsible for the other half seems to throw no light on the question. It is 
noticeable that in pleading an estoppel the defendants Nos. 1, 2 and 3 say 
(paragraph ,33 of their written statement) that in consequence of the 
piaintifi’s statements and acts they have spent thousands of rupees' in litigation 
for the protection of the property and matters connected with it (muamalai 
mutaa^iqi). They have not proved this allegation and they have nowhere 
pleaded that the suleJinama was one of the results of the plaintiff’s acts, or of 
her statement in the suit of 1895. They might at least have come forward and 
sworn that it was so. Had they done so they could have been cross-examined 
as to the events, w^hioh led up to the s'tilehnama. It was for them to make good 
the estoppel and in my opinion they have failed. 

The nest question is what share the plaintiff is entitled to in the property 
in the suit. Except in regard to one or two items there is no dispute as to 
the extent of the property, which Muhammad Mubarak inherited from his father 
and held at his death. It is set out in lists G, 7, 8, 9 and 10 attached to the 
plaint. There is also no dispute as to the extent of the property left by Musam- 
mat Bhagbhari. It is set out in lists 1 to 5 attached to the plaint. If 
Abdussammad t^as excluded from succession to Bhagbhari the share of Mubarak 
amounted to 3 annas 2| pies, but the plainlifi allows a share to Abdussamad 
with the result that according to her Mubarak’s share ’^as only 2 annas 2|.pies, 
The question is what portion of this share and of the projierty inherited by 
Mubarak from his father descended to the plaintifi on the death of Mubarak, 
According to the Muhammadan law Mubarak’s share, would devolve as follows. 
Tamizunnissa, widow ^rr3|. pies; daughter f—l anna 6f pies ; plaintiff 
pies making a total of 2 annas 3| pies. 

But the daughters are excluded by custom and therefore the question 
arises whether they should be treated as non-existent or whether they should be 
treated as existing, but not taking any. share (i.e., as existing for the purpose of 
making the plaintifi a residuary) or whether their shares under the Muham- 
madan law should be divided among the widow and the plaintiff by the analogy of 
the doctrine of the increase. If the daughters are treated as non-existent then 
Mubarak’s share devolved as follows:— Taima-unnissa pies ; plaintiff 

If pies ; defendants 1, 2, 3 and 9 residue in equal shares, i. e. If pies each 
H(«r6f pies, making a total of 2 annas 3| pies, 

« If they are treated as existing for the purpose.above stated but as taking no ^ 
share, then the share devolved as follows: -Tamizunnissa pies ; plaintiff 

residiie^isB annas making a total of 2 annas 3f pies. 

« If the daughters’ shares are divided between the widow and the plaintiff 
then the widow would take. |4-i“hi“3.0f pies ; and the plaintiff i , 

aima 5f pies making a total of 2 annas 3f pies, ' 

There is no authority on this question j but seeing that the custom by which • 
daughters are excluded is founded on the notion that property should not be allowed 
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that the suit was barred by sections 13 and 43 of the Civil Proce- 
dure Code as not having been included in the plaintiff’s former 3 
suits either in 1896 or 1899. 

Kenworthy Brown a.ndi St. George Jachson, for the respon- 
dent in appeals 50 and 44 , and appellant in the cross appeal con- 
tended that the law governing the succession to the property in 
suit was settled by the case of Muhammad Ahdussamad v. Qur- 
han Buaain ( 1), to be the Muhammadan law. Asto the custom set 
up excluding certain females it was contended that there were 
concurrent Judgments of the courts in India finding as a fact that 
the custom had not been proved and as the plaintiff was therefore 
not excluded from inheritance there was, it was submitted, no 
good reason in fact or in law why she should not recover under 
Muhammadan law the shares she was claiming in the present suits. . 
As to her right to a share as a sister reference was made to Meher- 

jan Bega/m v. Shajadi Begam (2) 

As to estoppel for the reasons given by the court of the Ju- 
dicial Commissioner there was none made out, and that court was 
ri^ht in holding that she was not debarred either by acquiescence 
or^onduct from recovering the shares in the property she was 
claiming in the present suit. Reference was made to section 116 
of the Evidence Act (I of 1872). Nor was her present claim 
against her brother’s estate barred by section 43 of the Civil Pro- 
cedure Code it being a distinct cause of acdon and one which 
could nut properly be joined with the claim in her former suits. 

As to limitation it was submitted that the peri^ applicable 
was 12 years under article 144, Schedule II of Act XV of 1877, 
and that the time ran from 19th December 1894 the date of the 
death of Imtiaz Fatima the co-widow of Bhagbhan when the 
cause of action arose j the suits were therefore not barred. e- 
ference was made to the cases of Mahomed Mwsat Ah v. 
Easin Banu (3); Keshav Jagannath v. Na^ayan Sahka^ 
raw (4) and to article 123, Schedule II of the Limitation Ac. 
The plea of limitation was not pressed in,., the appellate 

India : if it had been the suit would have been remanded on that 

point* 

(2) (IW) Sl. R.!24Bom.. 112. (4) (1889) I. L. B., 14 Bom. 23S (241). 
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On tlie cross appeal it; was contended that in arriving at 
their conclusion as to what was the plaintirs proper share the Ju- 
dicial Commissioners had erred in considering that Muhammad 
Kamil, Muhammad Akil, Muhammad Fazii, and Muhammad 
Abdussamad should be taken into consideration and it was 
submitted that they were nob entitled to participate in Muham- 
mad Mubarak’s property of either description. The share she 
claimed therefore should not have been reduced. 

DeQruyther, K. C., replied referring to Muhammad Abdus- 
mmad\. Qmhan Husaiu (1) ; Willis v. Lord Howe (2) ; Limita- 
tion Act, section 28 ; and Evidence Act,, section 102 as to an 
admission in the 2nd suit that the daughters of Muhammad 
Mubarak were not entitled to any share of their father’s estate, 
TKAnworthy Brown referred to article 122 of schedule II ol 
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Amir, died 
in October 
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years ago 
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Jai Bibi. 
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sister Imtiaz Fatima, plaintiff in two suits, and the principal res- 
pendent in the first two of these appeals. Another Imtiaz Fatima 
was the junior widow of Martaza Bakhsh, co-widow therefore 
with Bhaghhari. This Imtiaz Fatima is called in the coiiits be* 
low No. 1. MartazaBakhshdied in’ January 1865, Bhaghhari, 
his senior widow, on the 24th Janaary, 1888, Imtiaz Fatima 
Ho. 1, the Junior widow, on the 19th December 1894, and 
Mubarak in 1891. 

Marfcaza died possessed of property which passed first to his 
mother, and after her death, to hisl two widows, of whom each 
held an eight anna share. After the death of Phagbhari, her co- 
/ widow, Imtiaz; Fatima, No. 1, retained possession of the whole 
" estate until her death* On her death mutation of names was 
made in favour of the principal appellants in^ respect of a twelve 
anna share, and in favour of Abdussamad for the remaining four 
anuas. The position of Abdussamad appears from the pedigree, 

. as does that of the principal appellants. 

' : The first of the present suits was instituted on the 81st of 
October 1899. It related ^to a share in the 8 anna share of 
Martaza^s estates which had been held by his senior widow 
Bhaghhari. The judgment of the first court in this case decided 
that the rights of the parties were governed by the Muhammadau 
law, and not by family custom, as had been alleged, and this was 
affirmed on appeal. The existence of such a custom is a question 
of fact, and as to this question the courts in India concurred in 
their judgment. On this point therefore their Lordships see no 
reason why they should not follow their usual practice of accept- 
ing concurrent findings of fact. 

The second of the suits now in question was instituted on the 
11th of February 1903 in the same] court as the first suit The 
dispute related to the estate of Muhammad Mubarak, who 
died on the 7th of February 1891, including in that estate a share 
of the estate which had been that of Martaza Bakhsh and which 
Mubarak was said to ?haye inherited from Bhaghhari, and also 
property wMoh he took by inheritance from his father. 

-r- ' With regard to 'the property taken by Mubarak from Bhsg^^ 
;;;t)hari a. question was . raised which does not apply to the estate . 
'‘/.:^hioh.he^took from his father— -the question of limitation# As ^ 




to this cpestion' of their Lordships are of opinion that 

it . was properly dealt with in the courts below, and that the time 
began to rua, at soonest, from the death of Imtiaz Fatima, the 
co-widow of Bhagbhari, and not from any earlier period. 

Another question raised was whether the now plaintiff, Imtiaz 
Fatioia, had relinquished her claim, or was estopped from pressing 
it. Their Lordships are of opinion that the question Las been 
rightly and satisfactorily dealt with by tbe Judicial Commis- 
sioners. It lay upon those who alleged such relinquishment or 
estopped to establish their case, and their Lordships agree in 
thinking that they have failed to do so. 

There remains one question, namely, what shares did the 
plaintiffs, Imtiaz Fatima, take in property inherited by Mubarak 
from Bhagbhari, and that inherited by him from his father, res- 
pectively ? Upon this point their Lordships see no reason to dis- 
sent from the view taken by the Judicial Commissioners, or from 
the reasons given in support of that view. 

This disposes of the questions raised upon these appeals. The 
result is that their Lordships will humbly advise His Majesty 
that all the appeals should be dismissed. 

The appellants in the first two appeals will pay to Imtiaz 
Fatima (who alone appeared in those appeals) her costs of the 
appeals and Imtiaz Fatima will pay the respondents’ cost of her 
jmnAn.l - and these costs will be^set off anainat one another in 
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mSHID-UN-NISA (Plaiktii'I') v . MTJHAMMAD ISMAITj KHAN 

AHDOTHEBS (DbPEEDAHTS), 

[On appeal from the High Court, Hortli Western Provinces at ABaliabad] . 

Ciml Procechtre Cede {Act XIV of 1^82), section ^U-Xxeeidion of de.ree--- 
Parties to suiiii — Miner representation of in suits'^ A ffc/hrdme.ni oj 
married' womani' to he gtiardian ad litem mitraiy to section 457 of Ciril 
ProcediiTB Code— Suit ly minor to set aside decrees and sales inexcenfim— 
Separate stilt — Guardians and Wards Act [Till o/ 1S90 ,, o3. 

Tire words “ parties to the suit ” in section 244 of the Civil Procedure Code 
- (Act XIV of 1882) mean, persons who have been properly made parties in accord- 
ance with the provisions of the Code, 

Where oontrai'y to the provisions of section 457 of the Code a minor had 
heen represented throughout certain litigation by a married woman, her sister and 
guardian of her person, who was appointed her guardian ad litem, 

Meld that the minor had not been properly represented in the litagation, and 
■> , - that a suit by her to set aside decrees, and sales which had taken place in execn« 

' tion of them, and as to which she alleged fraud and breach of trust was not 
barred by section 244, 

Section 53 of the Guardians and Wards Act (7111 of 1890) dees not give a 
' inarried woman who is guardian of the person of a minor a preference to the 
appointment of guardian ad litem of such minor. That section leaves section 
457 of the Civil Procedure Code uu'^ouched, the effect of the two sections read 
together being that a proper guardian of the person of the minor may, if pro* 
pfly qm^ifiidf be preferred as the guardian ad litem. 

Appeal horn a juclgmerit aud deciee (5tii August 1902) of tie 
High Court at Alkl abaci which reversed a judgment and decree 
(7th October 1899) of the Court of the Subordinate Judge of 
Meerut, and dismissed the appellant’s suit. 

The suit was brought on 21st September 1898 for a declaration 
that two decrees dated 16th September 1891 and 28tli August 
' 1894, and three sales in execution of decrees, 20(3h February 
1882, 20th June IS92, and 8th July 1896 were invalid and 
'^Ashould be set aside so far as the plaintiff was concerned. 

Sardar Khan one of two bothers died on 1st May 1888 
leaving two dtmgliters Ulfa -un-nissa aud Eadiid-un-nissa (tha 
plaintiff), an illegilimate son Abdul Majid, and his brother Mania 
' pad Khan who were entitled under the Muhammadan law to 
jjsnbceed to shares of his estate as fullows, namely, the daughteis | 
y each, ^nd the/ broth er I*. . Sardar Khan owned ~ a 9 bis was share 
: in Mahal Bakimanda in the viJ'l go of Gaisupur, and on his death 
;;/,^4ania DadTChan;;ji;p[Jied;,f n" mut^ names in the Kevenue 

ATKiHsoH.Lord Oonum, S^r Akobew SooBnJJ and ‘ 
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subsequently tak6n a lease of the said share. On 26ib May liSOl 
a suit was brought for rent due imdcr the said lease in wliieli on 
i6th September 1891 a decree was obtained, and at iho sale in 
ex eoutioii , of . the -decree, the sons of Mania Dad !\.han, on 8tli 
July 18965 purchased the shares of Uifat-un-nis-^a and the a<i>|>el- 
lant in certain reservoirs and vats. This was the third ?^ale 
sought to be cancelled, and it was also sought to set aside the 
decree of 16th September 1891, 

One Achal Das was another creditor, and in his favour Sardar 
Khan had, on 81st January 1882 executed a bond, which was on 
8th April 1889 transferred to the sons of Mania Dad, who on 
28th August 1894 obtained the second decree which the plaintiff 
now sought to have declared invalid. 

At the institution of the suit the plaintiff was a minor and her 
husband Niaz Muhammad Khan acted as her next friend. The 
plaint alleged that the arbitration aw^ard made on the death of 
Sardar Knan, the purchase of the decrees, and the sale of the 
plaintifi’s legal share were illegal and fraudulent ; that her share 
in her father’s property^was 3 bis was; that the two decrees dated 
September i6th 1891, and 28th August 1894 were not brndiug 
on her because her sister Uifat-un-nissa had in the suits been 
improperly appointed her guardian ad and the sales in 

execution of decree were invalid not only for that reason, but 
also because Maula Dad Khan was debarred by section 232 of the 
Civil Procedure Code from executing the decrees in pursuance 
of which the sales were made. The plaintiff prayed for cancel- 
lation of the decrees and sales and a restoration to possession 
of her full share of 3 biswas with mesne profits and costs. 

The defendants MuhammaQl Ismail Khan, Dost Muhammad 
Khan, and Taj Muhammad Khan alone defended the suit. They 
denied fraud and collusion, and that the purchases by Maula 
Dad’s sons were benami for their father j asserted the yalidity 
of the decrees and sales in execution ; claimed a full share of 
three biswas if the award were set aside, and pleaded that ihe 
suit was barred by the provisions of section 244 of the Code of 
Civil Procedure. 

The Subordinate Judge held that the plaintiff was not pro-* 
perly represented in the mutation proceedings, and that the 
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award made on ISlii January 18H9 wasBio't binding on lier • that,; 
Mania Dad’s sons made purchases benamiior him) that IJlfat~u,g,:- 
iiissa hfsd 113 right to act as lir-e plaintiff’s guardian and. thattlier 
interests were adverse to the plaintilf’ and being a ' married' 
woman she could not legally be he,r giiai'dian ctd litem, aiid^that 
the pkinfeift* was not pro|,)erly represented by ' her in ' the execu- 
tion proceedings. As t') the want of proper Teprese'utation in, 
the execution proceedings and suits and Muula Dad^s improper 
action in dealing with the decrees 'he said:-— 

« V7e ha-^^e already seen that Mania Dad was appointed by the District 
Judge O'S the guardian of the properties of the plaintiff. It is an admitted fact 
that when Sant Lai’s decree was executed Maula Dad acted as plaintiff’s guar- 
dian. Maula Dad himself was the de facto. The decree was executed, the pro- 
perties sold and purchased by Maula Dad and the interest of the minor was not 
even attempted to be saved. It coula hardly be therefore said that the minor 
was duly represented in the execution proceedings of Sant Lai’s decree, Maula 
Dad who was the certificated guardian was not appointed as a guardian ad litem 
by order of the court. The proceedings therefore against the minor were utter- 
ly illegal, 

“ In the execution proceedings under the decree of Achal Das it is shown 
that the minor, the plain tifi, was not duly represented. The execution proceed- 
ings therefore are not binding as agiiinst the minor plaintifi.’V 

It has further been contended on behalf of the plaintifi that Maula Dad 
being himself a judgment-debtor after Sardar Khan’s death and he having 
bought the decrees, had no right to execute the decrees. Section 232, Civil Pro- 
cedure Code is very clear and supports the above contention. The ruling in 
JBamrsi Das w Maliarani Kuar (1) also supports the above contention. It is 
therein laid clown that the purchase by one judgment-debtor of a decree exting- 
uishes the liability under the decree and he can sue for contribution and not 
execute the decree, ” 

As I have already found in the present case that the plaintiff, a minor, 
was not duly represented in the execution proceedings, and inasmuch as all the 
execution proceedings are not binding on the plaintiff she having been a minor 
unrepresented in those proceedings, she could therefore bring a regular suit.” 

The Siibordiaate Judge accordingly made a decree giving 
the plaintiff the relief she daiojed. 

On appeal by the defeiidanis to the High" Court a Divisional 
Banehof that Court (Sir Jobk Stakley, 0* J., and Mr. Justice 
Bubkjctt) 'S aid as to the plaintiff’s right to sue 

** The decrees upon which those execution proceedings were founded are not 
in any way impeached in the suit, nor could they be. , The impeached transac- 
tions were proceedings of those decrees in execution and .this being so, it was 
the proper course for the plaintiff, if she had any objection to ma^ke to the execution 
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of tlie decrees, to raise these objections under the xn'ovisions of £ect:on ’iii 
qf the Code of Civil Procedure and not by a separate suit., if Mania Dad Klian 
was not entitled to execute the decrees or if there was any irregular. ty iu the 
proceedings which were taken in carrying out the execution, it was open to i:lio 
plainhff or any one who was injured thereby to apply under section 'M‘\ and 
have these questions decided by the court executing the decree, they being 
questions * arising between the parties, to the suit in which the decree was 
passed, or their representatives, and relating to the execution ' .of the decrees. 

It is not open to the plaintitf in an independent su.fc now to impeach the proceed- 
ings so had in execution. As regards the bond, dated the 31st January 188:5, in 
favour of Aohai Das, it is admitted that there has been no sale of any property. 
Consequently we may put it out of account as the plaintiff has in no 'way been 
damnified in respect of it.* * 

The High Court therefore reversed the decision of tlie Sub- 
ordinate Judge and ditmissed the Sait with costs. On this 
Appeal 

Cme, K. 0. and W. A. Bailees for the appellant contended that 
the provisions of section 244 of the Civil Procedure Code (ActXtV 
of 1882) were no bar to the present suit. Clause (c) of that section 
provides for the decision, by the court executing a decree and 
not by separate suit, of “question.s arisiug between the parties to 
the suit in "which the decree was passed. ’'In this case the 
appellant was a minor and was not properly represented in the 
suits in which the decrees were made, and she was, thertfoie, it 
was submitted, .not really a party to the suit at all. One of the 
grounds alleged why the decrees and sales under them should be 
set aside was that they had been brought about by fraud and 
breach of trust on the part of those who conducted the proceed- 
ings which led to them ; and another was that paichases Iiacf been 
made benami, and to such a case the section was not applicable. 
Eeference was made to Mohendro Narain Ghaiaraj v. Gopal 
Mondul Q), Murigeya v. Hayat Suheb (2), Eassan Ali v. 
Gauzi Ali Mir (3), and Prosnnno Kurnar Sanyal v. K'di Das 
Sanyal (4). Where there is fraud the decrees and sales could be 
treated as invalid, a decree against a minor not properly repre- 
sented was null and void, the provisions of section 443 of the Civil 
Procedure Cede being imperative, Eanuman Prasad v. Muham- 
mad Ishaq (6). The plaintiff was not properly represented 

(1) (1890) I. L. E., 17 Oald., 769 (777, 784) (8) (1993) I. L. B., 81 Oalo.. 179, 

(2) (1898) I. L. B„ 23 Bom., 237. (4) (1892} I. h. It., 19 Calo., 688 

L. B., 19 I. A., 166, 

• . (5) (1805) I, L, B., 28 All, 137. 



jn uw suits Deeause, altaough her sisLer was appointed her 
guardian ad litenif she was a “ married woman ” and her appoinV 
ment was illegal under src'.ion 457 of the Civil Procedure Code. 
The pioeedure in connexion with the appellant’s property was 
illegal, her guardian Mania Dad Khan having tfiken an unfair 
advaiitage of his jK.sition and committed a breach of his trust, 
and section ‘2o2 of the Civil Procedure Code, debarred him as 
one of several judgment-debtors purchasing a joint decree, from 
executing such decree, Banarsi Das v. Maharani Kuar (1). 
In anj ca-e the dealing with her property in the mutalion pro- 
ceedings and the award by w'hica s'le w''as deprived of her proper 
s!:are in her father’s property did not come within the scope of 
seG^ioa 2 14. but ntcesiitated a suit to set them aside : since attaining 
majority she had never consented to or ratified those proceedings. 
The sales should be- declared invalid and void as against the 
appellant w^ho was a minor ne\er legally represented, snd 
neither the respondents nor their father Maula Dad Khan were 
competent to bring to sale her property and become possessed of 
it themselves. Keierence w’as made to the Civil Procednre 
Code (II of 1 90S), section 47 (corresponding to section 244 of 
the Code of 1S82, and being as a procedure section retros- 
pective) which enabled this court to say it did not apply : the 
Guardians and Wards Act (VIII of 1890), section 20, Act XL 
of 1858, section 7, and Civil Procedure Code 1882, section 460 
were also referred to. 

De Gruyther, K. 0.,and B. Dube for the respondents contend- 
ed that section 244 of the C..^de was a bar to a separate suit to set 
aside any of the proceedings in execution challenged in the pre- 
sent litigation. The questions for decision here were ail questions 
relating to the execution of deo.ee.s ; and the appellant, it was 
submitted, waa sufficiently represented in, and therefore a party to, 
the proceedings. In Ehiarajmal v. Dciim.{2) it was held that 
cortain .sales could not be voided or set aside for mere irregulari- 
ties of procedure in obtaiaiag the decrees, but if the court had 
sold the property of per ons who were not parties to the proceed- 
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ing the decrees would be tbe pro]i 0 r tribunal to decide wlielher 
those persons had been properly represented or not in the pro ieed- 
ings. If Ulfat nn-uissa was not a proper person to be appointed 
giiardian af J&m of the appellant, her appomtraeut was a mere 
irregularity ■and not a-^guvuind foivsetting aside the^, decrees, . and 
sales which took place in execution of them : see Walian v. Banhe 
Behari Pershad Singh (1) which o-^posed to Hammum Pm-- 
sad V, Muhammad Ishaq (2) cited for the appellaiiu. But a 
guardian ad litem of a minor only rep?‘esQ!itod the infant, and not 
the property, and by section 63 of the Guardians and Wards Act 
(YIII of 1890) a guardian of the person of the minor is given a 
preference in making an appoititmentof a guardian cid litem ; not'^ 
withstanding section 4.57 of the Code therefore, Ulfat-im-nissa, who 
was guardian of the appellants* person, was qaaiified for appoint- 
ment as guardiaa ad litem ; S3 that there was no want of proper 
representation in the suits : see Rule 4 under Act VIII of 1890, 
Prior to that Act the court had a discretion, but after the amend- 
ment of section 443 of the Civil Procedure Code by section 53 
of Act VIII of 1890 the court had no discretion except when no 
guardian had been appointed. No provision of Muhammadan law 
prohibits a married woman from being guatdian of a minor or 
her property. Reference was made to section 9 of Act VlII of 
1890 : Civil Procedure Code, sections 232 and 443 ; and the Indian 
Trusts Act (II of i8b2), section 53 ^which provision as to persons 
qualified for trustees) applied to the North- Western Provinces, 
There was no fraud here ; the casa of Prosunno Kwmr 
Kali Das S jjnijfd{Z) was applicable, and it should be held tliat 
section 244 of the Code barred the suit. 

OavSf A. G.f replied referring to Kimd/an Led v. Gajadhar Lai 
(4) wdiich decided that toe appointment of a married woman as 
guardian adUtem notwithstanding section 467 of the Orde was 
hot a more irregularity, [DeGruyther, K. C., referred to Kachayi 
KuUialiHajiy, ITdumpunihala KimH Pudva {5) a contrary 
decision.] 

(1) (1903) I. L. B., so Calc., 1021 : (3) (1892) I L. E., 19 Calc., 683 ; 

L. a, 30 L A, 182. L. R., 19 I. A., 166. 

(2) (1905) L L. 28 All., 13T (1S8, (4) (1907) 1. L, B., 20 AH., 728, , 

139, Ml.) ^ 

,, (1905) Ida B., 29Maa,5a , V' 
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1909^ July Both : — The judgment of their Lordships was deli- 
vered by Sir AeDKEW SCOBLB. 

Muhammad Sardar Khan^ the failierol the appellant^ died 
on the 1st May 1888^ possessed of a half share in maussa 
Gaisupor and other property, and leaving as his heirs according 
to Muhainmadan law (1) Ulfat-un-nisa, an adiilt daughter by his 
first wife; (2) the appellaut Eashid«un-nisa, aged four years^ 
daughter by his second wife; and . (3) a brother named 
Mauladad Khan. Each of them was entitled to a third share in 
the estate. He also left an illegitimate son, named Abdul Majid 
Khan, for whom he made j>ro vision in his lifetime, by a gift of a 
share in his manza of Gaisupcir, leaving nine biswas of that pro- 
perty to be divided among his legitimate heirs at the rate of three 
biswas apiece. 

At the time of his death Sardar Khan was indebted to the 
foliowiug persons 

(1) to Fateh Cband for Es. 8,280-11, under a decree dated 
the 18th December 18«82 ; 

(2) to Acbal Das for Es. 2,500, under a bond dated the 3 1st 
January 1882 ; 

(3) to Sant Lai and Moti Lai, for Es. 2,294-1 under a de- 
cree, dated the 17th January, 1883 ; and 

(4) to his brother Mauladad Klian, under a possessory mort- 
gage deed for Es. 14,000, dated the 18th May 1886t 

On the 9th May 1888, Mauladad Khan filed an application 
for mutation of names in respect Gaisupur in favour of the 
three legal heirs of the deceased. This application was opposed 
by Ulfat-uu-nisa, on the ground that Abdul Majid (who was then 
a minor and as to whose illegitimacy she was silent) was entitled 
to half the estate, to the exclusion of the brother, Mauladad 
Khan. And the matter was referred to the arbitration of one 
Abdul Karim Khan, who made his award under date the 12tb 
January 1889, whereby he gave the largest share of the property 
to Abdul Majid; and reduced the share of the appellant Eashid- 
un-nisa f rom 3 to 2 J biswas. In this arbitration Ulfat-un-nisa 
represented herself as acting as guardian of the minors, Abdul 
, Majid and Rashid-un-nisa, and her general attorney* one Siraj 
signed the award on their behalf. This award seems to 
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It was not seriously contended before their Lordships that 
these arbitration proceedings, so far as the appellant’s interest 
is concerned, eoiiJd be supported. She was then about four years 
of age, and her consent seems to have been taken for granted to 
what was no doubt considered a fair family arrangement. But 
it has never been ratified by her, and is imperative as regards 
her interest in her father’s property. It is true that, in the 
aw’arcl, her sister Ulfat^un-nisa is described as acting for her- 
self and as guardian of Abdul Majid Khan and Rashidan, mi- 
nors’’; but at the date of the award, the 12th January 1889, an 
application was actually pendiug^ in her name in the court of the 
District Judge of Meerut for a certificate of guardianship of these 
minors, and this application was rejected by the above mentioned 
order of the 13th April, 1889. The statement in the award was 
therefore unjustified, and the appellant is entitled to the declara- 
tion w^hich she seeks, that the award is a nullity, as far as she is. 
concerned. 

Mauladad Khan, as has already been stated, had in 1889 got 
into his own hands all then existing claims against Sardar Khan’s 
estate, and after a short interval,, he proceeded to realize them. 
On the 23i'd April 1891, he applied for execution of Fateh 
Chand’s decree, and in his application the appellant is described 
as Mnsammnt Eashidan, minor, under the guardianship of her 
sister Musammat Ulfat-un-nisa,” On the 16th May 1891, a 
similar application wuiS made, in the name of his four sons, for 
execution of Sant Lai’s decree, and in it thefappellant is described 
as minor . . . under the guardianship of Mauladad Khan” and 
there is no room for doubt that though the sons wmre the nominal 
applicants, Mauladad was the person really interested in the ap- 
plication. In the sales which foilowmcl on these applications, the 
decree-holders were, in both cases, the purchasers. On the 26th 
May 1891, Mauladad brought a suit to recover interest on the 
Hiortgage which he himself held, and in the plaint, the appellant 
is described as under the guardianship of her sister Ulfat-iin- 
nisa, ” who, he states, is certificated guardian of her person,” 
and has been made guardian ad litem In this case the 
decree was made in the absence of both the female defendants. 
Ho step appears to have been taken to enforce the bond to Achal 
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Das until after Manladad’s death, which occurred on the 22nd 
July, 1893. On the 4th January, 1894, his four sqas put the 
bond in suit, and obtained an ex pdrte decree on the 28th August, 
1894. In this case also the appellant is described as “ unler the 
guardianship of her sister,” who, by order of the Court, dated 
10th March 1894, was appointed guardian ad litem. The pos- 
sessory mortgage in favour of Mauladad Khan is admittedly 
still in force. 

The learned Subordinate Judge found that the proceedings 
impeached in the plaint failed as against the plaintiff (appellant), 
because she was not properly represented in them. He held that 
Dlfat-un-nisa, as a married woman, could not have been appoint- 
ed guardian ad litem, and that Mauladad, whose sons were 
merely henami purchasers on his behalf, had an interest adverse 
to that of the minor, and was therefore disqualiSe 1. The High 
Court on appeal set aside his decree, and dismissed the suit upon 
the ground that 

tlie decrees upon wMeh the execution proceedings were founded are not in 
any way impeached in the suit, nor could they he. The impeached transactions 
were proceedings on those decrees in execution, and, this being so, it was the 
proper course for the plaintiS, if she had any objection to make to the execu- 
tion of the decrees, to raise these objections under the provisions of section 244 
of the Code of OmhProoedure, and not by a separate suit.” 

With all respect to the learned Judges of the High Court, 
their Lordships are unable to agree with this conclusion. Section 
244 of the Civil Procedure Code applies to questions arising 
between parties to the suit in which the decree was passed, that 
is to say, between parties who have been properly made parties 
in accordance with the provisions of the C )de. Their Lordships 
agree with the Subordinate Judge that the appellant w^as never a 
party to any of these sui's in tlie proper sense of the term. Her 
sister, Ulfat-iiD*nisa, a marned woman, and therefore w^as 
disqualified under section 457 of the Code from being appointed 
guardian for the suit, and Mauladad's interest was obviously 
adverse to that of the minor. An ingenious argument was put 
forward by counsel for the respondents to the eflFect that as sec- 
tion 53 of the Guardians and Wards Act (Act VIII of 1890) gives 
a preference to the appointment of the guardian of the person of 
■■ 'a minqras guardian for the suit^ md as Ulfat-nn-niBa’ was f uardia^ 
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■of tlie persoR, of her miaor sister^ she could properly have beea 
appointed her guardian ad, litem in these proceedings. But this 
argument isopen to the obvious objection that the later enactment 
leases section 467 of the Code untouched, and that the effect of 
the, two statutes, read together, is that a proper guardian of the 
person of a minor may, if properly qualified, be preferred as his 
or- her , guardian ad litem . 

For these reasons their Lordships will humbly advise His 
Majesty that this appeal should be allowed, that the decree of the 
High Court sliould be discharged with costs, and that, subject to the 
payment, or allowance on account, by the appellant of any sum 
that may be found to be due by her in respect of the possessory 
mortgage of the iSth May, 1886, the decree of ^the Subordinate 
Judge should be restored. 

The respondents must pay the costs of the appeal; 

Appeal allowed^ 

Solicitors for the appellant C. Snmmerhays <& Son. 

Solicitors for the respondents;-— Ford^ Ford & Che$- 
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to have paid, was the amouat paid by the purchaser oa the 
oompletioa of the sale together with the aaiouat which was 
due auder the above meatioaed deeds, dated respectively the 26th 
May, 187/ and2Qd December, 1877, subject to which eacumbraa- 
ces the sale was made, aad as the decree of Her Majesty in Council 
and the decree of the Honourable High Court above mentioned 
have exoaerated the property purchased at auction, and now in 
possession of the defendants from the liability to pay the amount 
charged thereupon by the aforesaid deeds, dated respectively the 
25th May, and 2ad December, 1877, the abovenamed defendants 
had not to pay the same, nor will they -ever1)e"ci^^ 
made to pay the same, and therefore the amounts thereof, viz.f 
Es. 1,61,776-11-0, are now due to the plaintiff as unpaid vendors’ 
purchase money.” 

Aud the plaintiff prayed that itjmight be declared that the 
sum claimed or any less sum as found by the Court rvas payable 
to the plaintiff as unpaid vendors’ purchase-money by the defen- 
dants as owners and purchasers of the equity of redemption of 
the villsiges which had been sold j that it might be declared that 
the plaintiff had a lien on the villages for the amount; and that in 
the event of non-payment the villages might be sold : and he also 
claimed further and other relief. 

The main defence was that the plaintiff had no cause of 
action; that the property had been sold by public aution, and the 
purchaser had become the absolute owner; that no contract had 
been entered into between the auction-purchaser and the judg- 
ment-debtors for payment ; that the fact of the property being 
sold subject to incumbrances afterwards declared void would not 
entitle the plaintiff to claim those moneys from the auction-pur- 
chasers ; and that the property was sold for a fair price. 

The Subordinate Judge dismissed the suit. 

The appeal w'as heard before a divisional Bench of .the High' 
Court (SiE John Stanlet, C. J., and Mb. Justice BnEKiTi> 
who differed in opinion, the Chief Justice being in ..favour 
of reversing the decision of the Subordinate Judge, and Me, 
JtrsTiCB Burkitt in favour of upholding it. On a rehearing 
Mr. Jtoticb Blair was added to the Bench, and he agreed with 
the Chief Justice, ' ‘ ^ ' 
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The facts are fally stated in the report of the ease before the 
High Court which will be found in I. L. It.^ 27 All ^ 97. 

On this appeal, which was heard ex-parte 

DeGruyther, ILG., and W. A. Bailees for .the appellants con- 
tended that the High Court erred in finding that what the appel- 
lants purchased at the sale on 20th April 1894 was the equity of 
redemption ; what was really put up for sale and knocked down 
to the appellants was the right, title, and interest of the judg- 
ment debtors. But even if the appellants had only purchased the 
equity of redemption, that circumstance would not have entitled 
the plaintiffs claimed, for they or the estate 

through which they claimed had already received it. There was 
no estoppel against the appellants: no contracts, express or 
implied, that the purchaser (who in this case was the decree- 
holder would pay the incumbrances ; and the vendor had no lien 
on the property for the amount of them. It was submitted that 
the appellants having purchased at a sale which took place by 
order of the Court were after their purchase liable for all defects 
which might be found in the; property sold, and were equally 
entitled to the benefit of all advantages accruing to it. Eeference 
was made to Sham Sunder Lai y, AchcJian Kunwar (1) : JBrij 
Mohan Thahur v. Rai Umanath Ghaudhari (2) ; Lala Amar- 
nath Shah v. Achchan Knnwar (3), Civil Procedure Code (Act 
XIV of 1882), sections 285, 237, 287, 294, 306, 309, 81g and 
316 ; and Transfer of Property Act (IV of 1882), section 8. 

1909, Jidy SOthi — The judgment of their Lordships wm 
delivered by Loed Macxaghtex : — 

In a suit commenced in 1887 in the Court of the Subordinate 
Judge of Bareilly, Intizam Begam obtained the usual mortgage 
decree for the sale of nine villages hypothecated to her as 
security for an advance of Rs. 30,000. This decree was 
aflarmed by the High Court on the 25th of February, 1889. 

In June 1889, an order was made for the sale of these nine 
villages. The usual proclamation was issued. It stated that the 
property was subject to two prior mortgages for Es. 10,000 and 
Es, 20,000 respectively, 

(1) (189^ I. B, E., 21 Ail,, 71 ; (2) (1892) I. L. E., 20 Oalo*, 8 : L. E.| 

li3*,25I,A.,183* 19I.A., 

_ . / , , m iimi 3; ii. R, li AH*, m ; l. b., lo i* a.^, im, 
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At the auctioD sale Intizam Begam having got permission to 
bid^ bought all the villages but one for Rs. 64,000. The remain- 
ing village was also sold, but not to her. 

At the time of the sale the position of the prior mortgages, 
which had been duly registered, was this Both mortgages had 
been granted to, and were then held by, the same persons. No 
steps had been taken to enforce the first mortgage, which purport- 
ed to comprise 13 villages, including all those in mortgage to 
Intizam Begam. In respect of the second mortgage, which includ- 
e i one of the villages mortgaged to Intizam Begam, the usual 
mortgage decree had been obtained in the Court of the Subordin- 
ate Judge of Bareilly on the 9th of June, 1892, 

So matters stood at the date of the auction sale, which was 
held on the 20th of April 1894. But on the 15th of January 
1895, the decree of the 9th of June 1892, was reversed by the 
High Court. And the order of the High Court was ultimately 
affirmed by this Board on the 27th of July 1898. 

In the meantime a suit was brought to enforce the first mort- 
gage. That suit was dismissed by the Subordinate Judge, follow- 
ing the decision of the . High Court in the case of the second 
mortgage, Aud the decree of the Subordinate Judge was affirm- 
ed Ly the High Oouit on the 3rd of May 1899. 

The appellants as successors in title of Intizam Begam, who 
had died in 1897, thus became the unencumbered owners of the 
property which she had bought at the auction sale in April, 
1894, as sabjeouto the two prior mortgages. 

In this state of things the representative of the judgment 
debtors, whose property had been sold in execution of the decree 
affirmed in February 1889, instituted the present suit. In his 
plaint, dated the 8th of July, 1901, the plaintiff alleged that the 
real purchase money of the property sold at the auction-sale of 
April 1894, was the amount paid by the purchaser on completion 
of the sale, together with the amount due on the prior mort- 
gages, and that inasmuch as the property had been exonerated 
from all liability in respect of those prior mortgages, the sums 
due on the footing thereof, amoimting in the aggregate to 
Rs. 1,61,776-11-0, were now due to him as unpaid vendor. The 
claim was for payment on that footing, a lien on the nine 
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This singular claim seems to hayc perplexed both the Judge ox 

first instance and the High Court on appeal. 

The Judge of first instance, having heard, as he said, a long 
and learned argument . and a number of English and Indiaii 
autlJmtie8,Game to the condubioii that the case xvas unique of 
its kind and that there was no authority, English or Indian, 
on the qiiestiom ^‘Not a single authority, ^ he said, ^ has been 
cited to shew that the rule of equity relating to unpaid yendor^s 
lien applies to the case of an involuntary sale,'' and on principles 
which he had already explained, he thought it would not be equit- 
able to apply that rule to the case before him. So the suit was 
dismissed, but no coats were allowed to the defendants* 

On appeal the decision of the Subordinate Judge was reverstd. 
The appeal was heard, in the first instance, before the Chief 
Justice and Burkitt, J. The learned Judges differed. Then 
Blair, J., was called in. He concurred with the Chief Justice. 
All the Judges treated the question as one of novelty and consi- 
derable difficulty. The learned Chief Justice thought that the 
case might be looked at from two points of view. It might be 
contended that the appellants' predecessor in title having repre- 
sented to the court that the property was subject to tw'o mort- 
gages, and having got liberty to bid upon than representation, 
was estopped from denying the truth of the representation and 
must make it good to the best of her ability, that is, must pay to the 
judgment debtor the amount of the encumbrances represented by 
her to be subsisting." The other view, he said, was that the 
purchaser only acquired the interest which the court purported 
to sell, and so having purchased from the court pjroperty 
expressly stated to be subject to specified encumbrances cannot 
hold the property without making good the amount of those 
encumbrances." The amount of encumbrances which the court 
was led to believe were existing encumbrances, and subject to 
which the sale was expressly made, must, he thought, be paid by 
the defendants to the plaintiff, and he wa.s also of opinion that 
the plaintiff was entitled to a lien on the property in respect of 
that amount. Judgment w^as given in favour of the plaintiff, 
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bufc the case was remitted to the Subordinate Judge to inquire 
and ascertain the due proportion of the mortgage money intended 
to be secured by the mortgages declared invalid which was proper- 
ly attributable to the villages bought by Intizam Begam, 

Btokitt, J., dissented. On'a review of the relevant sections 
in the Civil Procedure Code, he thought it plain that the amount 
of the invalid encumbrances formed no part of the purchase 
money. He thought too that the preparation of the list of encum> 
brances mentioned in the proclamation of sale was not the act of 
the parties, but the act of the court. And he failed to see 
why, in a suit like the present,” the representatives of the pur- 
chaser should be compelled to discharge them. The auction 
purchaser made a lucky purchase. But she and her representa- 
tives were “not liable to be deprived of the fruits of her bargain 
at least in a suit framed like the present suit.” 

With the utmost respect to the learned Judges of the High 
Court, their Lordships are unable to discover any difSeulty in the 
case. It feems to depend on a very simple rule. On the sale of 
property subject to encumbrances the vendor- gets the price of 
his interest, whatever it may be whether the price be settled by 
private bargainor determined by public competition, together 
with an indemnity against the encumbrances affecting the 
land. The contract of indemnity may be express or implied. If 
the purchaser covenants with the vendor to pay the encumbrances, 
it is still nothing more than a contract of indemnity. The pur- 
chaser takes the property subject to the burthen attached to it. If 
the encumbrances turn out to be invalid, the vendor has nothing 
to complain of. He has got what he bargained for. His indem- 
nity is complete. He cannot pick up the burthen of which the 
land is relieved and seize it as his ow'n property. The notion 
that after the completion of the purchase the purchaser is in some 
way a trustee for the vendor of the amount by which the existence, 


or supposed existence, of encumbrances has led to a diminution 


of the price, and liable, therefore, to account to the vendor for 
anything that remains of that amount after the encumbrances are 
satisfied or disposed of, is without foundation. After the 
purchase is completed, the vendor has no claim to participate in 
any benefit which the purchaser may derive from his purchase. 

■ ' 80 ■ 
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It would be pedantry to refer at length to authorities. But their 
Lordships, under the circumstances, may perhaps be excused for 
mentioning Tweddel v. Tweddel (1), Bvitler v. Bv,Uer, (2) and 
Waring v. Ward (8). 

There is nothing in the circumstances of the case to raise an 
estoppel against the appellants. 

Their Lordships will humbly advise His Majesty that the 
order of the High Court ought to be reversed with costs, and the 
judgment of the Subordinate Judge of Bareilly restored, but 
with costs against the respondents. 

The respondents will pay the coats of the appeal. 

Appeal allowed. 

Solicitors for the appellants : — T. 0. Summerhays & Bon. 

J. V. W. 

APPELLATE CIVIL. 


Before Mr^ Justios Biohards and Mr* Justice Alston* 

OUDH BIHAEI PANDE and anothbe (Judgment-debtoes) 
MAHABIK SAHAI and others (Deoeee-hoddees).* 

Act ITo* XV 0/1877 (Indian Limitation AotJ^ section Xcsecution of decree 
— Sale of judgment-debtor* s property-— Such sale not jpart payment so as 
to save Imitation* 

In order that the provisions of sootion 20 of the Indian Limitation Act, 1877, 
should apply in favour of the decree-holders, it is necessary that the fact of part 
payment of the principal of a debt should appear in the hand-writing of the 
debtors. Where therefore, some timber belonging to t.he judgment-debtors was 
sold in execution, and the proceeds were applied to satisfy the decree in part, 
it was held that this was not a good payment within the meaning of seotion 20 
of the Limitation Act, 

This was appeal arising out of an application for execution 
of a decree. The facts of the. case are fully stated in the judg- 
ment of the Court. 

Babu Surendra Nath Sen^ for the appellants, 

Mr. W* Wallach) for the respondents. 

Eicharbs and Alstojst^ JJ.— The decree-holders obtained 
two decrees on the 26th of March; 1896, One decree was ob- 
tained in suit ISTo, 275 of 1895 .- The other was obtained in suit 

♦ Second Appeal No. 118 of 1909, from a decree of E. H. Ashworth, District Judj^c 
of Gorakhpur, dated the 12th November 1908, confirming a decree of Gum 
Prasad, AdditionaliSubordinate Judge of^Gorakhpnr, dated the 18 th of 'July 1908* 
(1) (1787) 2 Br. 0 0 151 ^ (2) (1800):5 Yesey., 534 ' 

. (8) (1802) 7:Yesey.,{332, 336. 
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No, 272 of 1895, The decrees were for sale on foot of mort- 
gages, ■ ' Orders;: absolute were obtained on the 15th of December^ 
1899, The first application for execution was made in respect 
of the decree in suit No. 276. The decree was apparently time- 
barred, The decree-holders, however, alleged that the proceeds 
of certain timber had been applied in part payment of the 
decree. The court executing the decree found the part payment 
not proved by the decree-holders, and rejected the application. 
The first application in suit No. 272 for execution of the present 
decree was made on the 9th of January 1903. The decree- 
holders there also alleged part payment. The decree-holders 
obtained an order that notice should go to the judgment-debtors. 
The application was, however, subsequently struck oS without 
any further order having been made. The present application 
for execution was made on the 18th of September, 1905. The 
judgment-debtors have raised a number of objections. First, it 
is urged that the part payment of the decree by means of the 
sale of timber had already been adjudicated upon when execu- 
tion of the other decree was being asked for. Both the courts 
below have found that the decision in the previous execution 
case did not operate as res judicata. In tins conclusion we 
agree. The matter in issue then was whether or not a payment 
had been made on foot of the other decree. The question now in 
issue is whether or not part payment has been made on foot of 
the present decree. Both the courts below have found that 
there was a part payment made by means of a sale of the 
timber. This is a finding of fact binding upon this Court. 

The judgment-debtors next urge that there was no adjust- 
ment certified to the Court under the provisions of section 268 
of the Code of Civil Procedure of 1882, and that therefore the 
Court could not recognise the payment. As against this the 
decision in Moshan Singh v. Ifata Din (1) has been relied on, 
and the decree-holders urge that the part payment is a good 
part payment within the meaning of section 20 of the Limitation 
Act of 1877. The part payment made out of the proceeds of 
the timber was, if a part payment at all, part payment on foot 
of the principal of the debt, and it is necessary, in order that the 
\ (1) (1903) I. L. P., 26 AH, 30. 
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provisions of section 20 should apply in favour of the decree- 
holders^ that the payment should appear in the hand-writing of the 
jadgment-debtors. The decree-holders urge that this point sliould 
be taken as one arising out of a question of fact not decided in the 
court below. We think^ however, that the decree-holders were^ 
both in the first court and in the lower appellate court clearly 
put on proof that the part payment they relied on was a good 
part payment within the meaning of section 20. Furthermore; 
if the decree-holders relied on part payment as being a part- 
payment within the meaning of section 20, it lay on them to 
show that the part payment was in the hand-writing of the 
judgment-debtors. It is absolutely clear on reading the judg- 
ment of the court below that the part payment did not appear 
in the hand-writing of the judgment-debtors. If it had^ the 
decree- holders would have certainly produced and proved it 
when they were seeking execution of the first decree, and there 
never would have been any doubt on the question wheiher or 
not the payment had been made. In the present case the 
decrees are extremely stale, the suit having been instituted in 
the year 1895 and the decree nisi made in the year 1896. We 
allow the appeal, set aside the orders of both the courts below, 
and dismiss the application with costs. 
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The facts of this case were as follows : — 

A girl named was murdered, and certain, ornaments 

which she was we^^^^ were not found on her corpse. The 

accused was suspected and arrested and kept in custody for over 
24 hours. She then, took the police to a certain place and 
pointed out a spot where certain ornaments were found. The 
Sessions Judge found that while she was in police custody 
an inducement was held out to her that nothing would 
happen to her if she gave up the ornaments. The Sessions 
Judge on the evidence found the accused guilty and sentenced 
her to dmth. The convict appealed. The appeal came on for 
hearing before Eichaebs and Alston^ JJ., who recommended a 
reference of the case to a Full Bench with the following order 

We think that it would he desirable before deciding this appeal to refer a 
question of law arising in the case for the consideration of a Eull Bench. 

“ In this case Musammat Misri has been found guilty of murder of Misri, a 
little girl of twelve years, and sentenced to death. Part of the evidence against 
the accused consists of the fact that she took the police and others to a certain 
place and there pointed out and produced certain ornaments which are proved 
to have been worn by the child immediately before its disappearance. We find 
as a fact that the police officer made or caused to be made a promise to the, 
accused prior to her pointing out the ornaments, to the efiect that if she pro- 
duced the girl’s ornaments she would be let ofi ; and we also find that the dis- 
covery of the ornaments by the accused was caused by this promise. 

The question for the consideration of the Pull Bench is whether under these 
circumstances evidence was admissible to show that the accused as a matter of 
fact did go to a certain place and there produce the ornaments in question, 

» We direct that the papers and this order be laid before the Hon’ble the 
Acting Chief Justice with a view to the above question being considered by a Bull 
Bench* 

The appeal will be put up for disposal soon after the decision of the Bull 
Bench.” 

Mr. (?. If. Dillon^ bs amicus cwrioC} for the appellant : 

The real section to be considered is section 163 of the Code of 
Criminal Procedure, The inducement must be an inducement 
which has reference to the acoused person, proceeding from a 
person in authorityj and sufficient in the opinion of the court to 
cause the accused to believe that by making it ho would gain 
an advantage. There is no provision saying what is to happen 
if the provisions of section 163 of the Code of Criminal Procedure 
are violatecL This depends upon the object and scope of the 
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enactment. The words of the section, are imperative and iprohibi- 
tory. 

The general rale of interpretation is thus given in MaswelFs 
Interpretation of Statutes, 3rd edition, at p. 627 : — “ A duty im- 
posed on a court or public officer in the exercise of a power con- 
ferred upon him is imperative. ” Me Dale (1) and Howard v. 
Bodington (2) were cited. Under section 163 there was a duty 
cast upon a police officer not to offer an inducement, threat or 
promise. That duty was imposed upon him in the exercise of a 
power conferred, that is, the power to investigate offences. 

The provisions of section 163 are therefore to be interpreted 
as imperative. Section 24 of the Evidence Act is a general section ; 
but section 163 of the Code of Criminal Procedure occurs in a 
chapter which lays down how police officers are to make investig- 
ations. Under the former section the test is whether the con- 
fessions are voluntary or otherwise, under the latter aU confes- 
sions to police officers are unworthy of credit, Eeference was 
made to sections 191 and 233 of the Code, and to Emperor v. 
Ghedi (3). If the provisions of these sections were directory 
only, the irregularity could have been cured ; but see Subrah- 
mania Aiyar v. Ki'ng-Emperor (4). Here the words which occur 
in section 163 were in those sections interpreted as imperative. 
The general rule is that words are to be interpreted in the same 
way throughout an Act. Tire words of section 163 should thei’e- 
fore be interpreted as imperatsve. 

Section 27 of the Evidence Act is not a proviso to section 24; 
compare section 150 of Act No, XXV of 1861, It is a substan- 
tive section ; Queen v. DTitiram DuU, (5) and In re Bishoo 
Manjee (6). In effect it has on the Statute Book of 1861. 

Mr. W. Wallach (Government Advocate), for the Crown. 
Section 163 is to be found in the chapter headed as Inform- 
ation to the police. Other powers to investigate,” The direc- 
tion given in section 163 is an advice to a public officer. 
Originally the provisions of section 163 were enacted in Act 
XX Y of 1861 as section 146. In 1872 when the Evidence Act 
was introduced, sections regarding evidence wei'o taken out of 


S 
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the Code of Crimmal Procedure. That is an indication of the 
intention o£ the Legislature that we should look to the Evidence 
Act for the decision of what is or is not admissible in evidence. 
If section 163 is to be treated as dealing with matters of evidence, 
why were sections 148 to 150 of Act XXV of 1861 transferred 
from the Code of Criminal Procedure to the Evidence Act and 
not embodied in the new Code of Criminal Procedure ? 

Section 27 of the Evidence Act is a proviso to preceding 
sections, including section 24, and makes certain facts evidence 
■ which otherwise would not have been evidence, irrespective of the 
question whether an inducement was used or not. It is noticeable 
that up to 1872 there was no complete Evidence Act. There 
were only fragmentary provisions relating to evidence up to then. 
In the year 1872 the Evidence Act was passed, as well as a new 
Code of Criminal Procedure. Both were to come into effect on the 
Isb of September 1872.. Eules relating to evidence which for- 
merly had found a place in the Code of Criminal Procedure were 
transferred to the Evidence Act. This shows that the intention 
of the Legislature is that we must turn to the Evidence Act to 
find whether evidence of the discovery of the stolen property is 
to be excluded when the provisions of section 163 of the Code 
of Criminal Procedure are disregarded. 

It is also noticeable that there are a few special provisions 
in the Code of Criminal Procedure dealing with special rules 
of evidence, such as medical evidence. This is Chapter XLI and 
is headed “ Special Rules of Evidence.” There is no provision 
in this chapter excluding the evidence. Section 163 does not, 
when strictly construed, limit a police officer’s powers except 
for the purpose of obtaining statements from the accused. The 
non-admissibility of statements when obtained in defiance to 
provisions of section 163 is dealt within the Evidence Actj 
Queen v. Babu Lai (1). 

Section 163 must be read with section 24 of the Evidence 
Act. The word “ it ” in section 24 must be read as confession. 
Section 163, of the Code of Criminal Procedure is a corollary to 
section 24, of the Evidence Act. Sections 161, 162, 164 compared 
and discussed. Section 27 of the Evidence Act is wide enough. It 
(1) (1884) I, L. B., 6 AU., 509, 645. 
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Kkox, AOTiiSQ 0. J. — The question which has been referred 
for the consideration of the Full Bench is, whether, under the 
circumstances which will be presently pointed out, evidence was 
admissible to show that an accused as a matter of fact did go to a 
certain place and there produce certain ornaments. The circum- 
stances referred to are briefly these. One Musammat Misri has 
been found guilty by the Court of Session of the murder of a 
girl for the sake of her ornaments and sentenced to death. Part 
of the evidence against her consisted of the fact that she took the 
police and others to a certain place, and there pointed out and 
produced certain ornaments, which are proved to have been 
ornaments worn by the child immediately before its disappear- 
ance.' The learned Judges of this Court, on considering the 
ease submitted to them, found as a fact that the police officer 
made, or caused to be made, a promise to the accused, prior to her 
pointing out the ornaments, to the effect that if she produced the 
girPs ornaments she would be let off. They also found that the 
discovery of the ornaments by the accused was caused by this 
promise. It will be seen that what we have to consider is not the 
admissibility of statements, if any, made by the accused person, 
but merely, whether evidence as to the conduct and acts of the 
accused, resulting from, or . at any rate committed before the 
inducement from the police officer can be said to have been folly 
removed, is or is not admissible. 

Mr. Dillon^ who undertook, at the request of the Court, to 
argue the case on behalf of the accused person, relied upon section 
163 of the Code of Criminal Procedure. He pointed out, that this 
section was not merely directory, but imperative and prohibitive. 
Whilo there was nothing in the Criminafl Procedure Code to show 
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what will be the result of any disobedience of the law, he contend- 
ed that, by the general rules of interpretation of Statutes, it 
should be held that such illegality resulted in nullification of all 
that followed, or could be said to follow, directly from it- The 
Indian Evidence Act, which was brought upon the Indian Statute 
book at the same time as the Code of Criminal Procedure of 1872, 
and was to come into force on the same date, was an Act, as its 
preamble shows,' for the consolidation, definition and amendment 
of the law of evidence. We are of opinion that it is to the Indian 
Evidence Act, and not to the Code of Criminal Procedure, that we 
have to look as to whether the evidence in point is or is not 
admissible, the more so as there are to be found in the Criminal 
Procedure Code certain sections, in chapter XLI entitled Special 
Rules of Evidence.” If the Legislature had thought it necessary 
in criminal cases to depart from the general rules laid down in 
Act No. I of 1872, it is more than probable that any such excep- 
tions would be found in the chapter in question. There are no 
exceptions to be found there on this particular point. 

The law as to confessions is stated in sections 24 to 30 of the 
Indian Evidence Act of 1872. The Act justly views’all confes- 
sions with something of suspicion. In section 24 it lays down 
that the confesnon male by an accused person is irrelevant in a 
criminal proceeding, if the making of the confession appears to 
the Court to have been caused by any inducement, threat or 
promise, ha9iag reference to the charge against the accused 
person, proceeding from a person in authority and sufficient in the 
opinion of the Court to give the accused person grounds, which 
would appear to him reasonable, for supposing that by making 
such confession he would gain any advantage, or avoid any evil 
of a temporal nature, in reference to the proceedings against him. 
Then follow sections which state that no confession made to a* 
police officer is to be proved, as against the person accused of any 
offence, and that no confession made by any person whilst he is 
in the custody of a police officer, unless made in the immediate 
presence of a Magistrate, shall be proved against him. Last of 
all comes section 27, which provides that when any fact is deposed 
to as discovered in consequence of , information received from a 
person accused of any offence in the custody of a police officer, so 
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mucli of such information, whether it amounts to a confession or 
nQ% as relates distinctly to the fact thereby discovered may be 
proved. The object of this section was to provide for the admis- 
sion of evidence which, but for the existence of this section, could 
not, in consequence of the preceding sections, be admitted io 
evidence* By it information, even if it amounted to a confession 
and was made to a police officer under any circumstances, could be 
proved as against the accused, or rather so much of it could be 
proved as related distinctly to, the fact thereby discovered. The 
section does not profess to and does not deal with evidence as to 
the conduct or acts of the accused, which is admhsible under 
section 8 or any of the preceding sections of the Indian Evidence 
Act and is subject to no limitation so long as it is relevant. 

The learned counsel who appeared for the accused wished os 
to limit the force of section 27 and to read it as qualifying only 
section 26 and not sections 24 and 26. We see no ground for 
such limitation, and we hold that that section is a qualifying sec- 
tion to the three sections which immediately precede. 

Our answer to the reference then is that, under the circum- 
stances set out by the referring Judges, evidence was admissible 
to show that the accused as a matter of fact did go to a certain 
place and there produce the ornaments in question. 

The case was then laid before Eichards and Alstok, JJ. 
Their Lordships after dealing with the evidence passed the 
following order: 

Of course in weighing evidence of this kind obtained under 
an inducement consideration must always be given to the fact 
that the evidence was in all probability secured by the promise 
held out. There may be cases where the circumstances are such, 
that the fact that the discovery was induced by a promise would 
raise a doubt as to the genuineness of the discovery and render 
the evidence almost worthless. In the present case, however, we 
think there can be BO doubt that the discovery was perfectly 
genuine. • • , * - • . . IV’e dismiss the appeal, 

confirm the conviction and sentence and direct that the latter be 
carried into execution according to law.^^ 

[(7/ also Taylor on Evidence, 9th edn. § 903 ,— EbI] 
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Before Mr, JiisUgb Bmerji and Mt. Justice TudhalL 
MATA DIN AND OTHESS (Defendants) ' V , GAYA DIN (Pdaintipf)* 

Mindu Lato-^MitaJcslhara — Joint Sindu family — Decree for family debt--» 
Bosition of minor member of the family not froyerly represented in the suit, 

A Hindu family firm was sued for a debt contracted in the course of busi- 
ness by the firm. In execution; of the decree in such suit a house belonging to 
the judgment-debtors was sold, and the sale was confirmed, but the purchaser 
did not get actual possession. One of the judgment»debtors, who was a minor, 
applied to have the decree set aside, and it was set aside as against him, but 
not so the sale, Seld on suit by the son of the auction purchaser for possession 
of the house purchased by his father that the only plea tenable by the minor 
defendant was that the debt in respect of which the decree had been obtained 
was tainted with immorality or was otherwise not binding upon him. Deli Singh 
Y. (1) referred to. 

The facts of this case were as follows 
Oa the 9th of May 1903, Banai Raca and Raja Ram 
obtainedau ex parte decree against four defendants. In execu- 
tion of the decree, the house in dispute was put up to auction 
sale and was purchased on the 5th of March, 1904, by the 
plaintiff’s father, Pancham. Pancham got formal possession on 
the 12th of October, 1904, but on the same day the defendants 
forcibly dispossessed him and thereafter remained in posses- 
sion. On February 7th, 1905, Chitrakoti, one of the def- 
endants against whom the ex parte decree had been obtained, 


minor and. naa non oeen propeny j.u. uu.o ouiu. 

July 8, 1905, the ex parte decree was set aside and the suit wah 
restored. At the rehearing he was again absent and a second 
ex parte decree was passed in the suit. Meanwhile Chitrakoti 
had applied under section 244, Code of Civil Procedure, 1882, to 
have the sale held in pursuance, of the first eas parte decree set 
aside, but faded. In spite of the sale having become final the 
defendants continued in possession of the house. . Hence the 
present suit for recovery of possession. The defence was that the 
sale to Pancham was a nullity, as the decree under which it had 

*a„ A nap'll Wo 571 of 1908. from a decree of S. B. Daniels, Distriot 
Jud^e of 4tdl. dated' tbe 1st of May 

Suhordinate Judge of Banda, dated the 20th of Decemher 1907. 

(1) (1902J I. Li K.1 2S All., 214. 
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been held 'was afterwards set aside, and that Pan'diam was 
a mere lenamiddr on behalf of the decree-holders who had not 
obtained permission to bid. 

The Court of first instance dismissed the sait, bnt the lower 
appellate Court decreed it. The defendants appealed to the 
High Court. 

Pandit Mohan Lai Nehru (for Pandit Moti Lai Nehru), for 
the appellants ; — The pfiaintiff suing for possession must show his 
title. The auction sale to Pancham conveyed no title to him, as 
the decree in execution of which the sale took place had not been 
properly obtained. Moreover, the decree was subsequently set 
aside and the sale held in pursuance of it became a nullity ; Set 
Nmedmal v. Srinath Bay (1). The case of Zain-ul-aldin v. 
Muhammad Asghw (2) was not against the appellants , Where 
the decree-holder was the purchaser the sale would fall through 
when the decree was set aside. Here the appellants contended 
that Pancham was a mere henamidar for the decree-holder. 
The applicant Ohitrakoti was not properly represented ; he was 
not a party to the suit and could nob apply to set aside the decree; 
Hanuman Prasad v. Muhammad Ishaq (3). Moreover, the 
order refusing to set aside the sale did not debar the appellants 
from resisting a suit for possession. In the present case they 
were in possession and unless some one could show a better 
title they could not be ousted. The principle of Qhaziud-din v. 
Bishan Dial (4) would also apply. 

Dr. Satish Chandra Banerji (for Babu Jogindro Nath 
Chaudhri) for the respondent ; 

Ohitrakoti was a party to the ex parte decree and could not 
avoid it by showing merely that no formal order appointing a 
guardian ad litem for him was passed. The absence of such an 
order might be an irregularity, but was not an illegality ; Wali- 
un V. Banh Behari Pershad Singh (5), Sridhm v. Bam Lai 
(6), also P. A. P. O. No. 140 of 1908, decided on May 21, 1909. 

He was quite right in applying under section 244, Act XIV 
of 1882, to set aside the sale. Even if the allegation about 
Pancham being a henamidar, which was then made and not 
substantiated, were true, the sale would not be void, but voidable 
(1) (1900) I, Ij< H.j 27 Calc.j SIO. (1905^ T 7? ^>7 aii ajq 
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and should be avoided by an application to the execution depart- 
ment ; DivrffOi v. Kunwar v. Balwant Singh (1), Bolwin Ahad v. 
Jibdhister OJmndra, (2). It was too late now to raise pleas which 
had been overruled in the case under section Braja Fcith 
V. Joggeswar (3). 

A sale in execution of a money decree is not affected by the 
subsequent reversal of the decree j Zain-vl-ahdin v. Muham- 
mad Asghar (4), Shiv Lai v. Shamhhu (5). 

The decision that Chitrakoti had not been properly repre- 
sented does not operate as res judicata, first, because the present 
plaintiff or his predecessor was no party to those proceedings, and 
secondly, because those were only summary proceedings. In- 
terlocutory orders passed in such proceedings do not bar the trial 
of an issue in a regular suit j 2 Black, Law of Judgments, section 
691. 1 Yan Fleet, Former Adjudication, 96-104. Parsotam 
Rao V. Janhi Bai (6). 

Even if Chitrakoti be’ deemed not to have been a party to 
the original eas parte decree, as the sale has taken place, he cannot 
resist the auction purchaser’s title except by proving that the 
debt was immoral dr otherwise not binding upon him ; JJamofni 
Bahuasin y. Modhun Mohun (7), Dehi Singh v, Jia Ram (8). 

The last was a case of sale in execution of a mortgage decree, 
but the principle that a sale in invitum against the father stands 
on the same footing as a voluntary sale made by him privately is 
fully applicable here, and the fact that the son is the defendant 
here does not affect it. 

Pandit Mohan Lai Nehru, in reply contended that the decree 
was passed againsc the uncle and the father for a family debt and 
not against the latter alone. The principle upon which the son 
■ was liable for the father’s debt did not apply to family debts. 
The point was not raised anywhere in the courts below. The 
appellants might have given evidence of immorality. It was not, 
however, for them to raise the point in the first instance : the res- 
pondent had first to prove that the debt was an antecedent debt. 
Chitrakoti was not suing to avoid the sale, and the rulings cited 
therefore did not apply. 

(1) (1901) I. li. E., 28 AU., 478. (6) (1905) I. L. B., 29 Bom., 435. 

(2) (1902) I. L. B., 80 Calc., 143, (6) (1905) I. L. E., 28 AU., 109. 

(3) (1908-9) 9 0. L. J., 846, 349. (7) (1885) I, L. B., 13 Oalo„ 21. 

(4) (1887) I. L. B„ 10 AU„ 166, (8) (1902) 1. Ii. B„ 25 AU,, 214. 


Mata Dih' 

t?. 

Gaya Bih. 








602 



602 THE itolAH -LAW BEPoHTS, [VOi* XtXl. 

Banebji and TuebaX-l, JJ. — This appeal arises ont of a smt 
brought by the plaintiff respondent for possession of a honse^ 
which was purchased by his father Paneham at an auction sale on 
the 6th of March, 1904. The facts are these:— A suit *was 
brought by Banni Earn and Eaja Earn against four persons, 
namely, the defendants Mata Din, Ram Adhin, Ram Narain 
and Chitrakoti to recover money due on two hundis alleged to 
have been executed in favour of those plaintiffs on behalf of 
a firm of which the defendants were members, Chitrakoti 
is a minor, and in the suit he was described as represented 
by his father Ram Adhin as his guardian ad litem» The plain- 
tiffs filed an application supported by an affidavit praying that 
Earn Adhin might be appointed guardian of the minor for the 
suit. Notice was issued bo Earn Adhin to. show cause, but he did 
not appear. The Court, however, does not appear to have recorded 
a formal order appointing Earn Adhin as guardian ad litewh 
of the minor, but summons was issued to him as such guardian, 
and in a proceeding recorded on the date of the hearing he was 
described as guardian ad litem of the minor. The defendants 
did not appear, and on the 9th of May 1903, an ex parte decree 
was passed. In execution of that decree the property of the 
joint family, the house now in dispute, was sold by auction 
on the 5th of March 1904, and was purchased by Pancham, the 
deceased father of the present plaintiff. Oh the 12th of 
October 1904, he obtained formal possession. It is alleged that 
he was subsequently dispossessed by the defendants, who are now 
in possession. The defendants Mata Dia, Ram Adhin and Earn 
Narain were prosecuted by Pancham, with the result that they 
were punished. We may observe that after the auction sale 
an application to set it aside was made by the three adult defen- . 
dants on the ground of irregularity and on other grounds, but 
that application was rejected, and the sale was confirmed on the 
21st of May, 1904. On the 7th of February 1906, an application 
was made on behalf of the minor Chitrakoti to have the em parte 
decree set aside, and on the 8th of July 1905, the application was 
granted and the ex pa/rte decree was set aside. On the 4th of 
August l906 he applied to have the sale set aside on the ground 
that he was not properly represented in the suit. The Court of 
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first instance granted his application and set aside the sale, hut 1909 
on appeal the learned District Judge reversed the order of the "TJ — 
Court ot first instance and on the 17th of April 1906, dismissed ®- 
the application and affirmed the sale. The suit of Banni Earn and 
Eaja Ram was heard again, but it was not resisted, and on the 
16th of January, 1908, an ex parte decree was again passed 
against all the defendants. 

As the defendants are still in possession of the house pur- 
chased bf the father of the plaintiff, the plaintiff instituted the 
present suit for recovery of possession. The claim was resisted 
on various grounds, the principal grounds being that the defen- 
dant Chitrakoti was not properly represented in the suit, no 
guardian ad litem having been appointed by the Court ; that the 
decree passed in the suit and the auction sale held in pursuance 
of the decree were therefore invalid and were not binding on the 
minor, and that nothing passed to the purchaser under the said 
auction sale. 

The Court of first instance dismissed the plaintiff’s suit, but 
the lower appellate Court has decreed it. The learned Judge 
was of opinion that the order of the 17th of April, 1906, to which 
we have referred above, is binding on the defendants and 
that theylara not entitled to plead that the auction sale was 
invalid. 

The defendants have preferred this appeal. So far as the 
three adult defendants, namely, Mata Din, Ram Adhin and 
Ram Narain, are concerned the appeal is wholly untenable. 

The- decree of the 9bh of May 1903 was never set aside as 
against them. In pursuance of that decree the property in 
question was sold by auction and the sale was confirmed as 
against them, their application to have it set aside being re- 
jected. The sale is therefore binding on them and on their 
interests in the property in question, and it is not open to them 
to resist the plaintiff’s claim. ■; 

It is the ease of the minor defendant Chitrakoti which has 
raised some difficulty. It is said that .the decision of the , ; f : 

District Judge, dated the 17th of April 1906, being a decision h . , ' v '.- . 

passed upon an application made by Chitrakoti under sections 
244 and 311 of the Code of Civil Procedure, lS82, he is bound - ^ ’ t: 
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by that deeision, and cannot impeach the sale which was 
held to be valid. This contention would have considerable 
force if Chitrakoti was properly represented in the suit in 
which the decree was passed and was thus a party to it. 
Unless he was a party to the suit he could not prefer any 
objection under section 244 or section 31L The question 
therefore arises whether he was a party to the suit. But 
holding the view that we do, we do not deem it necessary to 
decide that question. Assuming that he was not properly 
represented in the suit and was therefore not a party to it, is he 
entitled to claim that his interests in the property have not 
passed to the auction purchaser, unless he cau establish that the 
debt for which the property was sold was of such a nature as 
not to be binding on him, and as would not justify a sale of the 
whole of the family property including his interests in it? It is 
contended on behalf of the plaintiff that if the debt was a debt 
for which the joint family was liable, the father of. the appellant 
Chitrakoti, or the managing member of the family of which he 
and his father and uncles were members, was competent to sell 
the whole of the family property and such sale would convey to 
the purchaser the interests of the minor also ^ consequently if 
the debt for which the auction sale at which Pancham purchased 
was held was a debt binding on the family, the defendant 
Chitrakoti cannot resist the plaintiff claim simply on the 
ground that he was not a party to the suit in which the decree 
obtained by Banni Earn and Raja Ram was passed. In our 
judgment this contention is well founded. If the debt was of 
such a nature that it was binding on all the members of the joint 
family, a sale in lieu of such a debt would bind all the members 
and convey the interests of the minor also. The mere fact that 
a decree was passed for such a debt in a suit to which the minor 
was not a party would not necessarily raise the inference that 
the debt was not binding on the minor. We have to see whether 
it was a debt for which the minor was liable. In the present 
instance, as we have said above, after the eoD pdTte decree of the 
9th of May 1903 was set aside, the case was reheard, but no 
defence was put in on behalf of Chitrakoti or any of the other 
defendants,, and a decree was passed- on the lOfeh of Jannary 1908| 
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declaring the debt to be one for which all the defendants, include 
zing Chitrakoti, were liable.' As was held by' the Full Bench io 
' DebiBingk v. Jin Ram (1), the Ooart in selling the property at 
auction does that which the jiidgnient-debtor himself might or 
ought to have done^ and therefore after, an auction sale the 
sou of the judgment-debtor cannot avoid the operation of the sale 
upon his interests unless he can prove that the debt was tainted 
wdtli imrnoralityj or was otherwise not binding on him. Incur 
opinion the principle of the raliogin that case applies to this case. 
In his judgment the learned Chief Justice observed asfollow^s * 
If the puroliasers at the sale in execution had purchased 
the property from Jia Ram and nob through the Court, it is clear 
that the appellants could not upset the sale unless they were in a 
position to prove that the debt in respect of which the sale was 
efiected wurs a debt tainted with immorality. The Court has done 
only what Jia Ram could himself have done. Are the purchasers 
"under a judicial sale to be in a worse position than that which 
they would have occupied if they had purchased the property 
from Jia Ram? I think not.^^ 

In g the present case if the father of Chitrakoti had sold the 
property in dispute for the amount of the decree obtained by 
Banni Ram and Raja Ram, theappellant Chitrakoti could not have 
recovered his share of the property f rom the purchaser save by 
proving that the debt for which the sale was effected was tainted 
with immorality and was not otherwise binding on him. The 
fact that an auction sale has taken place does not seem to us to 
make any difference. We are also of opinion that the fact that 
Chitrakoti is not a plaintiff, but is a defendant in the suit, does 
not make any difference. If he was not competent to bring a 
suit for the recovery of his own share in the property otherwise 
than by establishing that the debt was not binding on him, he is 
not entitled to resist the claim of the purchaser save on the 
grounds mentioned above. 

For these reasons ^ve are of opinion that the decree of the 
Court below is a idght decree and the plaintiff is entitled to 
recover possession of the property purchased by his father. We 
dismiss the appeal with costs# 


Appe(d dimiissed* 
(1) (1902) L L. B., 25 All, 2H, m v 
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■Three persons assaulted ^ 

assaulted died. SeU that it j,, eaused to the person deceased 
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liaviiig rescued certain cattle 'from Tikam Singh and Hari Lai :: 
Singh^: into; . whose afield /they, trespassed/ and .with .having', 
.tliaa' attacked , the.' two,' men with lathis .and . as.sanlted them^ as ' 
well as one Kiiifat Singln The' result o.f -the fight was that ■ 
.v Tikam,' Singh dieci after, a few days. Hari Lai Singh and Kulfat 
vS'ingh,.;susta,inecl. only,' simple injuries. . ' .The post 'mortem disclosed- '. '■ 
'.the, fact, that', Tikam 'Singh^s skull had been fractured.^^ -W 
the ease came before the Magistrate, he took the evidence for 
the prosecution and then recorded the following order In 
this case it is quite hloar from the medical evidence that no more 
than an offence undor section 32B of the Indian Penal Code was 
committed, in respect either of Tikam Singh or of Hari Lai 
Singh ; in fact the injuries of the latter, directly sustained from 
the blow, were more serious. The accused, who do not seem to 
have been much more in the wrong than the others, have made 
amends, and the case is compromised. I therefore acquit Sultan 
Singh, Sahib Singh, and Ohhote Singh under section 345 of the 
Code of Criminal Procedure. It is unnecessary for us to go 
into the merits of the case, because the above order is on the face* 
of it illegal. Hari Lai Singh and Kulfat Singh, no doubt, were 
competent to compound the ease’in so far as it concerned the in** 
juries committed upon their persons. But in regard to the 
offence committed against Tikam Singh, the only person who 
could have compounded was Tikam Singh himself. This is clearly 
shown by the terms of section 346 of the Code of Criminal Pro- 
cedure. It shows that the person to whom the hurt is caused is 
the only person who can compound. Therefore, even if the offence 
committed only amounted to one under section 323 of the Indian 
Penal Code, as to which we express no opinion, the order of 
acquittal on compromise was clearly illegal. W e therefore set aside 
the order of acquittal, and in view of the fact that the case has not 
been fully tried out, wm, under section 423 of the Code of Criminal 
Procedure, order that farther inquiry be made into the case, 
leaving it to the Magistrate to deal with it himself, or to commit it 
for trial according as the evidence before him opens out. As we 
think that it would be advisable that the case be -tried by some< 
competent Magistrate other than the one who passed the order 
now reversed, we, order accordingly., We leave^it/tq the' District 
Magistrate to select the court which will make this further inquiry. 

- i i 
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Befove Mr* Jt^sUce Alston, 
EMPEBOE «. AHMAB HU3AIH BHAH.^ 
jLd fZocalJ Wo. Ill ofim (Wnitei Frooinoes Land Beoen 

.AciWo. Xir of lesoc Indian Fenal ^ 

■Befusal to aeoept citation oj- to st 
* ' " “1. issued under 
duplicate tlaereo! is not an 

i. 

Xn m matter of BUohmesTiwar 

Sira Lai {i) and Queen-WnipMss v. Krishna 


147, 195 and 196- 

mmCitaiion to a^ppear 

SeU that the refusal to accept a citation 
Land Bevenue Act or to sign the c 
tion 173 of the Indian Penal Code. 

Kalya Hn Kahif ( 3 )* *•' 

Umpress Y. 

referred to« ‘ • 

The facts of tMs case Avere as follows. A citation to appear 

had been issued under section 147 of the United Provinces Land 
Revenue Act, 1901, for service upon one Ahmad Husain Kiaii. 
It was found that on the process server tendering the citation 
o Ahmad Husain Khan he abused the process server ; that on 
receiving the citation paper he threw it away, and that he refused 
to acknowledge its receipt. On these findings Ahmad Husain 
■Khan was convicted by a Magistrate of the first class of an 
offence under section 173 of the Indian Penal Code and fincl 
Es. 10. An application in revision was presented to the Sessions 
Judge of Shahjahanpur, who referred the case to the High Court 
recommending that the conviction and sentence sliould be set 
aside on the ground that the facts found did not constitute an 
offence under section 173 of the Indian Penal Code. 

Mr. F. Wdllaeh, (Government Advocate), for the Crown. 

The accused was unrepresented. 

Alston, J.— In dealing with this reference I do not pro- 
pose to discuss the question now pending before a Bench of this 
Court, as to whether a citation issued under section 147 of the 
Land Revenue Act is a “ summons, notice or order. ” within the 
meaning of sections 172, 173 and 174 of the Penal Code. For 
the purpose of this case I will assume that it is, and will confine 
myself to the question directly raised in the reierence, which is 

♦ Oriminal Beference No. 330 of 1909. 

(1) (1882) I. Ii. B., S Mad., 199. (3) (1677) 

(2V (1868) 5 Bom., H. 0. Eep., Or. 0., 34. (4) Weekly Notes, 1883, p. 223. 
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whether the accused, to whom a eitatloB. was issued under section 147 
of the Land Revenue Act (II [of 1901), has been rightly convicted 
of an offence under section 173 of the Penal Code, having regard 
to the facts found. The answer to this question depends on whether 
the accused, by declining to accept the citation or by refusing 
to sign the duplicate citation, can be said to have prevented the 
serving of the citation on himself. Sections 195 and 196 of 
Act III of 1901 enact that a summons or notice may be served by 
tendering or delivering a copy to the person to whom the summon 
or notice is directed. In the case of The Queen v. Puncmalai 
Nadan (1), it was ruled that neither the refusal to receive a 
summons nor the refusal to sign the duplicate was an offence 
under section 173 of the Penal Code, the reason given by KEBiirAN 
and Kihdebsley, JJ., for taking this view being that the words 
prevents the serving on himself in section 173 of the Penal 
Code cannot be held applicable in a case where the summons is 
tendered and refused, inasmuch as tendering is in itself good 
service. With this view I agree. The foot-note to the report of 
the case mentioned shows that Iknes and Kiybeesley, JeJ., 
had previously held that a refusal to receive a summons, by 
throwing it down after it had been presented was not punishable 
under section 173 of the Penal Code. It has also been ruled that 
a refusal to sign a receipt for a summons, -i.e., refusal to sign and 
return the duplicate, -was not an act which prevented the service of 
the summons. This view, with which I agree, w^as taken in the 
following oases : — Reg. v. Kalya bin Fakir (2), In the matter of 
Bhoohuneshwar Bait (3), Queen Empress v. Hira Lai (4), 
(where section 172 appears to have been inadvertently printed for 
section 173) and Queen^Empress v, Krishna Goiinda Das (6). 

As regards the rules made by the Board of Revenue to regu- 
late the service of summonses and notices I agree with the learned 
Sessions Judge that they cannot add to or override the provisions 
of sections 195 and 196 of the Land Revenue Act ; nor do they 
attempt to do so. They are for the guidance of the serving officer, 
an.d do no more than point out how he should proceed when serv- 
ing summonses or notices* They do not profess to declare w^hat 

(1) (1882) I. L. B., 5 Mad., 199. (3) (187Y) I. L, B., 3 Calc., 621. 

(2) (1868) 5 Bom., H, 0. Hep., Cr. 0., 84. (4) Weekly Notes, 1883, p. 222. 
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1909 constituies good and sufficient service in law. For the reasons 
iiMPERor"* ^ accept the recommendation of the learned Sessions Jadgo 
of Shahjal}.anpur and set aside the conviction and sentence passed 
upon Ahmad Husain Khan and acquit him j and I direct that tha 
fine, if paid, be refunded to him. 

Conviction and sentence set aside. 


Ahmib 

Husaxh 

K-hah. 


REVISIONAL CIVIL. 


Before Mr J’uitice Banerji, 

AKBAB KHAK aistd 0!CHERS (Apflicaists) v, MXJHAMInOlD ALI KHAH ahd 
OTHERS (Opposite parties).* 

Cimt Brooidure Code (1882), seeiions 626, 


Q2d^Beviem of j udgmenf— ‘Rejection 
of application for remem upon ilie ground of want of junsdiction^ 
Bevishon* 

Section 629 of the Code of Civil Procedure, 1832, must be read with section 
626. Where the Court does not consider whether or not there are sulBoient 
grounds for review, but rejects the application on the erroneous view that it has 
no jurisdiction to entertain it, the order is open to revision. Bam Lai v. Ba-tan 
Lai (1) distinguished. Willu v. Jawad JSusain (2) referred to. 

The applicants in this ease obtained a decree in the year 1897 
for possession of certain imamvable property. In 1906 they sued 
for possession of part of the property which had formed the 
subject of the former claim. On appeal the suit was dismissed on 
the ground that the property claimed had not been decreed to 
them in the former suit, and against this . decision they appealed 
to the Higii Court. 

Pending this appeal the applicants asked for a review of the 
former judgment upon the plea that both courts had intended to 
decree their claim in full, as prayed, but had omitted, by an over- 
sight, a certain part thereof both from the final order in the judg- 
ment and from the decree. The Court (Additional District 
Judge of Meerut), without going into the merits, rejected the 
application for review holding that he had no Jurisdiction to enter- 
tain it so long as the applicants’ appeal to the High Court, in 
which their position was diametrically opposite to (hat taken^ by 
them on the review, was pending. The apjdio.ant.s applied in re- 
view to the High Court. ' ■ ' 


Civil Bevision 7 of X909* 
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Baba B%M Prasad Ghose (for Mauivi Muhammad [Ishaq), for 
the applicant. 

But sud/r a Math Bqu, for the opposite party. 

J»~Tl}is is an application for revision of an order 
of tile additional Judge of Meerut^ rofusi'Qg to entertain an appli- 
cation for review of judgment. Tlie application for review was 
. made on lhe, ,g by. .an oversight the court which ' decided 

. the .case had; omitted to i!i,serfc in the final order contained' in ' the 
judgment a direction foiy the' , decretal of .claim in respect of 
house property in Eatrara and some other property. The decree 
in the case was drawn up in accordance with the judgment and 
omitted these two items of property. An applioation for review 
was accordingly mane to the court below for the correction of 
the error which^ it was alleged^ had crept into the judgment and 
the decree, The learned Judge of the court below refused to 
entertain the application on the ground that it cannot lie^ ivhile 
applicanfs appeal on exactly opposite allegations is lying in the 
High Court,^^ It appears that in a subsequent suit the question 
aros0j whether the plaintiff was entitled to partitioniof the house 
mentioned above. The appellate court held that havinar regard 
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legistmtioii not he.ng a transfer of ownership as contemplated by section 54 of the 
iraasfer of Property Act, 1882. v. d) referred to. 

iHO wasaa appeal under section 10 of the Letters Patent 
trom the judgment of Kabamat J., dated the 7th of 

Janoarj 1909. The faits of the ease appear from the judgment 
under appeal, which wa .3 as follows 

‘‘ The plaintifi instituted a suit in which he ashed for two reliefs, which are 
set foi'th in the judgment of the learned Munsif as follows to restrain 

the defendant from flowing water of the second storey towards the plaintiff 
louso ; fhj to restrain him from flowing water, excepting rain water, from the 
two old par^ialas of the defendant's house, which open and fall on the roof of the 
plaintiff’s s^hdari: Wxth reference to the first of the two reliefs the parties 
came to terms. With reference to the other relief the defence was that under the 
agreement dated the 10th of March, 1893, the vendor of the plaintiff entered into 
an agreement with the defendant to entitle him to flow the water, The learned 
Munsif finding that that agreement was only evidence of an intention to grant a 
license held that the vendee from the grantor was not bound under the pro- 

v.s:onsof section 59 of the Indian Easements Act by such license. The learned 

Munsif therefore gave the plaintiff a decree in the following terms — ‘ that the 
defendant is directed to abstain from allowing the rain water of his roof of the 
building of his second storey to flow otherwise than through the drains in suit 
after taking it on his own ground floor of the second storey. The defendant is 
further directed to abstain from flowing thifough.the two drains in suit water 
other than the rain water on the plaintiff’s roof.» The defendant appealed 
from that decree to the lower appellate court with reference to the second portion 
of the decree, and not with reference to the first portion, which was decided by 
consent of parties. The lower appellate court came to the conclusion that the 
effect of the agreement of the 10th of March, 1890, was not an intention to grant 
a license. The effect was that the vendor of the plaintiff recognised the right 
ill the appellant defendant to discharge water of all kinds. That court dismissed 
the plaintiff’s suit in toto. The plaintiff has preferred a second appeal to this 
CoutL. The first ground of appeal is that, as there was no appeal with reference 
to the first portion of the decree passed by the Muns’f, the lowet appellate court 
was not justified in dismissing the plaintiff’s claim as to that relief. The learned 
vakil for the respondent admits that it is so. The decree of the lower appellate 
court with reference to that portion will have to be set aside. With reference 
to the other ground of appeal it is to the effect that the agreement dated the 
10 rh of March, 1896, only gives a license and is not an admission of a subsisting 
right of easement. I am of opinion that the lower appellate, court has placed a 
wrong construction on that agreement. The material portion of that agreement 
may be rendered as follows And when the said owner will build a second 
storey of his house and will have to discharge the water of ordinary daily use, 

I the executant shall take the burden of such water and the arrangement for the 
carrying away of that water too shall be upon the executant.*: This passage 
in my opinion cannot be regarded as an admission of an already existing tight of 

<3}:(1868) 4,Maa* a 0, Rep., 98* ' 


Bbxgwam 

Saha.1 

Nabsingh 

Smxi, 








4'' 

. 

■ 










liiiiilliliB 




514 THE INDIAN DAW BEPOBTSj * [VOD. XXXI# 

easement. The eseoutant distinctly states what he will do in the ititure. 
Besides, the 'second storey at the time of the execution of the agreement was not 
in existence and no right of easement for discharging any kind of water could 
appertain to that storey. This passage may either be construed as a grant of a 
license under section 63 of the Indian Easements Act or a grant of an easement 
under section 8 of the said Act, If it be construed as a grant of a lioensCj the 
transferee of the grantor, under the provisions of section 69 of the said Act, will 
not be bound. If it be construed as a grant of an easement, the question would 
be, whether the agreement, in order to be operative, should or should not have 
b^n registered. Mitchell in his commentary on the Indian Easements Act 
{2nd Ed, page 46) says:— ‘By the law of India, wherever the Transfer of 
Property Act applies, the grant of an easement by way of sale must be made by a 
registered instrument. An easement being an intangible thing, if made by way 
of gift, must be made by a registered instrument, signed by or on behalf of the 
grantor and attested by at least two witnesses. The non-testamentary grant of 
an easement, anywhere in British India where the Transfer of Property Act docs 
not apply, if made in writing;and if the value of the easement is not less than 
Ks. 100, should be registered.* Peacock in his Law relating to Easements at page 
264, Edition of 1904, remarks * There are no doubt certain provisions in the 
Transfer of Property Act requiring transfer of immovable property by gift or sale 
to. be made by a registered instrument but those^do not apply to easements,* 

I agree with the remarks made by Mitchell in his book on the law of easements 
and hold that the agreement of 10th of March 1896, is a transfer of an easement, 
which certainly is an intangible thing within the meaning of section 64 of the 
Transfer of Property Act, and in order to be operative it requires registration. 
3?he agreement was a transfer of an easement in consideration of a permission to 
the grantor to place his beams on the wall of the grantee. It is admitted by the 
learned vakil for the respondent that the agreement was not registered. The 
defence therefore fails and the plaintiS is entitled to the decree granted to him , 
by the court of first instance. The result is that I allow the appeal, sot aside 
the decree of the lower appellate court and restore that of the court of first 
instance with costs.** 

The defendant appealed. 

' Dr. Sdtish Gkandra Banerji, for the appellant, submitted 
that the ground upon which the appeal had been decided had 
been suggested for the first time in the High Court, and was not 
sound, for the agreement merely created an easement; it did not 
transfer an easement already existing. It did not aihount to 
a transfer of ownership in intangible immovable property. 
Such agreement need not be in writing and did not require 
registration; Peacock, Law of Easements^ pp, 263, 264, Krishna 
V* Eayappa Shanbhaga (1). ‘ ' 

Dr. Tej Bahadur Sapru^ for the respondents, referring to 
section 54 of the _ Transfer, of Property Act, 1882^ subhiitted 
(1) {1868),4 Mad., H, 0. Bep.» 98. 
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tha!; it would apply eveu where a single incident)' of ownership 
was transferred. The deed provided that when a second storey" 
was built the defendant would have a right to send water over 
the plaintiff’s roof. That was parting with one of the incidents 
of ownership without parting with the whole. "When the plaintiff 
e.veeuted the agreement, he gave an undertaking to submit to 
something which without that would have been unlawful. There 
was a transfer of a right in intangible immovable property. 
The question was whether the grant of an easement was not part- 
ing with some thing which reduced the bulk of ownership. It 
was a transfer for a price. Price did not necessarily mean 
money. It meant an equivalent. "What that equivalent was 
should be determined by the parties. 

If I impose an easement on my property, it is the transfer 
of a bundle of rights. Eegigtration is necessary irrespective of its 
value ; Venkatasamy Naich v. Srimatv, Mathuvijia MaguncxM 
Rani Kathama Natclvmr (1), Semi OheUiar v. Santkmathan 
Ohettiar (2). 

The right transferred was a right which, if he had exercised J 
it, would have prevented the other side from flowing water over 
his land. It was only when that intangible thing was trans- 
ferred that the other side could exercise his right. It may be 
called an easement or anything else : it is intangible property. 

Dr. SatisJi OKand/t‘a Banerji, in reply ; 

An easement was a right of the dominant owner ; it was an 
obligation imposed on the servient owner. The latter could not 
transfer the right of easement as part of his ownership. By fore- 
going a negative right he created a corresponding positive right 
in the dominant owner which was not identical with the negative 
right. The Transfer of Property Act contemplated the case of 
the transfer of an easement as part of the dominant heritage by 
the dominant owner, (section 6, cl. c), but not the creation of an 
easement. The Easements Act did not require such creation to 
be evidenced by writing, and if the Statement of Objects and 
Eeasons could be referred to, it would appear that that was the 
deliberate intention of the Legislature, 

(1) (1S70) 3 Mad., H. 0. Rap., 227. (2) (1896) iL.!?., 20 Mad„ SK 
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Tudball, J.— The facts of the case out of which this appeal 
has arisen are these; — 

The parties ai'e neighbours, their houses adjoining. The 
defendant appellant’s house lies north of that of the plaintiff- 
respondent. In the year 1896 the latter building was the proper- 
ty of a person from whom the plainti ff has subsequently purchased. 
Both houses then were single- storied buildings. The northern 
boundary of the southern house was the south wall of the northern 
house. Between this wall and the actual building of the southern 
house was an open bit of land, forming a courtyard of the latter. 
On this bit of land two water-spouts discharged the rain water 
which fell upon the roof of the defendant’s house. 

The jilaintiff’s vendor wished to extend his building up to 
the wall of his neighbour aud to support the roof of the extension 
by fixing his beams into the defendant’s wall. He appears to 
have approached his neighbour and they came to an agreement 
evidenced by the document of 10th March, 1896. The document 
was not registered. The defendant acquiesced in the request in 
return for a consideration which was that the water from his 
spouts should continue to discharge the rain water on the roof of 
the extension and if in the future he^should build a second storey 
to his house he should also be allowed to discharge the extra 
water used daily for household purposes in that storey through the 
two spouts on to the roof of the extension. 

Tothis the plaintiff’s vendor agreed. The material part of 
the agreement has been translated in the judgment of the first 
appellate court as follows and this may be taken to be correct ; 

"Inasmuolias there is a masonry waU and from that wall two spouts have 
always discharged into my house and as I desire to place the beams of my house 
on the aforesaid wall, etc., and ! shall taka and carry away the water of the 
two spouts on the roof of my house ; and whenever the aforesaid owner shall 
bmld a second storey on his house and shall arrange to discharge his daily water 
1 shall bear the burden of that too and the arrangement for the carrying away 
of that water shaU be upon me. I shall never object to this, etc.” 

The extension of the house was carried oiit ; subseqiientlv 
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fell© upper storey and began to discharge his daily water tliroagli 
the 0 spouts as agreed. He further put a third spout on the 
top of the second storey which discharged its rain water on the 
plaiatiff^s roof. On this the latter brought the present suit to 
restrain the defendant from thus discharging the water through 
the three spouts. 

In the course of the trial the parties came to terms in regard 
to the spout on the roof of the second storey and the bone of 
contention remaiaing was the discharge of the water used for 
daily household purposes through the two original spouts. 

In respect to these the Munsif held that the deed of 10th 
March;, 1896^ evidenced the grant of a license under section 63, 
Act No. V of 1882 (Easements Act) and that therefore the plaintifi 
as the transferee of the grantor was not as such bound by the 
license, (Section 59> Easements Act). In this view he granted 
to the plaintiff a decree in terms of the compromise in respect 
to the one spout | and au injunction restraining the defendant 
from discharging anything but rain water, through the two old 
spouts. 

On appeal, the Additional District Judge held that there 
was no grant of a license ; that prior to the extension of the 
southern house, the court-yard thereof was the defendant's 
^^abchak^^ and he had a right to discharge thereon all kinds of 
water, except such as was injurious to health, and that when the 
two owners executed the agreement, the language thereof 
amounted only to an admission of the defendant's pre-existing 
right and an agreement by the owner of the servient tenement . 
to respect it. In his opinion no new right had been granted as 
there was a pre-existing one. In this view he admitted the 
appeal and dismissed the suit in toto^ overlooking the fact that 
part of the Munsif's decree was based upon compromise. 

The plaintiff preferred a second appeal to this Court. The 
error of the Additional District Judge was admitted by both 
sides. The learned Judge who heard the appeal held (1) that 
the language of the agreement could not be regarded as the 
admission of a pre-existing right of easement j (2) that it 
might possibly be construed as .the grant of a license under 
section 53j Act V of 1882^ in which _ case the;; transferee of the 
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grantor was not bound thereby in view of the terms of section 59 
(3) of the Act ; but that in his opinion the agreement of 10th 
March, 1906, was the transfer of an easement, an intaDgioIe 
thing within the meaning of section 54 of the Transfer of Pro- 
perty Act (IV of 1882) and in order to be operative required 
registration, and (4) that the document being unregistered was 
inoperative. He accordingly restored the decree of the court 
of first instance. 

The defendant has preferred this appeal under the Letters 
Patent in I’egard to the part of the decree restraining him from 
discharging any but rain water through the two spouts in question. 
That part of the decree based on the compromise is not attacked. 
The contentions raised on behalf of the appellant are : — (1) that 
the learned judge of this Court was wrong in decreeing the claim 
on a ground which was not raised in the courts below : 

(2) that section 54 of Act IV of 1882 does not apply to the 
facts ; 

(3) That there is nothin gin law which prevents the creation 
of an easement by means of an unregistered document. 

The argument is that the document now in question evidences, 
not the transfer of an easement, but the creation of that right ; 
that prior to the passing of Acts IV and V of 1882, the law 
did not require the express imposition of an easement to be evid- 
enced by writing at all ; vide Krishna v. Bayappa Shanbhaga 
(1): that Act V of 1882 made no change in the law in this 
respect: that section 64, Act IV of 1882, related to the transfer 
of an easement, and not to the creation thereof. Attention k 
called CO section 6, clause (c).of that Act, which show^s that an 
easement cannot be transferred apart from the dominant herit- 
age and that the Act contemplates the transfer of a pre-existing 
easement and not the creation of a new one. In my opinion 
these arguments are well-founded. 

On behalf of the respondent it is urged (1) that the document 
of 10th March, 1896 evidences the grant of a license and not the 
creation of an easement : (2) that if it creates an easement, then it 
is the transfer by the owner of the servient tenement of one of 
that bimclJe of rights which *go to constitute the full right of 
(1) (1868) 4 Mad, H, 0. Rep., as, 
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ownership^ it transferred a part of his right of ownership as igog 
contemplated in section 64, Act IV of 1882^ and this being an 
^4otangible thing as contemplated in the second clause of that 
section^ can only be transferred by registered instrument. As Kjlesi^-gh 
regards the document of 10th March 1896; I agree with the 
learned Judge of this Court who heard the appeal that this is not Tndhaii, J. 
the ease :of: a license, . 

By the document; the respondent’s vendor agreed that when 
the appellant built his second storey he (appellant) should have 
the right to discharge; not only rain-water but also the water used 
for daily household purposes; through the spouts in question, and 
that he would take this additional burden upon hiS; the servient 
tenement. What was granted was a right, which the defendant 
as owner of his house was to possess as such; for the beneficial 
enjoyment of that house, to discharge and continue to discharge 
his daily household water through the spouts in question; upon 
the roof of his neighbour’s house which was not his own property. 

This most clearly falls within the definition of an easement set 
forth in section 4 of the Act, The right granted was one for 
the benefit of an heritage and could be exercised only in the 
interests of that heritage and to supply its wants. It has been 
imposed on a thing; to wit, the respondent’s house; and not on 
its owner. All these characteristics of an easement are present 
in this case now before us. 

A license is the grant of a right to do in or upon the grantor’s 
immovable property something which would, in the absence of 
that right; be unlawful, such right not amounting to an ease- 
ment,” In the present case it does amount to an easement. In 
regard to the second portion of the argument put forward by the 
learned advocate for the respondent, I cannot agree that the 
plaintiff’s vendor by the deed of lOfch March, 1896, transferred 
any portion of his right of ownership as contemplated in section 
64of Act Vof 1882, 

Prior to the execution of the deed, he had the right to pre- 
vent the discharge by the appellant of the soiled water upon his 
tenement, as that would have been an invasion of his right. He 
did not transfer this right to the defendant. He relinquished 
it^ and it then ceased to exist Umfore. It was not that right 
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which arose in the defendant but a totally opposite right, one 
hostile to the right which till then had reposed in the plaintiff’s 
vendor. The one right came into existence when the other came 
to an end. A fresh burden was imposed on the servient tene- 
ment, the owner of which lost one of his rights ; bat he did not 
TuAball,j. transfer the right so lost to the owner of the dominant tenement. 

The right lost was one which might possibly revive in the future. 
It seems clear to me that the creation of a right of easement by 
grant is not such a transfer of ownership as is contemplated by 
section 64 of the Act. Where under that section an easement is 
transfer’red, it must be so transferred along with the dominant 
heritage. There is no other way of transferring it and this 
arises by reason of the nature of the right. It exists only for the 
benefit of the heritage and to supply its wants. There is nothing 
in law which necessitates the creation of an easement being 
evidenced by writing. Prior to the enactment of Act V of 1882, 
this was clearly held to be the law by the Madras High Court 
in the ruling quoted. If the Legislature had thought it necessary 
to alter the law and adopt the rule of English Law which vras 
different, it is bard to believe that it would not have made the 
charge in specific language. I can nowhere find any such 
language in either Act IV or Act VI of 1882. These two Acts 
were passed together, receiving the assent of the Governor- 
General on 17th February, 1882. Dr. Whitley Stokes drew the 
bill which became the Easements Act and was concerned with 
the passing of both bills. 

In his Anglo-Indian Codes, in the introduction to Act V of 
1882 he says at page 882 The Act (here following a decision 
of the Madras High Court and deviating from English Law) 
does not require the express imposition of an easement to be evi- 
denced by writing.” On page 879 be points out tliat the Abt 
was mainly based on English Law which had in many cases been 
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is a transfer of an easement, -which certainly is an intangible 
thing within the meaning of section 64 of the Transfer of Pro- 
perty Act, and in order to be operative it requires registration.” 
That section contemplates the existence of a subsisting right of 
ownership in immovable property and provides for the transfer 
Sanerji, j. of snch right. It cannot apply to the creation of a right. By 
the document referred to above] no existing right of easement 
was transferred, but a new easement was imposed on the pro- 
perty of the grantor. Section 54 has, therefore, no S application. 
Had the Legislature intended thatl[an easement could only be 
imposed by an instrument in writing registered we should have 
expected to find a clear provision to that effect in the Easements 
Act, specially as in the existing state of authorities on the suh- 
ject, no written instrument was requisite in this country. In 
the absence of express legislation to the contrary, we must hold 
that the existing law was maintained, and, as observed by Dr. 
Whitley Stokes, it is not necessary that the imposition of an 
easement should be evidenced by an instrument in writing 
registered. I would allow the appeal -svith costs. 

By THE OouBT. — The order of the Court is that the appeal 
is allowed, the decree of the learned Judge of this Court, in so far 
as it relates to the spouts in question, is set aside and as regards 
those spouts the claim is dismissed. The appellant will have 
his costs of this appeal ; other costs will be proportionate to 
failure and success. 

Appeal allowed. 
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Before Mr. JusHoe Banerj% Mr, Justice Biohards and Mr. JusUoe Tudlall. 
Wi.?!!) Alii IHD AHOTHIB {PXAIHTIFFS) SHABAH IKD OTHBKS (DlIFBKBiOTS.*) 
Pre-em'gtion — Wajih-uharz — Demhdion of pre-em^ior^s inieresi before suit 
Ironglhf — Uighf of heir io mainiain[a suit — Blainiiff pre-emptor joining 
as eO’>pla%ntiff the heir of a deceased co^sharer. 

Where a right of pre-emption exists by custom as recorded in the village 
wajil-iil-arsj the right haying once accrued does not of .necessity lapse by the 
death of the pre-emptor before making a claim, but descends along with the pro- 
perty in virtue of which it subsists to the heir of the pre-emptor. 

Seem if the pre-emptor sells such property to a stranger. 

The heir of a pre-emptor cannot ha considered to be a ** stranger as that 
term is generally understood in connection with a customary right of pre- 
emption ; nor will his joinder with a co-sharer in a suit for pre-emption have the 
eSect of defeating the right of his co-plain tiS. 

So held by Bichibds and Tudball, JJ., (dissentienie Baistebji, 

Muhammad Ymuf Ali Khan v. Dal Knar (1) and Katmsilla Kunwar v. 
Gopal Frasad (2) followed. Sheo Warain v. Kira (3) distinguished. Kedar 
Nath v. Chunni Lai (4), Mda AU v, Mmaffar AU (5), Bhamani Frasad v, 
Bamru (6), Bhupal Singh v. Mohan\Singh (7), and Choin v, Mmain BaTchsh (8) 
referred to. 

Fer Baherji, J. : — The right of pre-emption being a right of substitution, 
the heir of a pre-emptor, not having himself a right of pre-emption at the date 
of the sale, cannot maintain a suit : but he is not a ‘‘ stranger,” whose joinder 
in a suit for pre-emption would defeat the right of a oo-plaintifi himself entitled 
to pre-empt. Sheo Karain v. Sir a (3) followed, Muhammad Yusuf AU Khan 
V. Bal Kuar (1), Kaunsilla Kunmar v. Qopal Frasad (2), Kedar Nath V. Chunni 
Lai (4), Bhawani Frasad v, JDamru (6), Bhupal Singh v, Mohan Singh (7) and 
Choiu *v JSusain Bahhsh (8) referred to. 

This was a suit for pre-emption under the provisions of the 
village wajib-ul-arz. The property in dispute was sold on the 
8th of July, 1905, to one Shabaa, The plaintiffs pre-emptors, 
were Wajid Ali, a co-sbarer, and Ali Abmad, the grandson of 
a co-sharer, Bakht Ali, who was alive at the date of the sale, 
but had since died without making any claim for pre-emption. 
The defence was that, Bakht Ali being alive at the date of sale, 

* Second Appeal Ko. 1385 of 1907, from a decree of Muhammad Sirajud-din, 
Additional Judge of Jaunpur, dated the 24th of August 1907, reversing a decree 
of Banke Bihari Lai, officiating Subordinate Judge of Jaunpur, dated the 
7th of February 1907. 

(1) (1897), I. L. E„ 20 AH., 148. (5) (1882), L L. B., 5 AH., 65. 

(2) (1906), I. L. B., 28 AIL, 424. (6) (1882), L L. B., 5 All., 197. . 

(3) (1886), I, L. B., 7 AIL, 635. (7) (1897), I. L. B., 19 All, 324. 

(4) S. A. No. 1128 of 1904, decided (8) Weekly. Notes, 1893, .p, 25. 

10th January 1907, unreported, 
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AH Ahmad had no right of pre-emption, aad that WaJicI Ali had 
forfeited his right to pre-empt by joining Ali Ahmad as a co- 
plaintiff in his suit. The Oourt of first instance (officiating Sub- 
ordinate Judge of Jaunpiir) decreed the suit. The lower appellate 
Court (Additional District Judge) reversed the decree. The 
plaintiffs appealed. 

The case came on for hearing before Bakebji and Titdball, 
JJ. and was on their recommendation referred to a larger Bench. 
The following order of reference was made : — 

“ The main question in this appeal, which arises out of a suit for pre-emption 
is whether a person who had no right of pre-emption at the date of sale, but who 
inherited the property by reason of the ownership of which the right of 
pre-emption arose, from a person who had such a right can claim pre-emption 
in respect of the sale. The contention of the appellants is that the plaintjS 
under the circumstances mentioned, has the right of pre-emption and , this 
contention is supported by the rulings reported in I. L. B., 20 All, 148 and 
I, L, B., 28 AIL, 424, The law as laid down in these cases appears to be opposed 
to the principle of the ruling of the Full Beach in Sleonarain v Mr a (1). The 
unreported judgment of Mr. Justice Burkitt in S A. Ho. 1123 of 1904, dated 
lOthof January, 1907, is also opposed to the view taken in the first two cases 
mentioned above. In view of these conflicting rulings we deem it desirable 
that the case should go before a larger Bench. We accordingly direct that the 
case be laid before the Hon^ble theJActing Chief Justice for the constitution of 
a Full Bench to hear it,” 

Mr, Mdvl Majid for the appellants. 

There were two questions before the court (1) Whether Ali 
Ahmad not being a co-sbarer at the date of sale had a right to 
maintain the suit; (2) Whether Wajid Ali lost his right by 
joining Ali Ahmad as a plaintiff. 

As to tlie first point : The right of pre-emption ran with 
the laud. It was an incident to land. The owner had a rio'ht 
w hecner he was the co-sharer or the heir. Pre-emntioii was rinf, 
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was given to a co-sharer. The right of pre-emption was a right 
of substitution. The right of the vendee was suspended so long 
as the suit was not brought. The pra-emptor had a right of pur- 
chase within the period of limitation, and this right being an 
iaGident of the ownership of property would pass to his heir, 
or evea to a vendee ; Mis/tcsmTOail YwiUtf Mi Khan y. Bal 
Euar {1}. : \ : 

In the case of 8heo Narain v. Kira (2) Mahmood, J. 
conceded that the right of pre-emption was an incident of the 
ownership of land. That case, however, has not since been fol- 
lowed, and, it is submitted, is not sound law. EefereUce was 
also made to Kaumilla Kumoar y. Qopal Prasad (3). 

As to the second point ; a man who was the heir of a co-sharer 
could not be said to be a stranger. 

The main object of pre-emption being the esclusion of unde- 
sirable persons from the co-parcenary body, such ground of esolu- 
sion could not apply to a person who was the heir of a co-sharer. 
Even though he might not have a right of pre-emption in himself, 
he could not he regarded as a stranger as that term is commonly 
used in wajih-ul-oress. The right of Wajid Ali, himself a oo- 
sharer would not therefore be defeated by reason of the joinder 
of Ali Ahmad as a co-]>lamtiS ) Fida Ali y. Mumffar Ali {A), 
Bhupal Singh v. Mohan Singh {5), Ohotu v- Kusain Balchsh (6), 
Ali Jan y. Pheka{7), Bhogwan Das v. Mohan Lai fS)' were 
discussed in relaiion to the meaning to be attached to the word 
“ stranger ”, 

Bsha Sital Prasad Qhose, iov the respondents. 

As to the first question, it was submitted that the principle 
laid down in Shoo Warain v. Kira (2) governed the case. He 
referred also toS. A, 1123 of 1904, decided lOlh Jannao-y, 3907. 

The wajib-til-cirs laid down that certain classes of co-sharers 
had a light of i.ire-emption in sucoession. A stranger could pur- 
chase when the vendee went to all these persons and they did not 
purchase. Their heirs could not sue after their death. The 
right of pre-emption was not a right which always was incident 


Wajid Asi 
Shabak, 


(1) (1897) I. L. E. 20 AU., 148. 

(2) (1885) I. L. E., 7 AIL. S85. 

(3) (1903) I. L. E., 28 All. 424. 
(4 (1882) I. L. B„ 6 AIL. 65. 


(5) (1897) I. L. E:, 19 AIL, 324, 

(6) WeeMy Notes, 1893, p. 26. 

(7) WseLly Notes, 1895, p. 9. 

(8) (1903) 1. 1<. E., 36 AH., 421. 
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1909 to or arose out of the land. Among the Hanafis the right was a 
Wi.TTn '/ir.t ' personal right; MuJia’m'moid Husain v. Hiamat-un-nissa (i), 
_ ®- Karim, BahhsJi Khan v. Phula Bihi (2). 

The cases reported in I. L. 20 All, 148 and 28 All ^ 424^ 
wliich. do not follow the Full Bench case were not correctly 
decided. 

As to tho second point : A custoin of pre-emption as to the 
existence of which nothing was known was subject to all the rules 
of Muhammadan Law; Ghowdhree Brij Lall v. Raja Ooor 
Suhai (S). 

The law of 'pi’e-^mption is taken from the Muhammadan 
Law. The Court has to administer equity and equity, in cases 
%Yhero there is no law is to be the Muhammadan Law ; 
Bhawani Prasad v. Damru (4). 

A stranger was a person who had no right of pre-emption. The 
question was, when ? If Ali Ahmad had no right to institute 
the suit when the sale was held, he was a stranger ; Bhupal Singh 
y. Mohan Singh (6). 

As to whether a right was a personal right, the Punjab Court 
held against the respondents; Faqir Ali Shah v. Ram Kishen (6). 

Mr. Abdul Majid^ replied. 

Baker jr, J. ; — This appeal arises out of a suit for pre-emp- 
tion brought by the appellants Wajid Ali and Ali Ahmad in 
respect of a sale made in favour of the first respondent on the 
8th of July, 1905. On that date Ali Ahmad, plaintiff, was admit- 
tedly not a co-sharer in the village. His grandfather, Bakht Ali, 
was alive at the time and owned a share, which after his death 
devolved on Ali Ahmad by right of inheritance before the institu- 
tion of the suit. It is by virtue of the ownership of this share that 
Ali Ahmad claims pre-emption. Those being the facts, two ques- 
tions arise for consideration : first, ^vhether Ali Ahmad has a 
right of pre-emption, he being a person who was not a co-sharer 
in the village at the date of the sale but became a co-sharer by 
right of inheriiance before the institution of the suit : and secondlv 


VOL. XXSI.l 


ALLAHABAD SEEIE8. 


bringing the suit, forfeited bis own right of pre-omptioHj if he , 
had any? 

As there is a conflict of rulings on the first point, the case w'as 
referred to a Full Bench. In Muhammad Yusuf All Khan y, 
Lai Kuar (1) it was held that in a case not governed by the 
Muhammadan Law' a person who was not a co-sharer in the 
village at the date of the sale but had subsequently acquired a 
[^share could claim pre-emption. Following this ruling it was held 
in Kaunsilla Kunwar v. Qopal Prasad (2) that the successor by 
right of inheritance of a person who had the right of pre-emption 
at the date of the sale, was not debarred from suing to enforce 
that right by the fact that his predecessor had not done so. The 
contrary view w'asheld by Buekitt, J. in the unreported ease of 
Kedar Nath v. Chunni Lai (8) decided on 10th January 1907, 
which was also a case in which the plaintiff pre-emptor did not 
own a share in the village at the date of the sale but subsequently 
acquired a share by right of inheritance. The claim of the plain- 
tiff was dismissed. In Shea Na/rain v. Hi/ra (4) a Full Bench 
of five Judges held that “ where there is a right of pre-emption 
under the wajib-ul-ars which a share-holder could claim and 
enforce in respect of a sale of property, a person purchasing the 
share-holder’s interest in the village subsequently to the sale can- 
not claim and enforce pre-emption as his vendor might have done.” 
Mr. Abdul Majid, the learned counsel for the appellants, has 
conceded that there is no distinction in principle between the 
ease of a pre-emptor who has purchased a share subsequently to 
the sale sought to be pre-emptedand that of one who has acquired 
a share by right of inheritance. I think it is impossible to draw 
any distinction between the two cases. In the case of a pre- 
emptor who has acquired the pre-emptive tenement by purchase 
the Fall Bench ruling is binding on the Court, as it ha.s not been 
reversed by higher authority or dissented from by a later Full 
Bench. Besides, having regard to the inconveniences and anoma- 
lies referred to in the judgment of Mahmood, J in that case, it 
cannot be held that a pre-emptor of that description can maintain 
A claim for pre-emption. Similar inconvenience and anomalies 


(1) (1897) I. 20 AH., 148. 

(2) (1906) I. Ii. 28 All., 424. 


(3) S.A. No. 1123 of 1904. 

(4) (1885)I.L.P.,7A11.,S86. 
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would also arise in eases in whicli t!ie pre*emptor did, not own a 
share' at tlie date of the sale but subsequently |)eeamo a co-sbarer 
in tbe village by right of inheritance. At the lime when be 
acquired a share 'the vendee had already become a co- sharer in the 
village and' therefore the -pre-emptor had no priority over 'the 
vendee and was not entitled to oust him. The rale of pre^emplioii 
is a rale of substitution; the pre-emptor being substituted for the 
purchaser. The person to ' be substituted must necessarily be a 
person to whom at the time of the sale the property should 
have been offered for purchase and who was entitled to take 
the place of the purchaser. In the present case the custom 
recorded in the wajih-^-arz is to the ejSect that if a co- 
sharer sells his share the different classes of persons mentioned in 
that document would in their order have a preferential right to 
purchase, and the property should be sold to them. This require- 
ment could not be fulfilled unless at the date of the sale persons 
answering to the description of those mentioned were in existence. 
It follows that a person who had no right of pre-emption at the 
date of the sale, but acquired a right subsequently to the sale^ is not 
entitled to claim pre-emption in respect of it. It is urged^ that 
the right of pre-emption is a right running with the land and 
therefore i^yhoever acquires the land acquires the right of pre- 
emption. As to this argument, it may be observed in the Jirst 
place, that in every case of pre-emption under a custom entered 
in the wajib*oj,l.aw the right does not arise from the ownership 
of land, for example, where a brother or other relative ■who is not a 
co-sharer has the right to pre-empt. In the next place, it seems 
to me that when we talk of pre-emption running with the land 
what is meant is that the land sold is subject to the right of pre-^ 
emption of a person who has such right at the date of the transfer 
in respect of wkich the right is claimed. It does not follow tliat 
the right devolves, by inheritance* As has been already stated, 
a 1 nil Bench of this Court has held that the right does not pass to 
a purchaser from the^person who possessed it* In my opinion the 
principle which applies in the case of a purchaser equally applies in 
the case of devolution of interest by inheritance. mmt there- 

fore hoWthat apereon who had no right of pre-emption at the dal 
of Ae transfer in question cannot acquire that right by reason of 
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his subsequently iaheriting the property of the person who had the 
right, but did not seek to enforce it. As the appellant, Ali 
Ahmad, had no right of pre-emption when the property in suit 
was sold, he is not entitled to claim pre-emption in respect of that 
sale and his suit has in my opinion been rightly dismissed. 

The second question, as to the forfeiture of the right of the 
other plaintiff if he had any, is not free from difficulty. It hs 
been consistently held in this Court that a person having the 
right of pre-emption who associates with himself a stranger 
to the village thereby forfeits his own right of pre-emption 
The reason for the rule is that by joining a stranger he seek 
to do that which it is the object of his suit to prevent, and thu 
attempts to violate the pre-emptive right, see Bhupal Singh v. 
Mohan, Singh (1). Under the principles of justice, equity and 
good conscience which we have to administer in cases of pre- 
emption, this rule would certainly apply in eases in which the 
person joined in the suit is a stranger to the co-parcenary 
body and has no co-parcenary interest or has only a defeasible 
interest. The question, however, is whether it should be 
applied in a case in which the person associated is a member 
of the co-parcenary body and has a complete and indefeasible 
interest as co-sharer, but does not . possess the right of pre- 
emption. In my judgment the rule should not be applied 
in such a case. I do not think that any hard and fast rule 
should be laid down, and it seems to me that each case should 
be judged with reference to its own peculiar circumstances. 
The word ‘ stranger ' has, no doubt, been held to be a correlative 
to the word ‘ pre-emptor * and to denote a person who has no 
right of pre-emption. But there is no legislative enactment 
or any other direct provision of law which lays down that tht 


association of a ‘stranger’ with a pre-emptor entails a for- 


feiture of the right of the latter. The forfeiture has been held 
to be incurred either on the ground of estoppel, as in the case 
cited above, or on the ground of equitable acquiescence, as 
held in Bhawani Prasad- v. Damn, (2). The object of pre- 
emption is to exclude from the co- parcenary body a person 
who does not belong to that body and is entirely outside ■ it 
(1) (1887) I-L. B., 19 All,, sk (2) (1882) I, B.: S All., 197. 
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1S09 s-od is in that sense a stranger. In almost all the cases in 
it was held that a person possessing the right of pre- 
emption forfeits it by joining a ‘ stranger/ the person joined was 
' — ’ a stranger to the co-parcenary body and a total outsider. The 

£aiierj%, j. particular question before usdoes not appear to have been decided 
in any of the cases to which our attention has been invited. 
Having regard to the object of pre-emption the joining of a 
person, who at the time of the institution of the suit is as much a 
co-aharer as any one else, cannot, as it seems to me, be regarded 
as an attempt to defeat that object and to violate the rule of 
pre-emption. I fail to see on what equitable principle it can 
be held that a plaintiff who possesses the right of pre-emption 
forfeits it in a case like this. In Ohotu v. Hmain Bakhsh (1), 
was held that the mere joining by a person having a right 
of pre-emption, of persons who have an equal right of pre- 
emption but have not qualified themselves according to the 
Muhammadan law to enforce it, and who are not strangers, 
will not disentitle the person entitled to maintain a suit for 
pre-emption if he had sued alone from maintaining a suit 
brought by him so far as he himself is concerned. In that 
case pre-emption was claimed by several persons, one of whom, 
Chotu, only had performed the preliminary demands required 
by Muhammadan law. The other plaintiffs were persons who, 


nave been entitied to maintain a suit for pre-emption. Those 
plaintiff^sthereforehad no right of pre-emption. The learned 
Judges, EnoE, C. J., and AiKMiiN, J., held that Chotu had not 
forfeited his right of pre-emption by joining with him the other 
plaintiffs in bringing the suit. That was, no doubt, a case under 
the Muhammadan law, but the principle laid down is equally 
applicable to all suits for pre-emption, whether brought under 
that law or not. This ruling, therefore, supports the view that a 
person having a right of pre-emption does not forfeit it‘ by 
associating with himself a person who is a member of the oo-- 
parcenary body but does not possess the right of pre-emption 

If the plainti^ Wajid Ali has the right of pre-emption he haJ 

not, in my opinion, lost that right by joining with him the 
. . (1) Weekly Notes 1898, p. 25. 
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other plaintiff Ali Ahmad and the court below was wrong in 
dismissing his claim without trying the other questions’ raised 
in this appeal in that court. I would remand the case for the 
trial of those questions, but would dismiss the appeal and claim 
of Ali Ahmad, plaintiff'. 

RichaEDS, J. This appeal arises out of a suit for pre-emp” 
tion. The plaintiffs base their claim on a custom prevailing in 
the village. The evidence of such custom is an extract from the 
wajib-ul-arz, which is to the effect that if any co-sharer wished 
to transfer his share the first right of purchase should be with a 
co-sharer descended from the same ancestor, next with a co- 
sharer in the paiii and next with a co-sharer in the thoh. It is 
to be assumed for the purpose of this appeal that the plaintiff 
Wajid Ali was a ce -sharer at the time of the sale and at the 
institution of the suit. The plaintiff Ali Ahmad was not a co- 
sharer at the time of the sale, but his grandfather was a co- 
sharer. Ali Ahmad succeeded his grandfather and was a co- 
sharer when the suit was instituted. The defendant vendee is a 
stranger. It was contended on behalf of the defendant, that 
Ali Ahmad had no right to pre-empt, and that Wajid Ali 
(assuming he bad a right to pre-empt) lost his right to a decree 
by associating himself in the suit with Ali Ahmad. This argu- 
ment found favour with the court below and the suit was dis- 
missed. Hence the present appeal. 

The respondents rely on the ruling- of this Court in the case 
of Sheo Narain v. Eira (1). It was held in that case that a per- 
son purchasing from a co-sharer who had a right of pre-emption 
could not maintain a suit to enforce the right of pre-emption 
which his vendor had at the date of the sale. The ruling 
is a very unsatisfactory one. It was a decision of five Judges, 
but no reasons are given for the decision by any of the Judges 
save Mahmood, J. The Chief Justice (Sib W. Comee Pethe- 
EAM)*, simply says : — “ In my opinion the question referred shonld 
he answered in the negative.’' OldeielD, Beodhuest and 
DxjTHOiT, JJ., concurred, and then Mahmood J., proceeds to 
give his judgment and his reasons. The other members' of the 
Court dn not say that they concur Jn the reasons given bjf 
• , ' (1) (1885) 7,Ajl.,53§. "i 
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Mahmood, J., and wfe are left in the dark as to whether or 
not the rest of the Court concurred in the reasons given by 
Mahmood J. 

The reasons given by Mahmood, J. for his decision are, 
first, that under the Muhammadan law a vendee from a person 
who had a right of pre-emption cannot maintain a suit for 
pre-emption, and secondly, tiiat in pre-emption cases the rales 
of Muhammadan law must be applied by analogy even where 
the right is claimed under customary law and not under the 
Muhammadan law. 

With all respect to the learned Judge, I cannot agree in 
his second proposition. I will grant for the purpose of argu- 
ment that the customs of pre-emption found in these Provinces 
owe their origin to the Muhammadan law of pre-emption. I do 
not think that it follows, as a general proposition, that the analogy 
of the Muhammadan law should be applied in pre-emption 
eases arising out of custom. The Muhammadan law and the cus- 
tomary law found in these Provinces are widely different. The 
instances of pre-emption under the Muhammadan law found in 
the books are mostly in respeot of houses, small plots of land and 
the appurtenances of houses. The customary law in these Pro- 
vinces for the most part relates, not to bouses or their appurte- 
nances, but to zamindari rights in villages. Muhammadan law 
(speaking generally) applies to one class of property, the cus- 
tomary law to a very different class of property. The Muham- 
madan law, while it recognises pre-emption, has introduced all 
kinds of technical devices to defeat it and render it nugatory. 
The customary law on the other hand has extended the doctrine. 

The customs vary considerably in different villages, and so far 
as zamindari property is concerned bear very little resemblance 
to the Muhammadan law of pre-emption. I may give one 
example of the devices introduced by Muhammadan law. A 
shafi who receives a letter which either in the beginninff or 
in the middle apprises him of the circumstances of his shafa 
if he read it on to the end, his right of shafa is thereby in-' 
validated (Hamilton ; Hedaya, Vol. Ill, section XXXVIII 
Oh. 11). ■ Where will such a condition be found in a custom 
pfeyailing in a village in these Pro vino ss ? Sometimes, no 
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law may be ■ applied ■ m a 
pre-eiipMori case ; arising out of , custom, but this is because Ahe ' 
Tiiie is reasonable. Just and equitable, apart altogether.; from ■ 
.its being a, rule of Muliammadau law, eg,^ in a case where 
-there... are two, pre-emptors ,. with equal .rights, the .property is ,, 
dividea. In the present case," if w@ , were to adop.t. , the reasons;; 
of Mahmoob, J.j as to the appllcajiou of Muhammadan law, 
why should the pre-emptor not be required to prove the 
making of the demands &c, required by Muhammadan. law? 
The custom as proved does not say that demands are. 
unnecessary. The Full Bench ruling referred to was a 
case of a vendee of a person having a right of pre-emption. 
There may be reasons for holding that such a vendee cannot 
maintain a suit apart from the analogy of the Muhammadan 
law. Such a vendee owes his position to the fact that his. 
%’'endor has violated the custom by himself selling to a stranger. 
In the case of a person acquiring title by inheritance this objec- 
tion would not exist* Allowing a stranger vendee to maintain 
a suit in respect of a sale made before the vendee acquired title, 
might also lead to a long series of pre-emptive rights and much 
consequent inconvenience. In the present case the custom, 
as proved, gives the right to pre-empt as an incident to co- 
ownership, and I think we ought to follow the ruling in 
If uhmnmad Yusuf Ali Khan v. Bal Kuar (1). The circum* 
stances of that case and the present are identical in principle. 
In each case the pre-emptor derived title by inheritance, and I 
tliiok that the ruling in 7 All,’ 635, may be distinguished. 

As to the second ground, namely, that Wajid Ali has disen- 
titled himself to a decree by reason of having associated himself, 
in the suit with Ali Ahmad, of course, if it be held that Ali 
Ahmad has a right to pre-empt, the question does not arise. 
Assuming that it is held that he has not, I still think that Wajid 
Ali ought not to lose his right. Wajid AH was not .violating Ahe 
■ custom of pre-emption by associating himself - with Ali- Ahmad. ' 
The object of this custom 'was to-exciude a person who ,was, not 
ft' co-sharer* AH Ahmad was a co- sharer when the. suit was 
brought and therefore there was no vioiatiou-.of t'he custom by 
a) (XaOT) I B* B*, 20 AH,, 14?, ^ , '' / 
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tlie plaintiff Wajid Ali. The only reason for denying Wajid 
All a decree under the circumstances of the present case would 
be the required application of the rules of the Muhammadan 

law of pre-emption by analogy. 

I have already given my reasons for thinking that the 
general proposition that the rules of the Muhammadan law 
are to be applied to the customary law of pre-emption is not 
sound. 

TODEAIJ-, J.— This appeal arises out of a suit to enforce a 
right of a pre-emption in respect of a share in a zamindaxi, 
brought by the two appellants under a custom alleged to exist 
in the village, as recorded in the wajih-id-arz. This document 
states that when a co-sharer wishes to part with his share 
then the right of purchase lies in his co-sharers in the following 
order ; — 

(1) Co-sharers who are blood relations. 

(2) Co-sbarers of the same patti. 

(3) Co-sharers of the same thok and of the village. 

In the above order of precedence at the date of sale the 
plaintiff Ali Ahmad was not a co-sharerj but the other plaintiff 
Wajid Ali was. 

Ali Ahmad’s grandfather, however, was a co-sharer on that 
date. He died shortly after it, without having shown whether 
he intended or not to exercise his right of pre-emption. Ali 
Ahmad succeeded to his estate. The suit was brought within 
the period of limitation. 

The two questions for decision on appeal are : — 

(1) Whether Ali Ahmad, though he was not a co-sharer 
on the date of sale, has a right to pre-empt? 

(2) If not, then has Wajid Ali lost his right to pre-empt 
by reason of his having joined Ali Ahmad with himself in the 
suit as a plaintiff ? 

It is assumed for the purposes of this appeal that AH 
Ahmad’s grandfather and Wajid Ali both had a right to pre- 
empt.. The difficulty in deciding the first point arises from the 
fact that the decision of this Court reported in I. L. R,, 20 AIL, 
148 and 28 AIL, 424, which are in favour of the appellants, 
clash with the deoisiop of BCRKiTr, J. inS, A. Hffo. Jlg Jof 
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1804, decided on 10th January, 1907, and also apparently with 1909 

the principle of the ruling of the Full Bench in Sheo Narain 

,sh:Sah. 

In the case Muhammad Yusuf Ali Khan v. Dal Kuar, — 
(2) the pre-emptor was the daughter of a Hindu widow, in 
whose favour the widow had relinquished her own life-estate, 
the sale to pre-empt which the suit had been brought having 
taken place during the widow’s tenure. 

In KaunsiUa Kmvwar y. Qojpal Prasad (3) the widow of a 
Hindu who had succeeded to her husband’s estate subsequently 
to the sale which was the bone of contention in that suit. In 
the Full Bench case of Skeo Narain v. Hira (1) the person who 
sought to pre-empt was one who, himself a stranger to the co- 
parcenary body at the date of sale, had subsequently become a 
member thereof by purchasing a share from a co-sharer. 

It will thus be seen that the circumstances of the three suits 
were not alike, though those of the first and the last were similar 
to this extent that there had been a voluntary transfer inter 
vivos in each. In Muhammad Yusuf Ali Khan y. DaZ Kuar 
(2) the Full Bench case was considered but distinguished. In 
KaunsiUa Kunwar v. Qopal Prasad (3) the decision reported in 
20 AIL, 148, was considered, but no mention of the Full Bench 
ruling is to be found in the judgment. In the latter we find 
the following expression of opinion : — “The right of pre- 
emption is a right which is incident to or arises out of the 
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accraed.” Oa tke other haad, iu the Fall Beaoh raliug ia 
8heo Na/rain y. ^ira, (1) Mahmoob, J. after statiag that the 
Muhammadan law must be applied,, by analogy, in e&ses 
where the right of pre-emption is based on custom recorded in 
wajih-ul-arz, added “ Under that law, when the ownership 
of the pre-emptive tenement is transferred or devolves by act 
of parties or by operation of law, the transfer or devolution 
passes the right of pre-emption to the person in whose favour 
the transfer or devolution takes place, but the rule is essentially 
subject to the proviso that such parson cannot enforce pre-emption 
in respect of any sale which took place before such transfer or 
devolution. This rule must also apply to the present ease. 

The reason why, although the right of pre-emption runs with 
the land, the plaintiff “ in this case cannot be allowed to 
enforce it, is that to rule otherwise would iu effect be to allow a 
“ stranger to oust one who was not a stranger “ at the time of 
the sale. ” Mahmoob, J., then goes on to point out that in the 
ease then before him, to allow the plaintiff, the second vendee, to 
pre-empt would lead to an absurdity and certain inconveniences. 
If in the case of Kaunmlla Eunwar v. Oopal Frasad, it was in- 
tended to lay down the broad rule, that every transfer of a co- 
sharer’s share, even a sale to a stranger, passes with it a right to 
pre-empt, in the case of a share which has previously been trans- 
ferred to another stranger by another co-sharer, then I cannot 
agree. The object of pre-emption is to prevent the introduction 
of a stranger into the co-parcenary body. If a co-sharer trans- 
fers his share' to a stranger, then he is doing the very wrong to 
prevent which the right exists, and I can see no equity in grant- 
ing to this second stranger the right to pre-empt, in the case of 
another stranger who had entered the eo-pareenary before he 
did. In this case the rule of Muhammadan law is consistent 
with justice, equity and good conscience. But I do not think 
that the learned Chief Justice intended to lay down any such 
broad rule. The case before him was one in which property had 
passed by operation of law and not by a transfer inter vivos j 
and the decision is an authority simply for wh^ it decided, vie., 
that in such a case the heir who inherits has a right to pre-empt 
;(!) (1885) I. L. E., 7 All, 635, 
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ACQUIESCENCE, See Usufructuary mortgage . • • • * • 

ACTS— 1856— XV (Hihdu Widows Remabbiaqe Act). See Hindu widow 

——*1860 — IV (Indiais: Divorce Act) sectiohs 12 axd 17 ---Decree nisi 
•— Duty of the Gcurt passing that decree-^ConflpnaMonJ] The High 
Court should not make a decree nisi for dissolution of marriage abso- 
lute without a motion being made to it for that purpose. _ When after 
the passing of the decree nisi for dissolution of marriage, no one 
represented either the petitioner or the respondent and correspondent 
in the High Court, held, no order could be made on the reference for 
confirmation of such decree unless a motion was made to the Court for 
that purpose. Meld further that under section 12 of the Act the 
duties of a court in the investigation of a ^it.ior- n.-d-ivorce are that 
upon any petition for a dissplutioB-of'TnarHa'ge being presented, the 
court shall satisfy itself, so far as it reasonably can, not only as to the 
facts alleged but also whether or not petitioner has been, in any 
manner accessory to or conniving at the adultery, or has condoned- ■ 
the same ; and shall enquire into any .counteivcharge w^hich may be 
made against the petitioner. CuUey v. Cullepi I. D. B., 10 All., 559, 
followed, 

Eorshaw' ^7. Forshaw .. •• •• 

* XLV (Indiah Penal Code), section IIB—Act (Local) Mo. 

Ill of 1901 ( United Bromices Land Eevenue Aet)^ sections U7 , 195 
and IdQ— Citation to appear — Mefusal to accept citation or to sign 

duplicatal .H/;7d^.that the refusal to accept a citation issued under 

section 14T of the Land Revenue Act or to sign the duplicate thereof 
is not an offence under section 173 of the Indian Penal Code. 

Queen v. Funamalai Nadan, I. L. R.? ^ Mad., 199, Deg. v. Kalya 
Un Fakir, 5 Bom., H. 0. Rep., Cr. 0., 34, In the matter of FliooUn- 
eshwar DuU, I. L. R., 3 Calc., 621, Queen Mmprees v. Sira Lai, 
Weekly Notes, 1883, p. 222, and Queen-Dmpress v, Krishna G-ohinda 
Das, I. L. R., 20 Calc., 358, referred to. 

Emperor Ahmad Husain Xhan * • • • 

section 302 — Murder — Faison* 

ing ly dhatura---Intention--Knoioledgei Dhatura was - 
ed with the usual object of facilitating robbery, but in such quantity 
that the person to whom it was given died in the course of a few 
hours. . 

SeU that the person so admimstering dhatura was rightly 
convicted under section 302 of the Indian Penal Code, 

Emperor 17, G-utali *• •• 

— : — — — --SECTION Administering 

poison heUeving it to he a charm'— Fash and negligent aai—Liahih 
ity.l Where the accused received a pow'der from an enemy of. 
her relative ; took no precaution to ascertain whether it was no:sious, 
and mixed it with his food believing that by doing so she would 
become rich. Held that the conduct' was wanting in that prudence 
and circumspection which every human being is supposed to exorcise, 
and as by her rash and thoughtless act she caused death she was 
guilty of an ofenee under seotdon S04A,, Indian Penal Code, 


■ 
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Mmperor v. Nagawa, 4 Born,, L. B., 425, distinguisheti 
BhMan, P. B<, 1887, Or, J., 60, followed. 

Emperor -y. Jamna »« *« »» »1 

ACTS— 1860—XLV (Indian Fenad Code), sectxons^SGI and 363— 
KidTidipping — M^otiP6’-^lPu'nii,§l('Pi6)if^ Eor a conviction under section 
363, Indian Penal Code, it was sufficient to prove that the minor wa.s 
taken away from the custody of a lawful guardian without his con- 
sent. Motive had nothing to say to the offence of kidnapping though 
it might have much to say to the punishment. Consent given by 
the guardian after the commission of the offence would not euro it. 

Emperor D, Ganesh •« .* #• »# 

-1865— X (Indian Sucobssion Act) section Si^—Will’—OoHsiri^cUon 

of document — Section 84 — to eldest son and to Ms Imoful 
male cMldren according to the km of inheritance • Marriage 

Marriage hekoeen Christian and M%iha'mmadan performed according 
to Muhammadan ritesi] Thomas Bkinner, domiciled in the ISTorth- 
Western Provinces, and ■ the owner of considerable landed property, 
died in 1865, leaving a will, made on the 22nd of October 1864, ke., 
before the passing of the Indian Succession Act, by which, amongst 
other dispositions, it waa provided that— “ my private zamindari, 
presented to me by Government as a reward for services rendered dur- 
ing the rebellion of 1857, as well as all villages, houses and other pro- 
perty added by me from time to time to the original grant, may at my 
demise descend to my eldest son, Thomas Brown Skinner and to his 
lawful male children' according to the law of inheritance. In the 
event of my eldest son Thomas Brown Skinner dying without lawful 
male children, the above-mentioned private "iamindari, et cetera^ shall 
descend to my next male heir, and should all my sons die without, 
lawful made children, the zamindari, ei cetera^ shall descend to my 
female children or in the event of their death, to the female children 
born in wedlock of my sons in succession.” 

Meld that the construction of such a >Ylil was nnf. governed by 
English law or by the provisions of the Indian Succession Act, 1865, 
which was not retrospective ; but the \v.ill-was-to be construed, as was 
laid down by the Privy Gounciiin the ease of Barlow v. Orde (13 Moo. 
I. A., 277) according to principles of justice, equity and good con- 
science. So construing the will and having regard to the circiuix- 
stanoes of the family at the time of its execution, the testator must 
not be taken to have intended to confer an absolute estate on his eldest 
son, but that his sons who should acquire the property sliouM 
have a life estate only, and that the absolute estate should devolve 
upon the eldest son of the testator wffio should be entitled to tho 
property for life and should leave a son surviving him. Seeretarg 
of Sta te V, The Administrator C-eneral of Bengal^ i B. E. B., 87, O. 
0., Abraham v, Abraham^ 9 Moo. I. A,, 193, 199, Brotmhton v. Bonose, 
12 B. L. B., 74, referred to. 

Semhle that a marriage ceremony performed according to Mu- 
hammadan rites between a Christian man and a Muhammadan 
woman can create no valid marriage between the parties. 

Bichard Boss Skinner r, Durga Prasad * * ^ * 

^1866— XXVI (OuDH Sub-Settlement Act.) Construe (ion of Bides 

in schedule to Act—^Bules 2, 3 and l.^-^“Be&‘isiQn of decree graoitlm^ 
wider >> proprietary rights made before passing of Act--- Jur Miction 
of Mnancial Commissioner -^-Comirmtion of lease ---Might of talnq- 
dar to ejectment of lessee on owpirg of lease--OmU Bent Act fXXlI 
0/1866)]. The history of the Oudh Sub-sottlomeat Act (XXYI of 
1868)' together with its ' provisions and tho rules in the soiled ule 





g-ej^teeal tnbex 


attached to it show that the object and purpose with which ' it was 
passed were to revise and correct what had been hastily and imper- 
fectly or loosely done and to secure that no person should enjoy 
under-proprietary rights who could not establish his claim in the 
manner prescribed by those rules. 

Glaims which have been disposed of otherwise than in accord- 
ance With these rules,” in rule 13, mean claims which have not been 
supported by the proofs prescribed by, amongst other provisions, rules 
2 and 3, that is, proof that the claimant possesses an under-propriet- 
ary right in the lands of which sub-settlement is claimed ; that such 
right has been kept alive over the whole area claimed within the 
period of limitation ; and that he has by virtue only of his under- 
proprietary right held the lands under contract with some degree of 
con tinuousness since they came into the taluq. 

In 1864 the predecessor in title of the appellants brought a suit 
for under-proprietary settlement of a village within the respondent's 
taluq. On 15th March of that year a* judgment was given in his 
favour for a “ permanent lease ” of the village with payment of a sum 
for malikana to the taluq dar, v/hich was afiirmed by the Settlement 
Oommissioner, the Chief Commissioner, and the Financial Commis- 
sioner. After the passing of Act XXVI of 1866 the taluqdar applied 
for a review of that Judgment, and the case was remanded to the 
Settlement Court for reinvestigation under the new rules, and eventu- 
ally the Financial Commissioner, on 6th January 1869, decreed as 
follows : — “ The provisions of the Sub-Settlement Act have not been 
complied v^rith As the original proprietary title has not been 
proved, the plain tiH is in no w^ay entitled to sub-settlement, which 
actually restores him under our rules to proprietary possession, and 
makes the taluqdar who has been half a century in possession, the 
mere recipient of malikana, I decree a farming lease to plaintiff, ha 
paying the Government demand plus 25 per cent, to the taluqdar for 
a period of 30 years.” 

Keld that the Financial Commissioner had jurisdiction under 
section 13 of the rules under Act XXVI of 1866 to make the decree of 
6th January 1869, and that it w^as a valid and binding decree, 

Meld also that, on the construction of the decree the lease was 
one for a term of 30 years from the date of the decree, and on the ex- 
piration of that period the leasee was liable to ejectment in a suit in 
the Be venue Court under the Oudh Bent Act (XXII of 1886), 

Malieshar Parshad Muhammad Ewa25 Ali Khan * * 

ACTS— 1S69— I (Oudh Estates Act), sections 22 and 23 — ^mdence — 
Custom^ fTOof of — Ckisiom excluding da'iight^s — Wajihul-arz — 
Evidence oj custom of succession to impartible estate whether admis’^ 
sihle in proving custom oJ succession to partible estate — Conourre^it 
findings as to etistom being established^ effect of— ‘Declarations hg 
hanungo — Replies bg talngdars to Qovermnent ingtdries as to success 
siou — Oudh hand Menemie Act (No. NVII of 1876JJ, section 17.] 
In a suit by the appellant claiming as daughter of a Hindu taluqdar 
whose name was entered in lists 1 and 4 prepared under the Oudh 
Estates Act (I of 1869), an estate, the succession to which was there- 
fore regulated, under section 23 of that Act, by the ordinary Hindu 
law of the' Mitakshara School, the defendants, male collaterals of the 
appellant’s father, set up a custom by which daughters were excluded 
from inheritance and both Courts in India found on evidence that 
the custom was proved. 

ffeldf by the Judicial Committee, that if and so far as it was a 
conoiusion ol fact the concurrent finding vvas though not, absolutely 
binding on the CQUunittee, entitled to the greatest weight. 


immx. 





Teolimcal objections to declarations made by l^annngos, to entries 
in tbe wajib-ul-arzes by tbe officer cliarged by Government with that 
duty, and to answers given to official inquiries made under Govern- 
ment direction as to the rules of sixooession prevailing in particular 
families, were considered by thoir Lordships to bo material rather to 
the weight than to the admissibility of the particular evidence which 
- ' ^ ■ - • - - ^ to be made by the x^roper 

ipeoial duty, and presumably with duo 


was 2 '^Hmd facie admissible as purporii: 
officer in prcformance of a sx ‘ 
regard to the rules laid down for his guidance. 

Though under section 17 of the Oadh Land Bovenuo Act (XVII 
of 1876) entries duly made and attested in wajib-ul-arzes are presuma- 
bly correct records of the facts entered, their value as evidence varies 
according to circumstances, MuMmmad Imam AH Khan v. Husain 
Khan, I. L. B., 26 Oalc., 81, at p. 92 : L. B., 25 I. A., 101, at p. 109, 
followed. 

It was contended that evidence of a custom regulating the succes- 
sion to impartible estates where the rule of gaddi-nashini prevailed 
was inadmissible on a question as to the custom of succession to a 
partible estate governed by the ordinary Hindu law apxjlioable to 
estates in list 4 of Act I of 1869. 

Held (referring to Kiiami JSfatoMer v. RajaJi of Shwa^tm^a, 9 
Moo, I. A., 539 ; Jogendro Kliu^aii Hurrochundra Mahepatra v. 
HUganand Man Singh, I, L. B,, IS Oalc., 151, at p. 154 ; L. B., 171. 
A., 128 at p. 131, and Sulrammiya Kandy a Qholcha Talamr v. Siva 
Suirammya Killai, I, L. B., 17 Mad., 310 at x>- 325} that there was 
nothing in the mere fact of partibility to make evidence of a family 
custom excluding or postponing daughters to male collaterals in 
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custoDi is DOt always a rigbfe wMcb. is iQoidsut to oc ariS6S. oub of 
■ the ownership of land. In many cases the custom gives the right 
to a blood relation independently of the question as to whether 
he is a co-sharer or not. In every case one must look to the 
special circumstancea thereof and decide it with the aid of the 
principles of justice and equity. In the present case, which is 
'based on custom and not Muhammadan law, there . is nothing 
Inequitable in allowing Ali Ahmad to enforce the right which 
accrued to his grandfather. He has entered the co-parcenary 
body and has an indefeasible right to his -share. He is not a 
'stranger in the sense in which the ordinary co-sharer in a village 
: . understands the word. By allowing him to pre-empt, the court 
is not doing injustice to anybody. No suit for pre-emption can 
lie against him in respect to the share inherited by him. I there- 
fore hold that he has a right to maintain the present suit. The 
next point is that if Ali Ahmad has no right to maintain the 
' present suit, bas Wajid Ali forfeited his right to do so, by reason 
, of his having joined the former with himself in the suit ? The 
decision of this point depends on the definition of the word 
stranger ” to be applied. Attention has been called to several 
rulings in which the word, “stranger ” has been defined as one 
who has not a right to pre-empt. This is the definition of the 
word according to Muhammadan Law ; vide Fida Ali v. M%- 
mfwAlill). 

In Bkawani Prasad v. Damrvt, (2) the- plaintiff who had. a 
preferential right to pre-empt joined with himself two persons 
who had not such a preferential right, and Ms suit was rejected 
on the ground that he bad joined with himself “ strangers. 
The rule therein laid down by Mahmood J., is that a person can- 
not claim a right which he has himself violated nor can he be 
allowed to complain of an injury in wMch he has himself acqui- 
esced. In Bhupal Singh Y- Mohan Singh (Z) the word “ stran- 
ger” was defined as a person who has not a right of pre-emption, 

. reference being made to the case of Fida Ali v. Muzaffav 
Alif noted above. But in this case the stranger was a true 
strariger, ” he not having a share in the mahal. The present 

..'(I) (1882) I, L, B., 6 -AH,, 65. (2) (1882) I. Ii. B., 6 AH,. 197. 

' (3) {1897) I. L. B., 19 AH,, 324. 
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(jtiesfcipn , which , is. now before us was, not before the, eou^t in that 
:base^ ^ ; .'v';; ; 

But in Ghotxii v. Husdin BaJehsh (1) the circumstauees were 
very similar tq those which are now under consideration.' The 
claim in that suit' was actually based on Muhammadan law. 
Certain persons had an equal right with the plaintiff to pre-empt 
bttf had 'hot qualified themselves according to Muhammadan 
law, to enforce it. They were not strangers to the co-parcenary 
body, but had merely failed to comply with the technical rules of 
Muhammadan law relating to demand. It was held that the 
plaintiff had not forfeited his right because he had joined them 
with himself in his suit. The decision seems to me to be contrary 
to Muhammadan law. But the present case is not one based 
on Muhammadan law. Ali Ahmad on the date of suit was a 
member of the co -parcenary body and had an indefeasible right to 
the share which he held. Wajid Ali is not attempting to intro- 
duce an outsider by joining Ali Ahmad with himself. He is not 
committing the wrong which he himself is seeking to prevent. 
Again applying the principles of equity, justice and good con- 
science, I can see no reason why his suit should he defeated merely 
because Ali Ahmad has no right to pre-empt. In cases where 
the right to pre-empt is based on eusboni, by a stranger ” is 
understood one who has. no share in the mahal concerned. For 
the purposes of this appeal it is assumed that Ali Ahmad’s grand- 
father (his predecessor in title) had a right to pre-empt as against 
the vendee. Ali Ahmad has taken his place in the co-parcenary 
body. He cannot, I think, be held to be a stranger to that body 
merely because his grandfather’s right to pre-empt in the present 
case lias not come down to him. The case is one in which the defi- 
nition of Muhammadan law should not he applied as it is not in 
the circumstances consistent with the principles , of equity, justice 
and good conscieuco. I would therefore hold that Wajid All’s 
suit cannot be defeated merely because be has joined Ali Ahmad 
with him in this suit. I would therefore admit this appeal and 
set aside the decree of the lower conrt. ' ... 

By THE Court. — In accordance with the judgment of the 
majority of the Bench the appeal is allowed, the decree of the 
\ _(l)WeaUy Notes, IW®. 26. ■ ■ ! M 
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1909 coart below Is set aside and the case is remanded to that court 

i under the pro’^ions of order 41, rule 23 of the Code of Civil Pro- 
cedure, with directions to readmit it under its original number in 
the register and dispose of it according to law. Costs here and 
hitherto will follow the event. 

Appeal decreed. 
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Acrs-1870-Vir (Couet Pb 83 Act), section 7, ocause IX, SeeAot No. 

VII of 1887, section 8 .. ,, 

-Schedule! I, 4eviion 5, (xrliahK4if o~ 


Qo-H'TH fee-^Ap'phcatio'ivfoT remew affecting only pOTtion of decTee,'\ 
Held t-liat the proper fee leviable on an application for review of 
judgment when it refers only to a portion of the decree is the fee levi- 
able on the plaint or memorandum of appeal, m which the judgment, 
review of which is asked for, is passed— Jamm^y 16. 
1872, 7 Mad-, H. G. B., app. 1, In re Mmiohar Tambehar^ I. L. B., 4 
Bom., 26, not followed. Nolin Chandra Uzir AU, Z 0. W. N., 
292 and Imdad Hasan v, Badri Brasadi Weekly hTotes, 1898, p, 
212, followed. 

In the matter of Sheikh Maqbul Ahmad . * , , 


" — 1871 —XIII (Pensions Act), section 11 — Immovable property 

granted in lieu of pension'^Hot a pension^ Liable to attachment — 
Civil Brdeedure Code 1882, section 266 (g),'] Where certain im- 
movable pro]?erty was granted in lieu of a pension and the sanad 
provided that upon the death of the original grantee the estate 
woflld be continued in perpetuity in the manner of an hereditary 
holding (zamindarl mviiroosij and at the desire of the grantee 
revenue ^Yas assessed and the members of the family had treated 
it as ordinary zamindari property, subject simply to the payment 
of Government revenue, held that the zamindari so granted was 
not a pension within the meaning of section 11 of the Pensions 
Act, and was liable to attachment and sale in execution, Laohmi 
Warain v. Mahimid 8ing?i,X, L. B., 26 All,, 617, and Secretary of 
State for India v. Khemcha^id Jaychand^ I, L. R., 4 Bom., 432, 
followed. 

Amna Bibi Kajmunnissa •• •• *« •« 

— 1872—1 (Indian Evidence Act), sections 8, 24, 25, 26, 27— 
Accused induced to point out the hiding place of stolen property’^ 
Conduct — Admissibility of evidence'^ Criminal Frocedure Code^ 
section 16Z:^Confessio?i2> ^ was charged with the murder of a girl. 
In the hope of pardon being given to her, she took the police to a 
certain place and pointed out and produced certain ornaments, which 
the deceased was wearing at the time of her death. Held that evi- 
dence was admissible to show that the accused did go to a certain 
place and there produce certain ornaments. 

Such evidence was admissible under section 8 of the Indian Evi- 
dence Act irrespective of whether the conduct of the accused was or 
was not the result of inducement ofiered by the police. 

Emperor 17, Misri «« •• 

SECTION 35 — Begulation Ho, VII 


44 


294 


592 


of 1822 f section 9 — Luties of Collectors md Settlement Offioers- 
Entries in hhewat and hhaiduniJ] Under the provisions of Regula- 
tion No. VII of 1822, settlement officers had to ascertain “ the real 
nature and extent of the interests held, more especially several 

persons may hold interests in the subject-matter of difierent kinds 
or degrees,*’ jffeZd that this included the case of mortgagors • and 
mortgagees. 

Held also the entries in hhewais and Jshatamis made at settle- 
ments under Regulation No, VII of 1822 are admissible in evidence 
under section 35, Indian Evidence Act, 1872. .. .. 

Robert Skinner D. Chandan Singh ♦♦ • .• . 

— SECTION 115, Sie Act' ^Ho. IX of ; 


1872, •seotion 11 ; 


247 




■"■■■■ ^ 
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ACTS— 1,872— IX (IHDIAN COOTSACI Act), section ll—Miiwr--Jrf, Xo. I 
- of \%'T2, (Initial ■’Evidence Act), sr. Hon VS— F.sfcp]>cl— Effect of 
■minor fraudulently rs^reseniing himself to he of f ull age. ^ Vylict.nvi* 
or not the doctrine of estoppel applies to a contraet entered mto by a 
minor, -where persons who are in fact under age by false and fraudu- 
lent misrepresentations as to their age induce others to x^'it^-’chaso 
. property from them, they are liable in equity to make restitution to 
iihe purchasers for the benefit they have obtained J:)efOTe they can 
possession of the property sqld.__ 

Dutt V* - 

I. L. B., 21 Bom., 198, and Hiiheman v. 


Banerji, j. 

Mohori ^Bihee y. JDharmodas Gfhose, I. L. B., 30 Gale., 539, JBrohna 
Bharmodas ethoses I. B. B., 26 Calc., 381, O'c^nesh Lalo. v. 
“ ' K BaivsoyhiX^ L. J, Gh., 

204 erred to. 

BiCHABhs, J., differed on the question of fact as to whether the 
plaintiffs had been induced hy any misrepresentations of the defen- 
dants as to their ages to enter into the contract sought to bo sot 
aside. 

Jagar Nath Singh t), Lalta Prasad •• •# • * 

— SECTIOH 16, as amended hg Act No VIII 

0/1899 — Suit onhond-^Beltor and creditor-^Bisqualified jgrop'tetor 
vohose estate was under control of Coiirt of Wards^Bxercise by 
creditor of undue influence — Unconscionable transaction — Compound 
interest — Onus of proof of undue inJtziencG,’] This was an appeal hy 
the defendant, a “ disqualified proprietor under the provisioiivS of the 
Oudh Land Eevenue Act (XVII of 1876) whose property, on the 
ground of his indebtedness and consequent inability to manage it, had 
been placed in charge of the Court of Wards. Whilst it was under 
their control and without their sanction he executed on 27th January 
1896, in favour of the plaintiff, a bond by which he conlractod to pay 
in two years with interest and compound interest with yearly rests, 
the sum of Bs. 9,960 which was due on a former bond, dated 14 ih 
September 1889 executed by him for a loan of Bs. 4,000 in favour of 
the same creditor. No actual money consideration, therefore passed at 
the execution of the bond in suit. The defendant’s estates were ro 5 i- 
tored ,to him in July 1898, and on 26th January 1904 the plaintiff 
brought a suit for Bs. 32,877 principal and interest due on the bond. 
The defence was that the bond was obtained by “undue influence,” 
and that , it was an unconscionable transaction. Both the courts 
below placed the onus on the defendant to prove undue infiuenco, and 
found that he had failed to do so and that the transaction was not 
unconscionable. 

Seld by the Judicial Committee (reversing- the decisions of the 
Courts in India) following the case of BJianipal Das v. Mmmshar 
Bakhsh Singh, I. L. E., 28 AH., 670 : L, B., 38 I, A., 113, in which 
the same defendant as in the present case was the borrower that ho 
was (as in that case) placed in such a condition of helplessness that 
the. plaintiff was in a position “to dominate his will” within the 
meaning of section 16 of the Contract Act (IX of 1872) as amended 
by Act VIII of 1899, and that he used that position to obtam an 
unfair advantage over the defendant. 

Under -the circumstances the bond was set aside, and a decree 
passed for the original sum of Bs. 4,000 with simple interest at IS per 
cent, per annum from 14fch September 1889 to the date of paymenl, 
Maneshar Bakhsh Singh v. Shadi Laii 

-SECirioisr 26(3), See Act No. XV 


of 1877, section 20 


* — : ^SEOTIOH 28 ^aontrmt'>^Agrw* 

ment immoral or opposed to public policy — JSease of house to a ''proS' 
}ftutel\ M^ld that knowingly lettjng a hou§e to a prostitute with th€ 
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object of her carrying on tliereiii prostitution is immoral and contrary 
to public policy ; and a landlord wbo knowingly so lets quarters to a 
prostitute to carry on prostitution cannot recover tbe rent in a Court 

■ Clioga LaH'. Piyari •• . .. ' •• 

ACTS— 1872— IX (12TDIAK CoKTaAOT Aot), sections 55, 65j xS^<?AotNo.XV 
of 1877, schedule II, article 97 • • .. . . • • 


1681, section 78 


-SECTION 129, See Act' No. Y of 


1S76-«^XV1I {OuDH Land Revenue Act), section lYSee Act 

No. I of 13G9, sections 22 and 23 .. -* •• •• 

66.-..;^ t-'.t 'V 6 ' . .. '' »' ' ; ■ ■ ■ . ; ^ .R-t^nTTo-Nr 74 — Gompromise ■: ; 

^Doczmieni sigyied hy claimants in mutation proceedings— Acquies* 
eenee in partition pirocee dings— Suit to dispute title and reoomr 
possession of shares to which plaintiff ioas entitled hy Hindu lo/w— 
Estoppel - Suit in Ciril Court on title after ^^artition,'] The 
til! ^d defendants were claimants to the estate, consisting' ot 30 
villages, of a deceased Hindu, and though by the ordinary Hindu law 
the plaintiff, as brother of the deceased, was entitled to the whole 
property as agaiist the defendants, who were nephews (sons of deceas- , 
cd lirother) the three claimants in the mutation proceedings Signed in ^ 
1S9G a document which stated that the property was one moiety 
by the plamtifi and the other moiety by the defendants, and that 
there is no other legal heir except the deponents ; the mutation m 
respect of the deceased’s share in ail the villages should be allowed 
and nobody has any objection thereto : ” and the revenue authorities 
effected mutation of names in that w^ay. In 1902 partition which left 
the parties in the same state as to possession was efeoted f ac^nrd- 
ance with the provisions of the Oudh Land Revenue Act (XVII of 
1876b In a suit brought in 1901 to recover possession as heir of the 
dece^ed o£ the half share held by the defendants, the latter pleaded 
(iaier alia) that their possession was the result of a oomproffliseoome 
to between the parlies in tie mutation proceeding? which was 
evidenced bv the document of 1896, and that the plaintiff was estopped 
by such mutual arrangements from asserting his present claim. 

Held by the Judicial Committee (affirming the concurrent deci- 
sions of both the Courts in India on the evfficnce) that there was no 
proof of any compromise. The mutation of names by itself created no 
proprietary title.* The document of 1896 contained no words th£^ 
could he construed as amounting to an abandonment by the plain iff 
of his legal rights. It was merely a statement of the facts as they 
existed as to the possession of the property, and by its silence as to a 
compromise tended to support the conclusion that, no compromise 
was ever made. 

la the partitiou proceedings the pla'ntifi mde no ohjeoiion to 
Iho defendant’s title under Eeclion 74 of Act XVII of 1870; hut he 
hied an application in ^dlioh he asked that “ the share of Mannu 
Siu''h (the deceased) should be decided at present according to posses- 
sion, and a separate suit will ha filed ia a competent oomt as 
the title in respect of the properly of ^imu Smgh Both the 
Oour..s in India concurred in decreeing to the plaintiff the stees of 
the deceased in 20 of tho villages, but as to one .viltogo they difered, 
the Judicial Oomniissionsr holding that the plaintiff was not entitled 
to recover tho share in it because the partition m r«g,rd to that village 
had dealt with the shares of other persona .b«i^ tte parties to the 
nrosoiit suit and also because the plaintiff should have raised the 
question ol the defendant’s title in the paitiaon prooeedin^ and was 
now estopped from recovoting the share which had been allotted to the 
deloudanfe at the jpariRioff. , ^ 
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Seld by the Judicial Committee tliat the order of the Bovonuo 
Officer ill the partition proceedings showed that the shares of no 
other parties than the parties to this suit were affected by the partition 
of the shares in the one village as to which the Courts differed. ^ The 
Eevenue Court had clearly given effect to the plaintiff’s application as 
to the question of title, for no inquiry under section 74: of Act XVII of 
1876 was made and the question of title was left to he decided by the 
Civil Court. The grounds of estoppel therefore failed and the plain- 
tiff was entitled to the shares in all the villages sued for. 

Chokhey Singh 1 ?. Jote Singh •• 

ACTS— 1873 — IX (Ihdun Oaths Act), sections 9 ahd 11 — Defendant 
talcing oath ^rofomd hg plaintiff ’-Oath concltiswe.'] The plaintiff 
in a suit stated that he would accept whatever evidence the defendant 
would give the Ganges water in his hand and on his honour. The 
defendant swore with Ganges water in his hand that the claim was 
false inasmuch as the amount due to the plaintiff had been set off 
against a large sum due to the defendant. Meld that the suit must 
be dismissed, the defendant having sworn in the manner prescribed. 

Ohedi Lai v, Jwala Prasad . . ♦ . , . 

XIX (hr.-W, P. Lahx) Bevenue Act), sections 132, 241— 

Act (Loeal J No, III of 1901 (United Provinces Zand Pevenm Act J, 
section 223 (kj — Partition — Cioil and Bevenne Courts — Jurisdic’ 
imi,} A plaintiff came into Court upon the allegation that a certain 
grove had upon partition been wrongly allotted to the defendants* 
mahal whereas it should have been allotted to his (the plaintiff’s) 
mahal, and he claimed a decree for a declaration of his title or for 
possession. Meld that section 203 {h) of the United Provinces Land 
Bevenue Act, 1901, barred the cognizance of such a suit by a Civil 
Court. Mshen Prasad v, Kadlier Mai, Weekly Notes, 1900, p. 11, 
distinguished. 

Jagan Nath v, Tirbeni Sahai , . . , « , 

~~-1877—I (Bpecisic Belief Act), section for possession 

before expiry of lease—’’ Declaratory decree — No alteration in the 
nature of the suit!] During the subsistence of a tenancy a third 
party dispossessed the plaintiff’s tenants. The plaintiff sued the 
third party for possession. Meld that the suit for immediate posses- 
sion was not maintainable in consequence of the existence of the out- 
standing lease. Meld that the plaintiff in such a case was entitled 
to a declaration of title and this does not alter the nature of the suit. 
Sita Earn v. Earn Zal, J, Ij, B., 16 All., 440, followed. 

Ghulam Husain ©. Muhammad Husain 

—Ill iRegistbation Act) sections 21, 22 and le—Eefusal io rc- 

gister—Buit to enforce registration — “ Buficient to identify the 
same^^—Jaidad— Scope of section 21 — Letters relating to immov-* 
able property,'] Where a letter purported to transfer immovable 
property and was presented as a non-testamentary document for re- 
gistration which was refused on the ground that it contained no 
description of the property « sufficient to identify the same,” held 
that the refusal was under the circumstances proper. 

The provisions of section 21, Registration Act, are positive and 
operative, and not merely directory, 

Saiyid Mahmud ©* Muhammad Zubair , , , , 

— — -XV (Indian Limitation Act), section Mindn 

famty^^Sale of joint property by guardian of minors— Suit to avoid 
sau-’-j^mtation,} The certificated guardian of two Hindu minors 
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Judge. Within throe years of his attaining majority the younger 
of the two minors, who were brothers, sued to avoid the sale. The 
elder, however, had come of age several years earlier and_ had taken 
no steps to repudiate the transaction. Held that the suit was not 
barred by limitation. JPeriasctmi v. Krishna Ayyan^ I. L. B., 25 
Mad., 431, and Viyneswan v. Baj^ayya, I. L. B., 16 Mad., 436, 
referred to. 

Ganga Bayal Mani Bam . . • • • ♦ 

ACT;S-1877— XV (taiAK Limitation Act), section 20-^ Appropria- 
tion of payment — Bayment of interest as suah—^ Appropriation of 
payment hy creditor toxmrds interest without specification hy debtor 
does not save limitation — Act No, IX of 1872 (Indian Contract 
Jrtjt section 25 i3) — Fresh cause of action — LimUaUonf\ Under 
section £0 of the Limitation Act, the payment of interest will save 
limitation when the payment is made as such, that is to say, the 
debtor has paid the amount with the intention that it should be paid 
towards interest, and there must be something to indicate that 
intention. The mere appropriation by the creditor of these payments 
to interest is not such an indication, 

A letter containing a promise to pay a time-barred debt within 
one month is an agreement such as is contemplated by section 25, 
clause (3), Contract Act, and gives a fresh cause of action. 

Muhammad Abdulla Khan Bank Instalment Go. Limited 
in Liquidation . * • • * • • • 

, -SECTION 20 Fceecution, of decree — Sale of judgment ^deht or sf 

property — Juch sale not part payment so as io save limitation\. In 
order that the provisions of section 20 of the Indian Limitatiou Act, 
1877, should apply in favour of the decree-holders, it is necessary 
that the fact of part payment of the principal of a debt should appear 
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ACTS -18T7—XY (Imim Limitation Act), schedule II, 

dl^Aqreemeni to sell^-Meseission of contract^ Ad No. I A oj 
.1872 (Indian Contract Act), sections 55, 0^-Smi.to reoot^er mone^ 
paid as part of purchase money when consideranon fa%M 
Buit for speoifie rerformance and in alter naUiie for refund oj 
money p dd— ‘Accrual of cause of adio7i.l The defendants against 
v/hom a decree for foreclosure was outstanding agreed to sell cei- 
tain immovable property to the plaintiff, and the plaintiff paid 
into court as a part of the consideration the amount due by me 
defendants under the foreclosure decree. The defendants neither 
executed a conveyance of the property which they had agreecl to 
sell, nor did they 'return to the plaintiff the money wh ch he had 
paid on their behalf. On 10th December 1896 the plaintiff insti- 
tuted a su.t against the defendants for a refund of the money so 
paid by him alleging that the defendants had failed to fulfil their 
part of the contract, which was to execute a conveyance of the 
property within one month. The defendants denied this, and the 
firsi Court, while finding that the period of one month had been 
fixed by the parties for the execution of the deed of sale, held 
on the evidence that time was not of the essence of the contract, 
and that the plaintiff could not (as he claimed) rescind the contract 
under section 55 of the Contract Act and recover the money he had 
paid : and this decision was on appeal affirmed by the High Court 
on 18ch January 1900. On 16th April 1900 the plaintiff sued the 
defendants claiming specific performance of the agreement to sell 
or in the alternative for a refund of the money paid by him as part 
of- the consideration for the sale agreed upon. The first Court 
gave the plaintiff a decree for specific performance. On appeal by 
the defendants it was held by the High Court on SOth April 1903, 
(1) that the terms of the agreement to sell not being satisfaciorily 
proved, no decree for specific prformance could be made; (2) that 
the plaintiff was therefore entitled to recover the money wh.ch he 
had paid under the agreement ; and (3) that, following the ease 
ot JBasu Ruar v. Dhum Smyh, I. L. B,, 11 All., 47; L. E., 15 
J. A., 211, the plaintiff’s alternative claim for a refund on failure of 
consideration was governed as to limitation, by article 97 of 
schedule II of the Limitation Act, 1877, and was not barred by 
lapse of time, inasmuch as limitation only began to run from the 
date of the High Court’s decree declaring the agreement to sell to 
be unenforceable. The plaintiff appealed from lire decision of the 
High Court of 18th January 1900, and the defendants from that of 
SOch April 1908 to His Majesty in Council and both appeals were 
dismissed by their Lordships of the Judicial Committee, who uphold 
the decisions of the High Court, 

Amma Bibi v, XJdit Haraiil Misra ... 

J — SCHEDULE II, ARTICLE 

1^0 Suit f or declaration of title--’ Cause of action— Limitation)) 
The plaintiffs sued in 1904 asking for a declaration that they wore enti- 
tled to certain property mentioned in the idaint. Their cause of 
action was that the name of the defendant had in the year 1B95 been 
entered in the revenue papers in respect of tho property in suit. 
Beld that the suit was barred by limitation, and tiEiat the fact that 
the defendant had in 1903 resisted the pla.'ni tiffs in an attempt to 
obtain correction of the khewat did not givo the plaintiffs a fresh 
cause of action. Xteygev,IiamBarin Singh, I, L. B., 20 All, 35, 
followed. Ilahi BaMsh v. Marnam Singh, Weekly Notes, 1808, p. 
215, distinguished. . 

Akfear Khan p, Turaban, I, L, B., 81 All. » * ♦ . . * 

188, 144, Bbb Muhammadan Law . . * , * . 
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AC IS 1877 — X'V ilsjDrAiii Lisiitatton Act*), scheduxe IT, abticle IP-S 
See Civil Procedure Code, sections 244, 318, 319 

139 — Zandlord and tenant — Adverse possession — Zeasc 
for a term of v ears-— Tenant holding o^oer after expiration of term — 
Tenant hy si^emnce ] Where a tenant hojds over after the expiry 
of the lease, held that time begins to run against the landlord on the 
expiry of the term of the lease under article 139, schedule II, Limita- 
tion Act, Adiwulani v. Tir Ueziithan, I, L, R., 8 Mad., 424, dissented 
frorn, Kmitheppa v, Scheshappa, I. L. B., 22 Bom., 893, Chandri v. 
Taj^ ThaUi I. L. B., 24 Bom., 504, Mddan Mohan Goshain v. JCtimar 
Mameshan Malta, 7. C. I.. J., 615, and Khunni Lai v, Madan Mohan, 
6 A. L. d . R., 239, followed. 

Pnsa Mai 

'Article 139- 

-Article 179, Expl. 1 


Alakdum Bakhsh * . • . 

'See Act ISTo. IV of 1882, sections 167, 111, 116 

I — Decree executed agiinst minor judgment^ 

debtors — Saving t/ limitation against other iudgmeni-debtors?^ 
Where a decree was passed against two persons who were minors 
and others who w-ere majors, hut the decree against the minors 
was subsequently declared to be inoperative, and the decree-holder 
never took^ out execution within three years from the date of his 
decree against his judgment-debtors other than those who w'ere 
minors, that in vie^v of article 179, (1) of the second schedule of 
the Indian Limitation Act the applications for execution against the 
minors only w^ere applications in accordance with law and saved the 
operation of limitation against all, 

Lalta Prasad r, Suraj Kumar • « * « . * 

-1879 — ^XVIII (Legal Practitioners Act), section 14, iSae Civil 
Procedure Code, section 622 

. . ■■■; ^ section vS 6— Of :■ 

declaring certain persons to Is touts --iBemsion '^Jurisdiction — 
3?r actio e— Statute 24 a7id 25 Viet,. Cap,, CIV, section 1^— Mules 
of High Court of the iHih Jfuiuary 1%^^, rules 1 (x ii) and 4, 

The D. strict Judge of Meerut held an inqu ry under section 36 of 
the Legal Practitioners Act, 1879, as the result of which he ordered 
certain persons to he proclaimed to be touts and excluded from the 
precincts of the Courts in the judicial division. The parties affected 
applied to the High Court against the Judge’s order under section 16 
of Statute 24 and 25 Vioh, Cap. CIV. On this application being 
laid before a division Bench for disposal it was held 

Per Karamat Husain, J., that the disciplinary powers of the 
High Court under section 16 of the Statute being exeroiseable only 
by the full Court, a bench of two Judges had no jurisdiction to 
adjudicate upon the application, neither had a single Judge jurisdic- 
tion to admit it. 

Per Axkman, J„ that the court had an inherent power to delegate 
to one or more of its members the power to deal with applications 
such as the present, and rule 1 (xiii) of the Buies of Court of the 18th 
January 1898 effected such a delegation. But the powers of the Court 
under section 15 of the Statute were limited, and in .this instance 
no case for their exercise had been shown, Tej Mam v. Mar SuJch, 
I. L. B., 1 All,, 101, and Muhammad Sulemm Khan r, Fatiha, I. L, 
B., 9 AIL, 104, referred to. 

In the matter of the petition of Kedar Hath . */ • • 

1381 — V (Probate and Administration Act) section 78 — Act Mo, IX of 
1872 (Indian Contract Act), section 129 — Administration — Surety--^ 
Continuing guarantee. 

When a person becomes surety that an administrator will duly 
get in and administer the estate ^of a deceased person, this is no^ a 
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Contract Act, 1872 SucTi a surety cannot ot ns own 
draw from h s tiuretysHp. Buhfoya Chetty v. Bagamnal, i. ^ 

Mad., 161, followed. Baj J^a^ain Moolccrjee Y. Ful Kwman Dehh 
I. li. B, 29, Oalo., 68, dissented from. ^ 

Kanlaya Lai Manki . . * • • • • 

TS— 1881— xn (N.-W. P. Rest Act), section %~Act (Local j No. II 
of 1901 (Agra TenaTicn Act), sections 22, 32 (ij Ooeu^ancy hold- 
iug—Sutccesskm—Siiit for declaration of right to a sUre in an 
ofei>^pancyhoWng-CirUandSe,enneOo^ts^^^^ 
that a suit in a Civil Court for a deolarat on of the plaintiff s 
right to a share in an oooupanoy holding is not precluded by section 
32 (2) of the Agra Tenancy Act, 

also that there was nothing in the Bent Act of 1^81 to 
proYent a woman becoming an occupancy tenant, and if 

on her death the tenancy would pass to her heirs and not the hens 

of her husband. 

Ayub All Khan v. Mashuq Ah Khan 

1882— IV (Tbaitsfer op Pbopeety Act), seotioh ^-Stndu 

■ Transfer hij a Mndu reimsioner of Ms reversionary inter est\ Meld 
that it is not competent to a Hindu reversioner to transfer his rever- 
sionary interest expWt on the death of a Hindu widow. 

Sunder Lai v. Achhan Kmmar, L. B., 20 I. A., 183, followed. 


1882, section i 


SECTION 66 (4) (h) see Vendor^s 


, — j SECTION BO^Xnheriiaiiee of 

mortgagors^ rights hy mortgagee — Integrity of mortgage hrohen 
Where the equity of redemption in respect of a part of the mortgaged 
property becomes vested in the mortgagee whether by purchase or by 
inheritance or otherwise there Is a merger of rights and the integrity 
of the mortgage is broken up. 

M mortgaged certain property to JB who transferred his mort- 
gage right to M. M died leaving A as his sole heir, S died leaving 
61 heirs dne of whom was A, Some heirs of M brought this suit for 
redemption of their shares only. Meld that the plaintifis were en- 
titled to redeem their sharers inasmuch as the mortgagee having 
inherited part of the property mortgaged the integrity of the mort- 
gage was broken up. Zaehmi Marain v, Muhammad Yusuf I. L* 
B., 17 All. 63, distinguished. SoUa Bah v. Inderjeet, 5 H.-W. P., 
0, Bep.|' 148| followed, Ammat AM ?• fangaMt Bin^ky W ' 
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Moo. I, A„ 404j JBallan Khan v. Mardan Khan, I. L. B., 28 All,, l55, 
and MunsM v. Daulaii I. L. B., 29 Ail,, 262, referred to. 

Hamida Bibi v, Ahmad Husain • * ' « , , , 

ACTS— -1882— Vi (Teansfee or Peopebty Act), sectioh 67, 111, 116— 
Lease hy mortgagee in favour of mortgagor — Mortga gor holding over 
wUhoui fayment of rent — Lease when determined‘--A.ci No. KF of 
1877 ( Indian Limitation ActJ, schedule II, Art. 139- — Suit hy mortga^ 
ges for fQSstssion:\ A usufructuary mortgagee executed a lease of the 
mortgaged property in favour of his mortgagors for five years, but 
after the expiry of the term of the lease neither claimed nor received 
rent from his mortgagors for more than 12 years and then sued them 
for possession of the property, held that the suit was barred by limi- 
tation. Keld also that the lease determined on the expiration of 
five years and a tenancy from year to year did not come into exist- 
ence as there was nothing to show that the landlord assented to the 
tenant's continuing in possession. Irem v, I. L. E„ 

2 All, 617, distinguished. 

Meld also that no suit for sale could he brought upon the mort- 
gage, as the mere fact that it provided for redemption upon payment 
of the principal did not make it a simple mortgage. 

Khunni Lai 1 ?, Madan Mohan Hal • • •, ,, 

_^SECTI03SfS 82 , AND" :'100--'\ 

mortgage’^Kffect of satisfaction of entire mortgage debt hy one 
co^mortgagor — Charge — Subrogationl\ Meld (1) that a mortgagor 
who discharges the whole mortgage debt obtains thereby a charge on 

his co-mortgagor’s share of the mortgaged property in respect of the 
amount paid by him in excess of the share of the mortgage debt for 
which he is proportionately liable : and (2) that such charge takes 
priority over a subsequent mortgage on the same property created by 
one of the other co-mortgagors. JBhagwan Las v. Mar Lei, I. L. B., 
26 All, 227, and Fancham Singh v. AU Ahmads I. L. B., 4 All,, 58, 
referred to. 

Har Prasad v. Baghunandan Prasad. • • . 

- — SECTION ^^-^Mortgage~-> 

sale on a mart gag e--FarUes.'\ In a suit for sale on a 
the ordinary rule is that a plaintiff mortgagee cannot be 
to frame his suit as to draw into controversy the title of a 


allowed so 

third party who is in no way connected witn tne n 
has set up a title paramount to that of the mortgage: 
Jaggeswar Luti v. JBhuhan Mohan MUra, 1.1^ 
Mon Mohini Chose v.Parvati Nath Ch^e, I. L. B. 
and Kairati Lai v. Kami Begum, Weekly Note, 
referred to, 

Joti Prasad Aziz Hhan. * • • 

• section 

LeereeMder holding a decree for sale on a 
simple money decree against the same judgment^ 
fiseoution of combined decrees not ^ 

holder holds both a decree for sale on » mortgage as 
money decree against the same judgmcii - e 
for him to bring to sale the inortgaged 
of an application tha^ it may he sold for the rc 
amounts of both the decrees, 

Behari Bharthi v. Bhagwan Gir ♦f 
- ' — section: i 

Civil P»oedUJ?e, wtion SlOA, ** 


■ 





AG*rS^1882«— I V (Tbahspeb o^" Pbobbbty Act) segtioks 89 Am> 90‘^Tmo 
separate suits on . two mortgages held hy same personSalo under . 
:• the decree on the first mart gage’-- Paid off first mortgage and part 
of second mart gage— Application binder section 90 Wo decree 
ahsoUUe,'] A person lieid two mortgages over the same property, 
brought two separate suits on those mortgages^ and obtained t\^o de- 
crees. !rhe first dec:cee was made absolute and in execution thereof the 
decree-holder himself purchased the property. The sale-proceeds 
discharged the decree on the first mortgage in full and the second 
decree in part. He then applied for a decree under section 90, drans- 
fer of Property Act, to realise the balance due under the second decree. 
Meld that no decree under section 90, Transfer of Property Act, could 
be passed, as the second decree had not been made absolute under 
section 89, Transfer of Property Act, and no sale had taken place in 
execution thereof, the proceeds of which had proved msuflioient to 
discharge the second mortgage, Muhmnmad Ahhar v. MumM Mam^ 
Weekly Notes, 1899, p. 208, and JBadn Mas v. Imgat Khan, I. L. B., 
22 AH., 404, followed. 

Kamta Prasad v. Saiyed Ahmad • • * • • • 

— -SEOTioisf_ 90-^Mori- 

gage — Wul-mortgage— Purchaser from mortgagor — Mortgage money 
part of sale consideration — Fcrsonal liability of purchaser — Bale 
of mortgage right s.'\ ^ mortgaged certain property to J3 and sub- 

mortgaged certain other property by the same deed. He subsequently 
sold the whole of this property to C and left with him the bulk of 
the sale consideration for redemption of the mortgage and sub-mort- 
gage. B obtained a decree for sale of the mortgaged property, but 
not of the sub-mortgaged property. The proceeds of the sale of the 
mortgaged property proving insufficient, the decree-holder applied for 
a decree under section 90 of the Transfer of Property Act against O 
and the personal representative of A, 

Meld that by retaining in his hands parts of tho purchase 
money and expressly or impliedly agreeing to pay the amount to B, € 
did not become personally liable, and a decree under section 90, 
Transfer of Property Act, could not be made against him, 

Jamna Das t?. Earn Autar Pande , * , , . * 

SECTIONS 92, QB—AfipU- 

cation for enlargement of time — Application to le made to court of 
•first instance, not to an appellate court,'] An ai)plicatiou under 
section 93, Transfer of Property Act, 1882, for extension of time for 
payment of mortgage money in a decree passed under section 92 of 
that Act by an appellate court must be made to the court of first in- 
stance. Bheo Marain v. CJmnni Laf I, L. K., 23 AIL, 88, followed ; 
Babi^ Frasad v. Khiali Mam, Weekly Notes, 190G, p, 203, dissented 
from, . * 

“ Bam Dhani Sahu Lalit Singh * , , , * , 

— Y (Easements Act), section 4,— Jet JSo. IV of 1882 fl^rmisfer 
of Froperty AetJ, section B4—X)oeument creating an [easement-—' 
Megisiraiion— Transfer of mmersMp— Might to discharge water ,1 
Meld that an agreement by which tho owner of a house undertook to 
permit the owner of an adjoining house, when he built a second 
storey, -which was in contemplation, to discharge rain water and also 
water used for daily household purposes on to tho premises of the 
former, was a grant of an easement within tho meaning of section 4 of 
- tho Easements Act, 1882,. and did not require registration, not being 
,, a transfer of ownership as pontemplatod by section 54 of the Transfer 
/,■ ^ Property Act, 1882, Krishna % Mayappm Bhmbhaga, 4 Mad. H* 0. 
relerred to. ■ - v' ' ' >'.. - 

;.:Blb€^Salx^»,3Srajs^ • • ' 




aEHEBAii mmx, 


XXYll 


AGTS-1886— XXII (Oudh Beht Act), section 108{8)— /See Act Ho. XXYI 
of 1866 .« «« ** *, ,, 

1887— •Y'll (Suits Valuition Act), section 8— *4e?5 No. Vllof 

1 S 70 fCour^ i^ees Act Jj section!^ clcmse ix. — ValitaHoth of suit — 
siiii for redemption of mortgage?^ Meld that tlio value for purposes 
of jurisdiction of a suit for redemption of mortgage is the amount 
of the principal mortgage aiioney and not iho Viiluc of the proi^crfcy 
mortgaged. Kulxdr Bingli v. Atma Hamf I. L. B„ 5 All., 332, and 
Amanat Begam v. JBhajan Lai, I. L. B.j'S All,. 438, followed. The 
law as laid down in these cases has not been affected by the passing 
of Act Ho. YII of 1887, section 8. 

Kedar Singh Matahadal Singh * * 

1889 — YII (Succession Oebtificatb Act), section 1, clause (4), 

section 7, clause (3) — Certificate of stircessio}?. — Grant of ceriificnie 
opposed hy party setting up a will — Troeed-ure — Hindu law.] 'I'he 
widow of a deceased Ilindu applied for a certificate of succession 
under Act Ho, YII of 1889. In opposition to this application an 
alleged will of the deceased was set up, and it was proved that the 
deceased, being of sufficient testamentary capacity, had, shortly 
before Ms death caused a draft will to bo prepared, that he had had 
the draft read to him twice and 'explained to him, that ho made it over 
to a person appointed a trustee under the wdll tolling him to have 
it faired out and brought to him for signature, but that he died before 
this was done without having expressed any intention, except in one 
small particular, of wishing to alter the draft so made. The court 
below found in favour of the will and dismissed the application for a 
certificate. 

Meld on appeal that, although* the lower court ought not to have 
tried any question beyond that of the existence of the will, as the 
conclusion that the deceased had made a will in the terms alleged 
by the objectors was justified by the evidence, the application for a 
certificate was rightly dismissed, 

JanM Xallu Mai •• V* •* *« 

1-1890— Yfll (Guasdians and Waeds Act), section 29— 

of minor fudgment-dehtor's property — Sanction of District fudge,'] 
The guardian of a mmor judgment-debtor, appointed under the 
Guardian and Wards Act, must obtain the permission of the District 
Judge under section 29 of the Act to sell or mortgage the property 
of the minor which is under attachment in execution of a decree even 
if the Court executing the decree gives leave under section 305 of the 
Code of Civil Procedure. 

Sarju u. District Judge of Benares • . *« 

....-AI— .section 63, See Code of Civil Procedure, section 244, , 

..1896— *Xn (Esoise Act), SECTION ^ISale-^-Not for profi-t], P. 

who held no license under the Excise Act, obtained some methylated 
spirits from a shop for the secretary of the Jliaiisi Club, sent it from 
there to the club, but made no profit on the transaction : Jldd^ that 
the transaction did not amount to a sale within’ the meaning of 
section 21 of the Excise Act {XII of 1396). 

Emperor r* Panna Lai » » • * • • * • 

«1899— n (Ihdian Stamp Act), schepude I, ^ aeticle^ 63 (a)-— 

StamV’-’T^eceipt for rentSeeeipt for money paid otd of Court 
satisfaction of a decree for rent. MeU that, ahhough a receipt foi 
rant of an asriouUural holding is exempt from payment of stamp 
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Act, 1899, a rSeipt for payment out of Court of money du© under a 
decree for suoli rent is not so exempt. 

Emperor v, Bungar Singla . • * . • • 

ACTS— 1908— IX (Indian Limitation Act), section ^0--A^;proi)rmtiQn 

hy CT&d/HoT Ojf tOWGiTds i'iit6T6St'^I'ilt6T(SSi HhOi ds such’^ 

Money fomid hy Court to be ^aid as interest.] Under the 
terms of a mortgage bond executed in 1884 any payments made 
thereunder was to be applied first in payment of interest and next 
in payment of principal. The debtor paid several sums from time 
to time from 1887 to 1899. A suit for sale was instituted in 1902 
and decreed. The mortgaged property being insufficient to discharge 
the mortgage an application was filed by the decree-holder for a 
decree under section 90 of the Transfer of Property Act, Seld that 
having regard to the terms of the bond and the finding of the court 
that payments were appropriated on account of interest, it might 
be rightly inferred that payments were made on account of interest 
as such and that the application for a decree under section 90, Act 
lY of 1882, was not barred by limitation. Sanmantmal v. Mamhahaiy 
I. L. B., 3 Bom, 198, JS’arronji v. Mugnirum, I. L. B., 6 Bom., 103, 
and Surju JPrasad v. KhwaMsh AU^ I, L, B,, 4 All,, 512, distinguished, 
Gopinath Singh f?, Hardeo Singh »• ** 

——(Local) — 1900 — I (Municipalities Act), section 183-^ Jurisdiction 
of Civil Courts] A Municipal Board granted permission to J5 to 
build a temple. The District Magistrate acting under section 183 
of the Municipalities Act made an order cancelling the permission 
given by the Municipal Board and the Local Government confirmed 
this order of the District Magistrate. JS brought a suit for a declar- 
ation that he had a right to build* the temple. 

Held that the suit was not maintainable ; [held further that the 
Civil Court had no power to disturb the order of the District Magis- 
trate who acted within his jurisdiction and whose order had been 
duly confirmed by the Local Government. Abdul A%i% v* Municipal 
j&oari 2 A, L. L, 222, followed, 

Bulaki Das v. Secretary of State for India 

(Local)— «1901—n (Acba Tenancy Act), section i'-^-^Tenani—- 
License to cut grass from embankments of a Railway line — Profit 
a prendre -* of Civil Court.] A person authorized by a 
Bailway Company to out -grass from the Bailway embankments is 
not a tenant within the meaning of section 4 of the Tenancy Act, and 
the payment which he agreed to make is not rent. The right which 
he obtained under the agreement's in the nature of profit a ]^rendrc. 
A suit for recovery of the amount agreed upon lies in the Civil Court. 

B. & N.-W. Eailway v. Bandhu Singh 

SECTIONS 4 (5), 32 (2)— 

Bent free grant--- ** Molding ** — “ Tenant JBLeld that a rent 
free grant is not a « holding, nor is the grantee a tenant ” within 
the meaning of the Agra Tenancy Act, 1901, Abdul Karim V. 


* 7 -^ — — SECTION t^AppUcaUU 

%ty of-— to mortgage executed in Mortgage of sir— PFMher 

mortgagor obtains exproprietary rights.] E in 1894 made a 
usufructuary mortgage of his sir land to the plaintifi. B, the son 0 ! 
B, on the following day executed a kabuliat promising to pay rent in 
respect of that land to the mortgagee* The lower appellate court held 
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that 8 was joint with his father at the tame of the mortgage and 
became an exproprietary tenant and was not liable to pay a higher rent 
than such tenants were liable to pay. Sold that the mortgage having 
been made in 1894, the provisions of the Agra Tenancy Act of 1901 
did not apply, and the mortgagor acquired no exproprietary rights in 
respect of the sir, 8 was therefore liable to pay rent at the rate 
mentioned in the kahuliat. Mad ho Marti Y. JBarti 8inq7h I. L. B., 
16 Alb, 337, followed. 

Sheo Lai Singh v, Sukhdeo Singh . . * , 

ACTS (Local)—- 1901— II (Agra TmmcY (Aot% sections 22, 32 (2), 
See Act No. XII of 1881, section 9 

— y- SECTIONS 31, 57, 179, 

199 — Suit hy tamindar for ejectment of tenant and sublessee -- 
A>p'pcal^JurisdicUon.'\ A zamindar sued to eject one of his occu- 
pancy tenants and also certain sub-lessees to whom the occupancy 
tenant had sub-let part of his holding for building purposes. Meld 
that this was a suit falling within section 31 (2) of the Agra Tenancy 
Act, 1901, and an appeal from the decree therein lay to the Commis- 
sioner and not to the District Judge. 

Laohman Das ??. Habi Bakhsh *« 

, SECTION 32— 

of occupancy holding-^ Suit for declaration of right — Suit main^ 
iainahle,]^ A suit for a declaration of right to a share in an agricul- 
tural holding is maintainable and is not forbidden by the provisions 
of section 32, Agra Tenancy Act, 1901. Ashigi Husain v. Asyhari 
JBegam, I, L. E„ 30 AIL, 90, followed, Achhey Zal V, Janhi JPrasad, 
I. L. B,, 29 AIL, 66 overruled. 

Najib-ul-lah v, Gulsher Khan « « , 

— — , SECTION 159, See Civil 

Procedure Code, 1882, 310A. .. .. •• 

y- . SECTIONS 167, 177— 

JB execution of decree — Appeal — Remsion’^JurisdioUoni] A suit 
was dismissed by the Bevenue Court as not'cogni 2 ;able by it and the 
District Judge, upon appeal, having dealt with it under sections 196 
and 197 of the Tenancy Act, made a decree, execution of which was 
applied for in the court of the Assistant Colieotor of the first class 
who rejected the application ; held that no application in revision 
lay against the order of the Assistant Colieotor refusing execution, 

Damber Singh V. Srikrishen Das s «• m ** 

— — SECTION 199 — Suit for arrears 

of rent — Tenant not pleading proprietary title — Subsequent suit for 
declaration of iitle'^Ues judicata,’] In a suit for arrears of rent 
under Act Ho. II of 1901 the plaintifi did not set up his proprietary 
title to the land in suit. Held that a subsequent suit in the civil 
court for establishment of his proprietary right was barred by the 
principle of res judicata. — Behari v. SheohalaJCf I. L. B., 29 AIL, 601| 
followed, 

Lai Singh 1 ?. Khaliq Singh •« J? 

... . - — , SECTION 201(3 

*$ufnption*-^BuU for profits in Bevenue Court-^QuesUon of title 
. decided by Civil CourJ,} In a suit for profits the defendants pleaded 
that the plaintifi had no title to certain plots. The Assistant Colleo* 
tor partially decreed the claim. The defendant thereafter and when 
an appeal Was pending before the District Judge obtained a declar- 
ation of title to the plots from the Civil Courts, The lower Appellate 
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CoiKt held that withotit correction of the Hewai the Civil Court’s 
decree could not be given elect to in the Eevenue Court. 

SeU that when as between parties to a revenue suit, a Civil 
Conrt of competent jurisdiction has decided the title to the property 
adversely to the plaintiff who claims profits, the Eevenue Court is 
not competent to ignore that decision. Durga, Shankar v. (inr 
Charan, Weekly Notes, 1906, p. 1, referred to. 

Bhawani Singh e. Dilawar Khan .. •• 

ACTS— (LoCAt.) No. n OB' lobl (Aqba Tbnahov Act), sbicxios 201 (3)— 
Tretumption — Question of title decided Ig Civil Court — Sulsequent 
suit for profits hp recorded co-sharers^ When a Civil Court of com- 
petent jurisdiction has decided a claim to property, and this has 
been followed by a wrong entry in the revenue papers, held that m a 
subsequent suit for profits the claim must be in proportion to the 
share obtained under the Civil Court decree and no presumption 
arises under section 201 of the Agra Tenancy Act. 

Gobindi Saheb Bam . • • . • • » • 

' — — — mo* 

TiONs 39, 210^ 211, See Code of Civil Procedure, 1882, section 310A ** 

jj^CXS-—(LoOAii)— 1901— III (XJniojbd Peovinces Lahd Bbvenue Aco?), sec- 
tions 147, l96 AND 196, See Act No. XLV of 1860, section 173. 

— sec- 
tion 223 {h)j See Act No. XIX of 1873, sections 132, 241 


ii/: 



TION 233 (^?) — Suit for partition of Dera and site — Civil and lRet>e- 
nuB Court — Jurisdiction^ In a suit for partition of a Dera standing 
on agricultural land situate in a mahal in which the plaintifis had a 
share, held that though the suit was in name one for partition of a 
building, it was really a suit for partition also of the land on which 
the building stood, and that it was barred by section 233 (^), Land 
Bevenue Act. 


Narain Das Bhup Narain 


• . 330 


-(Local) No. Ill op 1901 (Land B.evbnue Act) section 233 (^), — Mode 

of partition---^ Suit in Civil Court — Maintainahilily of,~\ In an 
application for partition of revenue paying property the defenco was 
that there had been an imperfect partition in which Tchaia No. 28 
was left joint and leuras Nos. 1 and 3 were given to defendants and 
hura No. 2^ to plaintiff and certain defenchmts. The plaintiil was 
referred to a civil suit. He brought a suit for declaration of his right 
to hura No. 2, but did not claim any relief in respect of hhata No. 28. 

A decree was passed in his favour. Thereupon the Eevenue Court 
ordered that any deficiency in the defendants* share should bo made 
good from Tchaia No. 28. Plaintiff brought this suit for a declaration 
that the defendant could not get any land out of Tchaia No. 28, Meld 
that the suit was one relating to partition or union of mahals and 
. could not be regarded as a suit under section 111 or 112 of the Reve- 
nue Act. The dispute related to the mode of partition made by the 
Revenue Court and a Civil Court had no jurisdiction to entertain it 

Debi Saran Pande «?. Bamjas 541 

ADMINISTRATION, See Act No. Y of 1881, section 78 . * « « 56 

ADOPTION, See Evidence * • * • « • * ♦ » . 116 

ADVERSE POSSESSION, Bee Act No. XY of 1877, schedule 11, 

article 139 51l 

AGENT— Liability of sons and grandsons of— Act No, XY of 1877, 

. .e<#i'edulo Hi article ti ' ## ** ISsi 


, ;; A ^ ,y 
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AGEBEMEHT TO SELL. See Aot No. XT of 1877, sohedule H, article 97 


176, '464, 477 
.. -495 


ALIENATION BY HINDU WIDOW, See Hindu Law . . 454, 497 

ANTECEDENT DEBT, ;See Hindu law .. ..176 

APBE AL, See Aot (Local) No. H of 1901, sections 81. 87, 179, 199 . . 109 

See Act (Local) No. II of 1901> section 167 , , . * 445 

iSei? Criminal Procedure Code, section 195 , 4S 

■ Sec Civil Procedure Code, section 223 . . « • « • 1 

■ from deor ee on an invalid reference and award, See Civil Pro- 
cedure Code (Act Xiy of 1882), section 522 » . . . • * 450 

‘ to the King in Council, See Civil Procedure Code. 190S), 

section 2 .. .. 545 

APPBOPEIATION OP PAYMENT, See Act No. XV of 1877, section 20. * 495 

— ^ of 1908, section 20 * • 285 

ATTACHMENT of future salary, See Civil Procedure Code, section 266 , • 394 

whether subsisting, See Civil Procedure Code, section 278 . . 367 

before judgment, See Code of Civd Procedure, section 285 527 

AWABD. Invalid reference and — See Civil Procedure Code, 1882), section 

622 .• .. ' .V . .. , 450 

BANDHU, See Hindu Law . . . , . . . . . . ' 454 

BENAMI TBANSAGTION, Hindu Law .. •. -.477 

BUBDEN, OP PBOOP See Act No. IX of 1872, section 16 . . *. 386 

See Hindu law * . * » 176, 454, 477 

OAUSB OP ACTION, Act No. XY of 1877, section 20 .. .. *495 

See Act No. XY of 1877, schedule II, article 57 429 

^ See Act No. XY of 1877, schedule II, article 97 . . 68 

... See Act No. XV of 1877, schedule II, article 120, . 9 

Pre-emption , * . . ... 530 

CIVIL AND REVENUE COURTS, See Aot No. XIX of 1873, sections 132, 241 41 

— See Aot (Local) No. Ill of 1901, section 

233 {*) .. .. •• •• 8*0 

CIVIL PROCEDURE CODE (1882), section 13— judimta--- Suit for 
sale on a mortgage — Comjgroniise hy wMoli mortgagee aoceyted a simple 
tjwneg decree — Second suit for sale barred.} A suit for sale on 
mortgage was comproniised on the terms that the mortgagee should 
accept a simple money decree for the amount of the mortgage debt, 
and such a decree was accordingly passed. This decree not being 
satisfied, the mortgagee again sued for sale of the mortgaged property. 

Meld that the suit was barred, . SMbu JBera v. Chandra Mohan Jana^ 

I, L, R., 26 AIL, 223, followed. Bhola BatlhY, Muhaimiad Sadist 
L L. B., 33 Calc., 849, and Madho JPrasad v. Baij Math, Weekly 
Notes, 1905, p. 152, distinguished. 

Piari Lai Nand Bam .» 

L— section 43, /See Muhammadan, Law ' . ' 551 

-section 202 — Broeedure — Court not competent 

to alter judgment after delivery.} Where a District Judge wrote 
and delivered a judgment in a civil appeal, but suspended the issue 
of his decree pending the production by the plaintifi of a certificate 
of succession, it was held that it was not competent to the, Judge to 
cancel the judgment already delivered and to pronounce a second 
judgment inconsistent therewith. . . 

tosten Kuuwar t?. Ganga Prasad " ;■/; ♦>; r‘ ■ * ** '■ ’ 


W. 
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^S^JSxecuiion of 

ed foT execution to Munsif’^ 
Small Causes was transferred lor 
Code of Civil Procedure to the 
in execution to bring 
!, JT fild that an 

IJL UV Vi U-U.«3 — — -• •**« 

such decree passed by the Mnnsif was appeal- 


CIVIL PBOOEDUKB CODE, section I 
of Court of Small Oauies transfer 
Appeal A decree of a Court o; 
exeeutioa mdet section 223 of the_ 

Munsif’s Court because the decree-holder sought 
to sale immovable proP®>^V of , 

execution of £. — - * . 

able to the District Judge. 

Atwari i?. Maiku Lai #* •• 

SECTION 244 — ’Execution of decree*^Jufii- 

diction of Court executing a deereeSuii hy refrenentaiive 

aaaor judgment-deUor for declaration of inmUdtty of 

& that when a decree for sale of specific mortgaged P^perty is 
bein«^ executed, it is not open to persons made parties to the execu- 
tion “proceedings as legal representative of the deceased judgment- 
debtor to contend in those proceedings that the mortgagor was not 

competent to make the mortgage and that the decree was one which 
ought not to have been made, A separate suit therefore, on the part 
of such persons seeking a declaration that the mortgagor was not com- 
petent to make the mortgage in question will not be barred under the 
provisions of section 244 of the Code of Oivil Procedure. LMhar v* 
Chaturlh^i I* 21 All., 277, foUowed. 

Jagar Nath Singh Sheo Ghulam .. *. 
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lefe.fesSfoS’' 

n after confirmation of a sale i - * 
fails to obtain from the judgment-debtor 
niimhasfia, be may olaim’possessiou i ‘ 

S :”Sa” 'fr?a?r“ 7 ">• “•? S 

wuu. SOCLIOU ix^fc ot Iho Code IS not a bar to 

r-l v / T° limjnor 

Lmtled; I. jj. B., 7 Aji./ 681 , 

Lorn., 631, and G-’ulzari Zal 
referred to. 


Bahhajit V. m Qopaly X L, R., 
m Singh MacnagUen, I. L. B., 

in_h 2 s favour the auction purchaser 
•^*-btor possession of the property 
^ apphcation under 
— hut also by 

such suit and does hot 
-™ , Mmsoorie JBande, 

(tgmi^al -^, DosU Mulji, I L. B., M 
,, I- L. E., 26 All., 447 

S 0 3 4 L ri'M” WeaHy Notes, 1888, p. 87; 

AH. 72 ovIkuM^ Vf// 1. L. E. 80 

I. Ii. e'. 27:Calo 84 "ind * rw/ ‘‘f Ti ClimdJmrani, 

T T P orVr T’ .7;A ^atimjai Fathumem v. IZaiM-isj Jfefjoi) 

ftr /£ ^}' ,isi “ “■'. M “r»a “-jse, 

„f from an order under saotion 318 of tlio Code 

< 8 tof;S*V V. Erewcf, I, L E 18 AH Ifi \ \ 

*yaraM V. N.-w!I.,'^h’ M 86 “tfisc 

Ap., 5, EWf V. 1 0 W N 658 enrl I 

Mo,,-afv. Mala Mia. 0 0. L. J., 749, roteredid. ’ 

_ An application under section 318 of the Code is not an aonliee 

Kno 7 ?° J°'lu ■ a” “ "if execution. Tlie opinfJn of 

.7 r I- L. B , 26 All., 365, and 

MoU Lai ^ . MuTcuncl Smqh, I. L. E., 19 AH., 477, dissented from So 
held by Banbbji, J ., (Aikmah and Qeiotih, JJ., concurring). 

STANLE.V, 0 . J,, contra (Knox J., concurring). 

execution of a decree and confirmation of 
auction purchaser fails to get possession of the property 

no scSinn n'""’' “r^° ^"'7 Pwohaser in order to oLin 
popSLfabioii aic .still proceedings relating to the execution, discliareo or 
satisfaction of clmrec withm-thc muaiiing of sectioh"244 of the Code of 
i}«Z V. Mahttnd Singhs L L. B., 19 All 477 
Mulhav. I. L. E 18 llad.f 504, Sariatoot mila 

■ liajLjantrLoff.I. li. M. M Calo., 709, Muttayai Pathumayi v. 
|^7^ca afMc»,Ll. i.,26 1Eto.,740, Mar JDin myk v Laohmmi 
Jj. B.^ .j AE, s/ 3 , XnsiMiha Aytjar v. ITthmama ItnmtUn 

91 P.i’ im' n *’ i?’ Smdi Pershad, I. L. E., 

tr 9 Paraganar v. Miissain SaMb, I. E. E., 28 

Si-rod to ^arain v. Mar Muhammad,^ I. E. R., 80 All,, 72, 

And if tlie doorec-Iiolder has become the auction-purchaser he 
does not thereby lose his character of decree-holder so as to make anv 
gttfiations thSfeafter arl,4mg betwten himseE and the iudgment- 
debtor other than questions botweeh the parties to the suit in , 
which the decree was passed. Mahalir ^erehad Singh v, MaenagUen, 

I, U B., lb Oaic., 6b2, Veraraghava v. Venkata, L X* B., 5 Mad, 
Jli, and M^ttia v. Appmmi, L L. B., 13 Mad,, .501, referred 


Bhagwati t?, BanwariLal.,; ’ 

CIVIL PEOGEDUBE OOBE ( 1882 ) sxchons 244 , 583 * 
Sate Mndef^Jdecree eet aeiidS'^Second decree e 
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possBUionly 3U9mvi-iMwmilmrrBd:\ X, obtoed an^^ 
decree for sale on a mortgage and in execution thereof oau^d tic 
mortgaged property to be sold and purchased it himself. Ihe r.x 
. varie decree was subsequently set aside and another decrw v.i^ 

' obtained after contest, That decree was satisfied bemro the piopi.v 
could be sold a second time. As K continued m possession a suit was 

brought against him to recover possession. ITsW that the suit was 

not barred by the provisions of section 244 or section of iho 
Code of Civil Procedure, 1882. 

Girdhari Lai i?, Khushali Bam »« ** ** 

CIVIL PROCEDURE CODE ( 1882 ), sections 244, 588 — in eji^ecuium 
of a decree--JPcs$es$ion given to pnrcJtaser who ms the deeree^^hotder 
: , --SeUing aside sale for irregularity Satisfaction of md 

restoration of ^ro^erty to mortgagor — Memedy for recurery ofmesm 
profits and interest^ dyylication in esjecuiion ;proceedingsSejmrate 
suit’^UigM of purchaser to inkrest on purchase money,] Uncer 
> a mortgage decree obtained by the appellant against the lesponaents 
/, the mortgaged property was in February 191)1 put uj) for sale in 
' default of payment and purchased by the decree-hoMer who had 
obtained leave to bid. The purchase money was not paid but was 
set of by the appellant against the amount due under ttie decreev 
which gave no future interest. Possession was given to the appellant 
in December 1901. In September 1903 the sale w^as set aside for 
irregularity and in March 1904 the respondents paid to the appellant 
... the amount due under the decree and possession of the property was 
restored to them. 

Sfeld (affirming the decisions of the Courts in India) that the 
respondents were entitled by sections 583 and 244 of the Coda of Civil 
Procedure to recover mesne profits and interest thereon in the osecu- 
tion proceedings, and were not obliged to have recourse to a separata 
suit for the purpose, the delay and expense of w^hioh their Lordships 
would not at this stage of the proceedings have been disposed to 
permit. 

Meld also that the appellant was not entitled to interest on his 
purchase money which had not been actually paid, but was set off 
against what was due on the decree. The sale was set aside for his 
fault and it was out of the question that he should bo allowed to 
make a profit at the;expense of the respondents out of his own error, 
and so in effect recover interest not allowed him by the decree* 

Prag Harain «j. Kamakhia Singh •« ** , 

SECTION %(S6-^Maectd{on of deet&i*^AUaoh^ 

menf of future salary of private servantJl Where a decreo-holder 
applied on the 18th November 1907, for attaobment of the judgment- 
debtor salary for November and the succeeding months, the Judg- 
ment-debtor being a lawyer’s clerk, held that the unearned salaiw 
^ of a private servant in whole or in' part was not liable to attachment 
■■ .MolmesY, MUlage, t Q. B„ 557, and Ayyammut 

^ Y* pirasamit I. L. B.,'21 Mad., 393, . referred to and followed. 

d04, distinguished, 


'v, . ri’ 


i Devi Prasad Lewis 


[ ^ .'v, ^ XZm of 1871* section 12, ^ ^ ^ , Sgg 

t ' :: — etofioim 278, 38B-- ' ■ 

\^f,‘Mmgnuon of^^deer$pSMa0%meni^OhjmUm mU$wid”*^B'uU hy . 

over the prop^ ' / 

or mmtei hy m 
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tyasubsegnent decree. 

i^uSiowd! *"*‘'‘*’ ^®®“y 

AH Ahmad Khan 1 ?. Bansidhar 

CIVIL EROOEOTRB CODE, sections 285 and 490— ^«acA)»e»i 5efore 
%our^ff JSa:ec«i!i«j o/ ^ee^-ee— Sale 5^ Munsif under Small Cause 
iTiifj T - ^iiaeimeni by Subordinate Mge-Sale a 

!!ffo immovable property had been 

•ached before judgment by the Subordinate Judge, and a decree 
was passed thereafter. The same property was slid in execution 
Wn f decree l3y the Munsif to whom that decree had 

execution. Meld that a re-attachment by the 
foubordmate Judge was unnecessary and that the Munsif had no 
jurisdiction to sell the property while under attachment by a higher 
court and the sale was a nullity. Mar Frasad v. Jagan ZaLL L. 


BlOA^Aci r Local; No. Ill of 

Aci^J, sectiom 39, 210, ^ll^Aci (Local J No. II 
0 / 1901 (A^ra Tenancy Act), section l^B^Appml^JunsdicUon.^ 
Two decrees were obtained in the Eevenue Court, one was for costs 
resulting an proceedings under section 39 of the Land Eevenue Act, 
and the other was passed under section 159 of the Agra Tenancy Act! 
The d^rees wem consolidated and one sale was held on account of 
both of them. The judgment-debtor applied to the Assistant Collector. 

decreed under section 310A of the Code of 
Cml Procedure, 1882, The application was rejected by the Assistant 
Collector, and the auction-^purchaser obtained formal possession over 
the house sold. On appeal by the judgment-debtor the Collector set 
aside the order of the Assistant Collector and extended the time for 
payment. The money was paid in and the sale set aside. The Board 
of Eevenue rejected the application for revision made by the auction- 
purchaser, who thereupon brought a suit for confirmation of the sale 
in the Civil Court. 

JSTe/c?, that whether the sale was held under Act Ko. Ill of 1901 
in which case appeals from orders passed in execution would lie to 
the Collector, Commissioner and the Board of Eevenue under sections 
210 and 211, or the order passed on the application under section 
810A was one passed under Act No. II of 1901, the Civil Courts 
had no jurisdiction to entertain any (Question relating to it* Whether 
or not m appeal lay to the Collector from the orders of the Assistant 
CoHector the Board undoubtedly had the power of. revision. 

Chhakauri Khan «. Pir Bakhsh Khan 

— SECTION 310A---Act No. 17 of 1882 

(Transfer of Tr overly Act), section 39-^8ale held ’ 


{ -X'ransjer oj irojperty Act), section Qd-^Sale held in pursuance of 
a decree under section 89,] The appellant obtained an order absolute 
under section 89 of tho Transfer of Property Act, caused the property 
to be sold and purchased it himself. The judgment-dob tot made an 
application under section 310A of the Code of Civil Procedure for 
setting aside the sale, Mdld that in the absence of special rules 
framed by the High Court for carrying out orders under chapter 
lY of Act lY of 1882, the provisions of the Code of Civil Procedure 
applied and the application by the judgment-debtor could be enter- 
tained under section 310A, 

‘ • '!Pban Ohand t?. Ja^ggannath - 
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CIVIL PBOOEDUEB CODE . {18S2), rectios bn—Wheii ap^ujfiMe — 
Arehaso tnade I 3 a mmler of joint Umdu , 

miTohase was made on iehalf of favmly.] When 1 x' - 
purehased at a Court sala ia the .name of one of tho moinhorh ui a 
Hindu family wKicli is alleged to be a ^oint famil> and it i.^ al 
that the purohaso'was made on hehalf of the fimiily, held ha . 

• 317 of the Code of Civil Prooeduro, 18Si, has no appheation io hiah 

a case. The object of section 317 is to oheok howmi. pucoiiases. 

" Hari Singh ®. Sher Singh .. •• ” 

- SEOTIOH S7S, See Act XV of 

1877, (Indian Limitation Act), Schedule II, Article 67 

' SECTION 440 — Minor sniii'i 

tUongh next friend other than certificated guardinn—Ptrmimuii 
of Couft rjTcswnied — J^toceduTei^ A minor “who b.4*»d Bi ct'iiuicdi'* 
ed guardian living instituted a suit tliiougb. a next friend olbcr Ihun 
tho guardian. On the application of the next friend notice was sent 
to the ocrtilicatod guardian, but he showed no cause, and the suit) 
continued. that under the circumstances, althongb lonnnl 

order had been recorded permitting tho « next friend to act on the 
minor’s behalf, it must bo presumed that tho intonUon of the Court 
c had boon to grant such perniission, and the suit ought not to bo 
■ defeated solely .upon the ground that no formal permission had been 
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not ^^nsider wbetlicr or not41icre are -sufficient grounds for review 
out rejects ilio application pn the erroppous view that it has no juris- 
dictjun to eiilertain it, theorder is open to revision. Sam Lal 'v. 

lia?, X. L. B., !2G All, 572, distinguished. Willis v, Jatoad 
MusaiJi, I. L. R,,. 2';) All, 4:88, referred to. 

Akbar Khan v, Muhammad AH Khan 

CIAIE HKOCEDUKE CODE (1908), sections 2, lOd-^-Orcle}* XLY^ 
Ilple 1 - Frar I Ice^ Appeal to the King in Coimcil-^ Order of remand 
-;^Ordcr -Sinai and interlocutory . 2 An order of remand which 
uutcrra nc'S only a part of the case and leaves other matters still 
to bo determined is not a ‘final order,* within the meaning of 
secUun 109, Code of Civil Procedure. Saiyid Muzhar EoseU v. 
Fodha Fhbif I, L R., 17 All, 112, Standard Discount Co. v. Da 
Orange, h, S-0, P. D., 07 and Salaman v. Warner^ 1 Q. B D , 
734, referred to. 

Bai j Nath Dass Sohau Bibi 

CHARGE, See Act No. lY of 1882, sections 82 and 100 . , . , 

CLOG ON THE EQUITY OE REDEMPTION, See Mortgage 
COMPENSATION for use and occupation— Landlord and tenant 
COMPOUND INTEREST, See Act No. IX of 1872. section 16 * [ 

GO:\IPEOMISB, See Acb No. XVII of 1876, section 74 

— Sec Act XY of 1877, schedule II, article 67 , , 

CriminaDProcednro Code, section 345 

- - ' -TT 'See ,Mortgage , . . , . . , , 

Muhammadan Law ,, 

..a See Partition .* 

Suit for damages . , .. .. 

Conditional DECREE, /Sec Esecutlon of Decree ■ 

CONDUCT, See Act No. I of 1872, sections 8 and 24-— 27 • , 

CONFESSION, See Act No. I of 1872, sections 8 and 24-27 

CONSTRUCTION OP COMPROMISE, creating division of estate, See 
Hindu Law .. *** .. •* 

CONSTRUCTION OP DOCUMENT— Wil Fersom designafa^] By 
the terms of a will tho testator gave all his property to his wife for her 
life, and then declared that after her death Lalta Prasad, his adopted 
son, should bo owner of the property. The testator’s wife pre- 
doo«jasad him. Held that after the death of tho testator Lalta Prasad 
took as a persom desigmtat whether in fact his adoption was valid 
or not. Mdhomoni Delya v. Saroda Fershad Moohserjee) L. R., 3 
1. A ^ 268, followed. 

Lalta Prasad v. Salig Ram 

— -‘ - See Act No. X of 1866, section 84 

See Act No. XXYI of 1866 . . 

— See Hindu law . , . : 

— • ^ Sm Pre-emption ♦* 63i 

« — — — ••' t* *• 

CONTRACT, See Act No. IX of 1872, section 23 . . 


Sde Act No. XY of 1877, schedule II, 
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CONTBIBUTION, Ssa Mortgage 
CO-SHIEBB, See Pre-emption 
OOUBT PEE— See Act No. VH of 1870 


202, 205, 


CBIMINALPBOGEDEBB OODE. seciiohs 188 

cause—Aociised appearing—Siartmff proceedings}. TVhere a porhoa 
ordereato stow cause under section 188 , Criminal Proeoduro Code, 
Appears and shows cause, the Magistrate is bo^d to take ovidonco 
as in a summons case, ». e. the complainant ^s to start proceedings 
' by adducing evidence and then the party showing cause may 
produce his own evidence, if so advised. When this has bMn 
done, hut not before, the Magistrate can make the conditional ordoi 
absolute if he finds sufficient reason for doing so. Srinalh Soy v. 
Aimddi Salder, I. L. B., 24 Calc., 895, followed. 

King-Emperor tj, Hingu •• ♦* •• 

— -§E 0 TI 0 HS 145 and 24 &>%d 25 

Viet., Cape CJF., section l^Order <under section 145, Crimiml 
VtoceduTB Code‘s Ks'cision'^Voviets of Migh Coufi^ Wli^re pro- 
ceedings are in intention, in form and in fact proceedmgs under 
Chapter XII of the Code of Criminal Procedure hj a Magistrate duly 
empowered to Act under that chapter, the High Court has no power 
to send for those proceedings either under the Code cr under section 
15 of the Indian High Courts Act, 1861, Danlat Eoerr. Momeswari 
Koeri, I. L. B., 26 Calc, 625. lih re Vandurang Govind, I. L. B., 24 
Bom., 527, and Baldeo BaJesh Singh, v, Baj Bullam Singh, 2 A. L,, 
J., 274, referred to, MaharaJ Tewari v. BLar Charan Bai, I. L. B,, 
26 All, 144, foUowed. 

Jhingai Singh V. Bam Partal) «« #• ** 

— SBCTioisr 163, See Act No. I of 1872, sections 8 

and 24—27 •• •• «« 

— — -SECTION 17^'^Comjpromise — Assault in the 

course of which One of the persons assaulted received fatal injuries.'] 
Three persons assaulted three others, with the result that one of the 
persons assaulted died. Meld that it was not competent to the 
survivors to compound the case with their assailants in respect of 
the injuries caused to the person deceased. 

Emperor v. Sultan Singh •• #« 

SECTION 195 — Sanction to prosecute-^ 

Appeal.] Meld that when sanction to prosecute has been granted 
by a Court under the provisions of section 195 of the Code of 
Criminal Procedure, only one appeal from such order will lie 
under that section. Salig Bam v. Bamji Lai, I, E, B., 28 All., 554, 
Emperor ^,\Serh Mai, Weekly Notes, 1908, p. 120, and Muihuswami 
V. Mudali V. Veeni Cheetti, I, L. B., 30 Mad,, 382, referred to. 

Kanhai Lai V. Ohadami Lai »« ** 

•*“ 7 — SECTIONS 195 (7) (o ) — Sanction to prosecute-^ 

Granted hg Oollector-^Set aside hy Lisiriet Judge — Jurisdiction.} 
« Where a Collector gi-anted sanction for prosecution for perjury in a 
case in which no appeal lay, and the District Judge revoked the sanc- 
tion, held that under clause (c) of sub-section 7 of section 195 of the 
Code of Criminal Procedure, the District Judge, as being the principal 
court of originasl.jurisdietion, had jurisdiction to revoke the sanction. 
Wazir Muhammad tv Hub Lai ,, ,* 


C<|ije, section 622 


^SECTION 195, 439, See Civil Procedure 
, •# •• «• 
-SBCSIOH 408 (1)— ifo e&mplaini-^Order of 
g nm iridLJ, A soMier, torn Burma sent 
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teoSfffle 1° 

Kis wifp ViTha-n P g3iinst t3i6 aocusod for ontioin^ Sbw&Y 

teoC et '' "geared ttCT 

oused. TheoomptoanU^/fil^^^ acquitted the ao- 

tho previous aoouS 

inasmuch as the finding’ nf present complaint 

was no oomriaih^ffor! him oT amouuted to this that there 
9. AU.. 134, Lerred to ^ impress y. Salwani, I. L. E., 

Emperor «. Umar-ud-din 

CUSTOM exoludmg daughters, ,Sae Act No. I of 1869, sections 22 and 28!.’ 

*" <3xoIudmg femalee. See Muhammadan Law * . 

:ggQ : 'Pre-emption, ', '*#■■ ■" 

DAMAGE, Huisance ,» 

DAYABHAGA, See Hindu Law 

DEBTOR AND CREDITOR, See Act No. IX of 1872, section 16 * 

declaratory decree, See Act No. I of 1877, section 42 
DEGREE NISI, See Act No. IV of 1830, section 12 
DEFINITION, See Act No. XLV of 1860, section 173 

32 OOCTOANCY HOLDING, See Act (Local) No. II of 1901, 

DOCUMENTARY EVIDENCE. Mode of oonsidering—^'e^ Hindu Law 
DOWER, Muhammadan law 

^^^1^9 ^eSion°9°^^ settlement officers, See Regulation No. VII of 

EASEMENT, ^55 Act No. IV of 1882, section 54 ,, ** 

See Muhammadan Law ,, 

ENTRY of names in village paper, See Hindu Law 
EQUITY OF REDEMPTION, Clog on-— .iSe^ Mortgage ** 

ESTOPPEL, See Act No. IX of 1872, section 11., ,, ** 

-See Act No. XVII of 1876, section 74 ,, ][ 

/8e5 Landlord and tenant ,, 

tidoigtion — Xllitefate ^(iT^da^asMii widow lad>y-^ 
Mon^appearame of plainiiff in Court as witne$s---Ahsence of any 
account of esx^penditure on eeremony-— Mode of carrying on busi- 
ness ImhilUy to give date of adoption — Inconsistent and contra- 
dtciory evidence — 'Fraetice for each litigant to cause his opponent to 
he cited as a wit7iess.1 Where the question on, an, appeal was whether 
his claim to be the adopted son of an illiterate pardanashin widow 
lady had been established by the respondent, who lived in her house 
and was the manager of her business consisting mostly of zamin- 
dari and money dealings,’* and on whom the burden of proof rested, 

.HeM by the Judicial Committee (reversing, the decision of the 
High Court) that having regard to the contradiction between the 
principal witnesses examined on the respective sides on almost every 
important point : the improbabilities of the respondent’s story ; its 
inconsistency with the conduct and action of the principal parties ' 

concerned, as well as with the mode in which the business of the 

firm was conducted and carried on ; the suppression of documents ; 

the non-appearance of the respondent as a witness at the trial to ' 
explain, if he could, the many oircumstanoes which called for explai- 
naftion from him ; the absence of all reference to the date of the - 
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have laeea fioiorious in tlie.neiglilDourliooa where it took plan.i, Uie 
respondent had feilea to discharge the tedon ol proof wh idi lay 
upon him., and had not' established his claim. 

The practice common- in litigation in the United ProvIna\s in 
India ior each litigant to canse his opponent to be suminoBeil as a 
witness with the design that each party shall be fom?4 io 
the opponent so summoned as a witness, and thus give tlio coun.K 1 
for each litigant the opportunity of cross-e^aianining h:s own elicnl, 
disapproved of by their Lordships of the Judicial (.!ninniitleo an 
respiting in the embarrassment of litigation, and as being a practice 
which judicial tribunals ought to set thornselvcs to render ns abf.a'tiYe 
, as‘ it is objectionable. 

' ■ ■ ’ Kishori Lai t?. Ohunni Lai ^ ^ ** *. ** lid 

^ ; ;Stf0.^otNo.IoU869, sect'ons22and23 .» 4oT 

IJ—o! custom of succession to impartible estate, whether admis- 

’ • • sible in proving succession to partible estate, Act No, I of 1800, 

septions 22 and iiS .. .. ... r . 457 

; ^Admissibility of-See Eegulafeion No. VII of 1822 * , 2 IT 

EXCHANGE, Pre-emption .. .• .. •* 

EXECUTION 01^-J)BGB3'Ei^Co7tdbUoml decrce-^&'maller sum pop.ilhj 
if payment made %dthin a time fixed hy court — Decree of first court 
fixing time for deposit of money — Decree affirmed hy High Court and 
^ ly'^Vryoy Couwil — Money* mt f aid * hltldih time fixed hy first Court 
— No exte}is% 07 i allowed.] A plaintiig claimed the principal sum of 
money due on a bond with interest at *30 per cent, per annum and 
tho decree of the court of first instance directed that if the defend- 
ant deposited the monejr within three months from the dale of its 
decree, he wOiild be liaMe to pay interest at the rate of 12 per cent, 
per^wunum and would bo exempted from further liability. This 
decree wa.s ajifirmed by the High Court and finally hy iiie Pri\y 
Council, but the time for payment was not extended. Held that the 
defendant having made default in the payment of tha money willxin 
the > time allowed by the first court, he could not claim oxemptibn 
froni further liability a^d could not, be allowed to pay the principal 
with interest at the rate of 12 per cent, from the date of the l^rivy 
Council decree. 

Ghanshyain Lai e?. Ram Narain ,, ,, ;j 7 P 

— /S'eeAct No. XV of 1877, section 20 CAlO 

^ Sec Act No. IV of 1S62, sections 88 nnd 09 . . 114 

— - See Act (Local) No. II of 1001, .section lO? . , 415 

^See Civil Procedure Code, section 223 I 

_ — — ' y. , — — section 2'I4 .... ■’ 45' 

, ■■ ; ^ — — ___ — ^ — section 244.. . 551, 572 : 

— sections 244, 318, 319, 82 

I ^ -.Seolion 260 ; ' ' . , 304 

— — ^ — section 278 ,, 307 

■ ' ' ^ — : " section 2B5 527 

y GUARDIAN AD LITEM, Civil procedure OocIq, section’ 440 ;* 7 

y> ^ GUABDIAN AND’MINOE. Set Act Ng. Xt of 1877, seotioxa 8 IOC 
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"IINDU Law Alienation hy JSindu ioidow^^BeM jtiBtifying alienaiion 
Legal neeessity-~^Transfer io satisfy decree — Construction of — - 
Lreser cation of family estaie’-^-j^ature of estate tahen hy da'ugMers 
t fir ouglb father ivith imyerfect title']. The plaintifis were the sons 
of the solo suiwiving daughter of a Hindu widow in possession of her 
iiusband’s estate who had in 1857 executedj in favour of the plain- 
tiffs’ paternal grandfather, a bond for money advanced to the widow 
for family purposes including the cost of iitigaticii which was eventu- 
ally successful in prsierving the estate off her husband. The defen* 
dants were purchasers from the same creditor to whom, in 1869, the 
mother of the pl.iliitiifs, in satisfaction of a decree obtained against 
her on the bond as roprosenting her father’s estate, transferred the pro- 
perty hi suit. In her petition to the court for permission to settle 
the Claim in that way, she stated that the property to be assigned 
was '• owned and possessed ” by her, and that the judgment creditor 
was to enter into possession as a proprietor like the petitioner,’* 

Held by the Judicial Committee that on the construction of tie 
transfer it was intended to convey an absolute estate. 

Held also that the debt was one for which she was justified in 
alienating the family property. The preservation of the estate of her 
husband and the costs of litigation for that purpose were objects 
which justified a widow in incurring debt and alienating a suffi- 
cient amount of the property to discharge it ; [Mayne’s Hindu Iaw% 

7th edition, para. 327] and the general principle of Hindu law that he 
who takes the estate becomes liable for the debts of the estate was 
especially applicable in a case like the present, where, but for the 
debt, the estate would have been lost to the plaintiffs. 

Disputes which arose as to the succession to the property in 
suit, which originally belonged to the maternal great grand- 
father of the plain tifis,' were settled hy a compromise made on 21st 
J Illy 1800, between the claim.ants, namely, his daughter’s son, and 
th<3 iivo daughters of a son, who predeceased him, whereby certain 
shares of the estate wnre allotted to each of them ; and on the death 
of her sister in 18 JG, the surviving daughter (the mother of the plain- 
tills) succeeded to her share by survivorship. 

Hdd on the construction o! the compromise that the grand- 
daughters acquired under it only a life-interest in the property, their 
right to which must be taken to have been derived through their 
father notwithstanding that his own father survived him, his title, 
in whatsoever way it was defective, being ^ro tanto cured by the 
agreement of compromise. 

Karimuddin ^j/Oovincl Krishna Narain . «• •» 497 

Construction of will — JBeqiiest to a female on tier death 

io her adopted son — Inter jiretation of the word, Bequest not 

conditional on adoption.] A testator bequeathed all his property 
to B and on her death to her adopted son K, K being the daughter’s 
son of 5 could not be'adop ted under the Hindu Law, 'The testator 
further directed under the will that his daughter and his predeceased ; 
son’s daughters were to be excluded. Held that it was the inten- ' 
tion of the testator to make K the object of his bounty irrespective of ,, 
Fmvlndra Deb y B>ajes'wm%l, L. B„ 12 1. A,, 72, referred- .-y 

HINDU LilW' — Dayabliaga — Barties gor)efnedhy thelC‘&yohh.^Bt migrat*' ■ ’ , 
ing to the United Bromnees — What laio a^jylicahle — Joint family , , 
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to have carried with it the customs and the law of that school The 
presumptiori, however, is rehut table, and the ouus lies on the person 
Sieging it. The presumption oHhot MUcMiara that a-cquiBitiens 
made in the names of individual members while the family remains 
ioint are joint property, is not applicable to a joint family under the 
Day alia ga^Q^ool. ' It is incumbent on a person governed by that 
school to prove the existence of an original nucleus with i lie aid of 
which the property sought to ho partitioned has been increased and 
amplified* SaTada Ttosad Day v. JHaJiauauda Doy^ 1. L. B., dl 
OalcI, 448, followed, 

Govind Chandra Das^j.Badha Kristo Das *• 

HINDU LAW— WidoW’^Maintenance-^^lUmarnayc ofnndmo’^-Ael 
XF 0/1856,] During the lifetime of her husband iho wife ol 
a Hindu obtained a decree for mamtenanco aga-inBt him, and Iho 
payment of this maintonancG was by the decree made a charge on 
■ ’ ' certain property which had been of the husband, but was ilicn in llio 
•. hands of certain donees from him. The husband clod, and the 
widow, being permitted to do so by the rixles of her caste ( MalwaiJ, 
^ married again. 

' ■ ' JECeld that the fact of the widow having married again did not 

' •- disentitle her from recovering ma'ntcnanco fi’om Hio properly of her 
first husband. MaUinyini G^iptav. Dam liution Roy, 1. L. K., 39 
Calc,, ilSy, Daml Jahan Deyum v, Ilamsnruii Singh, I. L, li, 
Calc., 589, Vitim v. Govinda, I. L. K-, 22 Bom., 321, JPanchajtya y. 
Sanganhasaioa, I. L. B,, 24 Bom., 89, Muruyayi v. Viramahnii, I. h, 
11, 1 Mad., 220, D'ar Saran Das v. Nandi^ Weekly Notes , l&bO, 70, 
Dharam Das y. id and Lai, I. L. E., 20 All, 470, and Dan jit v. Dadha 
Dan% I. L. E., 11 All, 330, referred to. 

Gajadhar Kaimsilla *• .* 

Miiahslbara — Daughter s daughtoVs son — lil fnna gaura 

Safinda — Daudhu — Alieualion hy IlindU' wldo^o— Legal nears- 
sity — Burden of jy roof A d.uigliicr s daugliier's son is a UinxUu, 
and in the alisenco ol; any other heir he is entitled io succoccl to ilie 
estate of the last owner. 

A mere recital in a moil gage-deed executed by a Ifindu widow 
with a qualified interest as to the existence) of necessities is not 
enough. It is for the creditor to show either that tlioro was legal 
necessity or at least that ho was led on roasoiiable gn^irads to ?iere\-o 
that-there was necessity for the alienation. 

Ajudhia Bam Sumer Singh ** ** 

MUaksham — Joint Mindu Family — Mortgage of joint 

family syro'yerty ly failim — Lialility of sous in snil to en^reo 
mortgage — Antecedmi dM-^Family necessity •--‘Burden <if mroofA 
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A irior^^xj^'G oi ,p*nt family property Tv*as executed l)y tlie father 
of n joitii Ilin.'iii fiimlly v/lio had sons living at the time. The mort- 
gage '.vas lor \',ijki:Vo!o consideration but is was not shown that it %Yas 
cvtecu.cl io meet- any anlGesdent debtor for any family necessity, 
on Iho ether htnid it vms not alleged that Iho debt secured by the 
mortgage was tainted w'Uh iminorallty. 

Jldil by StakoeYj G. j and Ki^rox and Aikmak, JJ., that the 
moTigago in quest ion could not bo enforced against the sons’ interests 
in Iho Joint handy properly. 

ivn* J., (High Anns, J. concurring) 

As regards a Hindu son’s liability to pay his father’s debts not 
tahited wbh iinrnoralily there is no distinction in principle between 
a debt srcui'ccl by a inorl gage and an unsecured debt. Unless the 
debt' is of siLch a nature that it is not the pious duty of the son 
to pay iy a. luorlgago oi joint ancoslral property made by the father, 
is b.udiiig on and onforecablc against the son and his interest m the 
properly wheU’iur Iho loan secured hy the mortgage was incurred at 
the Lime o[ iho mortgugG or had hcoii taken at some date anterior to 
thaloi Iho niorlgjige, lu a suit brought against the son to enforce 
llic mcrl-gage Aig oaus Is not on the pilainliti to j)rove that the debt 
was iimarrei ha' iho beneiit of ihe family, but it is for the, son to 
prove that, having regard to the nature of the debt, it was not his 
pious duty to discharge it. 

The following eases -were referred to:— DeM Datv, Jad% Bai^ 
I. L. B,, tl'l All., ioO, Jamna v. Nain Sukh^ I. L. B„ 9 Alb, 493, Badri < 
Tnisad v. Madun Lai, I. L. B., 16 All,, 75, Lai Singh v, Leo 
Naraiu Bitiqh, I. L, B., 8 All., 279, Maiibalal v. Qogal Misrai 
Weekly Notb^, 1901, p 57, Lamman Kamaf v. Laulat Mundar, I, 
L. B„ 10 Gale., 525, Ham Lagal v. Ajudlda Tramd, I, L. E., 28 
Alh, 328, Surja Brasad v. G-olah Chand, 1. L. B., 27 Calc., 762, 
Fenhatarmnanaga Banlulu v. Venkataramam Loss Fmiulu, I. U B,, 
29 Mad., 200, Bnraj Bansi Koer v. Sheo Barshad Binghfl, L, B., 5 
Calc., 148 ; L. B., 6 I A., 88, Bah% Singh v. Bihari Laly 
I. L. B 30 All., 166, Karan Smgh v. Bhug Singh, I. L. B., 27 
All., 18, Girdhuree Lai, Y Kantoo Lal,Jj* B,, 1 I« A,, 821, Lfanomi 
Bahuasin v, Modhun Mohtin, L. B., 13 I. A., 1 ; I, U. B., 13 Oalc., 
21| Kaywomawgersaui Tanday v. Mussumat Balooee Munraj Koon* 
weree, 6 Moo. I. A„ 393, JCameswar Bershad v. Eun Bahadur Singh, 
I. L. B,, 0 Calc., 843, Maharaj Singh v. Balmant Singh, I. L. B., 
28 Ah., 508, JamBethji N. Tata v. KasUnath Jimn Manglia, I. L, 
Bm 26 Bom., 826, Ohidamhara Mudaliar v. Koothajperumal, I. L. B., 
27 Mad., 826, Sami Agyangar v. Bonnamal, I. L. B„ 21 Mad., 28, 
Luehmun Lass v. 0-iridhnr Olwwdhrg, I. L. B-, 6 Calc., 866, Khalil- 
uhllahmanY,GoUnd Bershad,!. L. B., 20 Calc., 328, Maheswar 
Luit Tewari v, Kishun Singh, I, L. B„ 34 Oalc., 184, Kishun 
Bershad Chomdkrg v. Tigan Bershad Singh, I. L. B., 84 Calc., 735, 
BalgoMnd Las v. Karain Lai, I. U. B., 15 AH., 339, Lahshman 
Lada Naih v. Eamnhandra Lada Lfaih, U. B. 7 B A„ 181, 
Madho Barshad v. Mehrhan Singh, U. B. 17 I. A., 104, Beni 
MadhoY Basdeo Bafak,l,li.n.,VA All, 99, MahaW Bershad 'YF 
“ sis w '' lB‘^U;^B,,H7-:Calch; ■ 584p' 
s % L, B„ 8 All, 281, Kiskm. “ 

I.LvB., 21 All, 238, Chail , , 

J., 188, Kallu Y. Fateh, 1 A. U. ^., ' 816, Chintmanra< 

, V* It U. B.j 14 Bdm., 320, BhawnFB^hs.^ 
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HINDU likl^----’MUa’kslaf adjoint Mindu family -^Decree foi* fannu-f 
deU—FosUion of minor member of the family not froperly 
rented in the snUi\ , A liindu faiixily firm \YaB sued for a debJ; ^con- 
tracted in tlie course of business by tlie firm,. In exccuMo]i oi hie 
decree in such suit a kouse belonging to the judgment-clcbtoTs wan 
sold and the sale was confirmed, but the purchaser d-d not get aehial 
possession. • One of the judgment-debtors, who was a minor, appHed 
to have the decree set aside and it was set aside as against luin but 
not so the sale. Seld on suit by the son of the auction purchaser ior 
possession of the house purchased by his father that the only plt'a 
tenable by the minor defendant was that the debt in respect oi^wh'oli 
the decree had been obtained was tainted with immorality or ^wss 
otherwise not binding upon him, DeU Singh v. Jia Ram h L. li, dd 
AIL, 214, 223, referred to. 

Mata Din 'w, Gaya Din . # • • *• 

.a Mitahshara-^ Mortgage of ancestral property hy one mem- 

heT'-No decree cati be passed against his sharei\ A member of a joint 
Hindu family governed by the cannot validly mortgage 

his undivided share in ancestral property held in co-parcenary on his 
own private account without the consent of Ms co« sharers. 

Hence where a father in such a family purports to mortgage the 
ancestral property neither for a lawful necessity nor for an antece- 
dent debt, held that a decree for sale cannot be passed even in respect 
of the share of the father alSne, Chandra Deo v. M.ita Fra$a(P I, L. 
B , 31 AH., 170, and JBalgolind v. Naraiti, I. L. E., 15 AIL, 339, F. 0. 
followed. 

Kali Shankar r, Nawab Singh • . «, • , * * 


. Fartition — Froperty gifted away to one son to ihc detri- 

• menf of another — Share in the property gifted,} When a Hindu 
father governed by the Mitakshara makes a glU/of his movable pro- 
perty to one son to the detriment of the other, not on account of 
affection for that son, but to punish and disinherit llic o' her son, 
held that the aLenation is bad and that in a suit for partition the son 
can claim a share in the property gifte d to the other son. 


509 


507 


Hand Bam v. Mangal Son , . 

Fartition — Reguisife for partition — 'Agreement amongst mem- 
bers of joint family to hold the property in defined shares — A^irto 
n*eni embodied in petition to CoUecior — 'Entry of names in village 
papers in accordance with petition — Mode of considering docu- 
mentary e'vide7hce,} After the death of one of the members of a joint 
family in IS'Jl the other members mutually agreed that the joint pro- 
perty should be thenceforth held and enjoyed by tho various moniliers 
of the family in certain defined shares which thoy .s£>aoi.fied in a peti- 
tion to tho Collector dated 13th Juno 1831 to have their names outcred 
to that effect in the official papers of the village. Olhis was clone, tho 
petition was filed in the Oollectora'-c, and enfries wore made iu the 
village papers in accordance with it*up to 1899, 

by the Judicial Committee (reversing the dec'.sion of the 
High Court) that on the evidence in and c ire urns {ancas of the case a 
partition of ihe property had been effected in 1831, and that the trans- 
r actions and conduct of the mombors of the family with raspocl to the 
, management of the property had been on the basis that it was held 
, in separate shares from that time, ' 

, , The principles laid down -in V. Rama Suhba Alyun, 

' if-'* S' BalkisMn Mam Marain Sakn, 1* L, IL 

\ ^ 788 ; li. B., 80 1. ^ 
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_ 'Ibe High Court had proceeded on an erroneous method in consi** 
d;cr Jig VvliGthcr each document was tjy itself sufficient to rebut the 
farho presumption that as the family was joint before 1861 it 
ejiiiinuod to he joint and omitting to lake into account iho omnu- 
ledivt' effect of all the clocumonts, which taken together sliow’od that 
ail ihe transactions of the 38 years from 1861 to 1899 corrld only be 
n.nrjiicllcl and made cousisient on one hypothesis, namely, that the 
jielitiori of 1811 was a genuine document, and the agreement it 
' embodied a real agreeiiieiit. 

Parljati v. Haiinihal Singh , . , . . « 4:12 

HdNDlT E\W, .S'vc Act No. XYII of 1873, section 74 .. 73 


- — ^ — * yy 1882, section 6 . * . . SS 

— See Act No. VII of 1889, section 1, cl. (4) . , , . 236 

■ -b'ee Evidence .. .. 116 

HINDU WIDOW, See Hindu law . . . . . . . , 161 

Sre\Ym .. .. ... ,,308 

iiOEDING, See Act (Local) No. II of 1901, sections 4 (5), 32 (2) 49 

lAHOllUTANCUl, See Muhanmiadiva Law .. ,,557 

INrEilBST not paid as siich-™-8V£? Act No. IX of 1908, section 20 ' 2S5 

INTEELOeUXOBY ORDEB, See Code of Civil Procodure (1908), section 

JOINT HINDU MMILY, Bee Act Ho. XV of 1877, section S'"' ... 156 

- — y. Agreement among members of— to hold property in defined 

— Property gifted by father to one son to _ the detriment of 

: — . — : Purchase made on behalf of — See Civil Procedure 


i Code,,''': 1882^ isdotiph;: 31:7';i 

■:Hiadu'"Ia# ■ ; . 


JUDGMENT, See Civil Procodure Code, section 202 
JURISDICTION, See Act No. XIX of 1S7B, sections 132, 241.. 

.See Act No. XVIII of 1879, s eotion 36 

-See Act (Local) No. I of 1900, section 183 


Act (Local) No. II of 1901, sections 31, 67, 179, 199 

See Act (Local) No. II of 1901, section 167 . . 

-See Act (Local) No. Ill of 1901, section 233 k : 

See Civil Procedure Code (1882), section 244 «. 


~of Civil Court— Act (Local) No. H of 1901, section 4'., 
--of Financial Commissioner — See Act No. XXVI of 1863 ■, . 


282 
176,477, 599 
.. 163 

• • 41 

.. 59 

.* 571 

109 
■445:::" 

45 
627' 
279 
38 
313 
342 
394 
276 


K ABULIAT without a lease, See Lan diord an d Tenant « * 
KIDNAPPING, See Act No. XLY of 1860 (Indian Penal, Code), sections 361 

LeVNDLOUD AND TENANT — Ihssession without a lease -■‘Kahdiat 
Snii for rent - Liahiliiif for aompensaiiorb fur use and oecupaiion--* 
JSemal of liahiUty — JSstoxifeLI When certain persons entered jnto, 
possession of property executing a registered dCahuHctt and paid rent 


448 



01KEBAL XHBES* 


soina time, but iu a sulfs fot rent pleaded tbafi i.n fbo of 

there was no contract ot teuraxicy and rent onu1 1 not be reeovero I ^ i y 
suit, held, that the suit might bo t-reatod as one for riCcni.invLiot;, 

and in view of the fact that the dcfendaiiis cutcreJ into aim ecan, n- 
nod in i>osscssion, they could not bo heard to say that ili^'y wcac }njt 
liable for use and oceUTiation. 

Sheo Karan Singh i\ Mahareja Parhhii Kara ii Bingli * . 

LANDLORD AND TSXA1J3T— Act Ko. XT of 1877, sclicilulc 11, arilolo 


LEASE by mortgagee in favour o! mortgagor, See Ao t - o* lY of 
sections 67, 111, 116 — 

LEASE for a term of years, See Act No, XY of 3877, schedule If, i 


LEGAL NEGESSITY, Sec Hindu Law . . . . 7 

LIABILITY. Personal— of purchaser from mort-gagor, See Act No, IV of 
IBS 2, section- 90 .. •• •• 

LICENSE to cut grass, See Act (Local) No, II of 1901, section *1 * • 

LIMITATION, See 'Act No. XY of 1877, ‘seotibh • * 

. See Act No. XY of 1877, section 20 . . ' 49 

— Sec Act No. XV of 1877, schedule 

II, article 59 • , . * , . * » • » 

See Act No. XY of 1877, schedule II, article 129 

'"Ai— See Act No, XY of 1877, schedule IT, article IS 0 ** 

’'4 ■ Bee Mortgage by conditional sale • . 

; MAINTENANCE, See Hindu widow . . 

MALftJlOUS PR:0SEGUTI0N, See Toils 
' MANDATORY INJUNCTION, See Nuisance 

marriage between Ghriatlan and Muhammadan, Sec Act No. X of 1865, 

' section 84 . . ■ . • ’ . . . . , . 

MARBXAGE brought about by fraud, See Muhammadan Law ,« 

ME S'TYe PROEITS. Remedy for rccoTmy oi--See Code of Civil Proce- 
dure, section 244 , , . . , , , , . . 

- MINOR, See' Act No. IX of 1872, section 11 
MINORS. Representation of— in suits, See Code of Civil Procedure, 
section 244 , .. ,, *, ** ,» 

■ MITAXSHARA, >8^^ Hindu Law .. .. 454,501 

HOByGAGE — ComipTomi^ein cowse of mutation i^foeeedingB purpcfUnff 
A. , A te\(iry the terms of registered deed'l Jffeld that a compromiso 
tefed into between the parties to mutation prooooflings before a 
A-;’’ Gourt-'of Revenue which purported to modify IIkj conditions of a 
7; \/ ; pte-cli^tlng mortgage, upon fcho basis of which mutation was sought, 
'-’V, could hot be allowed to take oUect in opposition to the distinct 
of the registered instrument of tnortogo. Mur JU ?. 

W^kly 'Notes, '1884, p. 40, distinguished. JUglmUns Mmd Singh v# 
Singh. 1 L. R., 28 Ah., 78, and JPrmml Amii v* Mkkshmi 
508, referred to by Banerji and Btohards* 

"‘7 Badar-ud^ih Ahmad. b, Ohafju , t#' 7- , **, • ‘ 

Joint ofnmrig&ge Mi hg mh e/ 

of -the m^tg^ed pr^g»ttg,--**Suit for oontriMion hg 
M i phom pro^e0g me contribution 

V f k A ©ondillCEU ptecodent to the 

debt, ihould. 



^''/''X'i^-i'!t''i,y-t 


GiaijjEEAL mmx, 


havG been satiaficd by sale of mortgagee 
necessary that it rIioiiIcI Lave been s^aUsf 
perly of the plaint ift llm SusaU v. M&'. 
110, liirl Ihii Marfan y. Brijblml^an Bar 
mi erred to, 

LIiiIiaminAcl Yali'ya r, Ba2Liicl-diii 

MOBTCIAGE — Ilvdempi'hJth — Chg cm iho oguiif/ 
v!tl 8ii':rdr{!i}~~Bitm(lntUm la tli-e ffPcal. ihal 


(kMuption iLe nu.)iigageo set lip live otihcr later bonds and claimed 
tliiU beloro I'erlcLipliou of the original mortgage could bo eHected 
ibo‘i(3 bonds should also be rodecnicd, held that as tho bonds created 
ebiu’vv.WiU llto pmpci'.y and thore vras a special stipulation that they 
fciioni'.l be pc. I uh before tho mortgage ^Yas redeemed, the claim was 
a good 0750. 

^ Held also that sueli a stipulation was not a clog or fetter on the 
equity of redoinprion. Allih Khan v. Iloshan Khan^ I. L, It., 4: All., 
Bo> Ifulimnirn'id Ahdnl Hamid v*. daCrij Mal^ Weekly !Notes, 1906, 
p. *2 o1T Hhiknm Siurjih v. BhanJear ha^al, 6 A, L. J, 255, Sheo 
'T V. Hirma Mahion, Weekly Notes, 1001, p. 123, Mugad Singh 
V. Sai Karugati Singhs Weekly Notes, 1904. p. 208, Khuda Bahhsh 
V, Alimtumua, Weekly Holes, 1904, p. 273, TaJJoo BiU v, Bhagtoan 
TraBad, I. L. a. 16 All.. 295, Bhmrtu v, Balig, Weekly Notes, 1906, 
p. 27d, Durasami v. Vmkaki She shag gar, I, L. B,, 25 Mad,, 115, and 
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that remains of that amount after the oncumijranees are satisilcd or 
disposed of, is without foundation. After the purchase is cornplettrd 
the vendor has no claim to participate in any bcnetlt whie.h the pur- 
chaser may derive from his purchase. 

TmeMel v. Tweddeli 2 Br. 0. :0. 151, JSutler v, Buiier, 5 Veney 
^ . 63d, and Warin^ y. WardA Vesey 332, 336, referred to. 

Izzat-un-nisa Begam v. Partah Singh 

MOETGrAGE— /or redemption within semn 

for redemption--^ Limitation '-Starting point}, Tlxo plaintiffs^ 
ancestor executed a sale-deed of certain property ia favour of 
the defendant’s ancestor who simultaneously executed an ugna;- 
ment to reconvey. The latter deed provided that if within a 
period of seven years {andar miad sat sal) the vendors paid to the 
vendee Bs. 300, which was the consideration for the sale, tlio vemh e 
would reconvey the property. Held that the transaction atnoinucd 
' . to a mortgage hy conditional salo, that the mortgagor had no right 
to redeem the mortgage before the expiry of seven years from the dale 
' ‘ of the mortgage, and that time did not begin to run until, after seven 
years from the execution of the mortgage. , ' ^ , 

" Kalha Prasad Bhuiyaii Din ** 

■ '—TT'Seeko^ iNo. IV" of 1882, sections 82 and 100 . , 

v’i-i--: '§ee "'Act ilb. lY of 1882, section 85 * . • * 

' — — r^See Civil Procedure Code, section 18 » , 

r-'d apcestxad property by one member, iSi^e-Hindtl’iiiw *. 

joint family property by father, See Hindu law 
, — -A^bf sir^ See Act (Local) No. IE of 1902, section 7 

! ‘ — 1 integrity of — ^broken up, See Act No. IV of 1882, section 


— Inheritance — Lutriluiion of Mnhammndan'' s 
‘j-.l'jF . estate — Custom excluding females — concurrent findings of fad as to 
^ of custom -^LTdetioe of Lrirg Council — Limit aiion Ad 

</1877) schedule II, articles 123, IMi^Share of sister where 
Ivr! f" daughters are excluded ^Compromise of former suit — Ejfeat of mm^ 
iiy “ ’ promise as estoppel — M- mneiaiion ff claim — Omission to mike claim 
, in a former suit — Oioil Brocedure Code (XIV c/ 1882), secUm 
' ■- ^6.] Ima suit brought in 1899 for a share of her sister’s immov- 
' . able property, the distribution of which the plaintiff contended was 
:v, j. , governed by the Muhammadan Law, the defendant sot up a family 
. , ’ custom, excluding female heirs, as governing the rights of the parties. 

Both the Courts in India-held on the evidence that the custom alleged 
. , , by the defendants to exist was not established. 

, Held by the Judicial Committee that the existence of the custom 

■' ‘ v,. was a question of fact, and that their usual practice of accepting 
; = ' ' ’ concurrent findings of fact should be followed. 

A Muhammadan died in 1866 possessed of immovable property 
' ' ' I which’' passed first to his mother, and, on her death shortly afterwards, 
to his two widows, each taking an 8 anna share., On the death of the 
, . senior ^ widow, on 24th January 1888, the junior widow had possession 
; of the whole estate mntil her death on 19 fch Becembor 1894, when 
3'“' mutatfonpf nam^ wasn>adeln,favour of the defendants who were 
yS;:,|' nephews of the $$m<t widbw, and who as the result ol htigatioa were 
a’; eventually left possessed of' oh^y the 6 anna share which 'had belonged 
to her. In a suit instituted’ oh llth Bebruary 1908 by her sister to 
Ai f recover from the estate df. a' brother who dM on 7th February M91* a 
of prop^tywMOh had devolved upon on the death ol hia 
tih other property whieh he had Jid«irited 

vVe^V^ , '(:?s .1,-* J'?! il * i ... 1 



0®nebai:4 index 


rrXd plaiiitifi claimed the 

mhentmg, and that the defendants^ 
brother whose estate she was claiming. 

Meld^j-U respect of the- former ■ 1 

arose at the earliest from the death of ■ 

J.og been brought within 
hmitat-ion. 


latter as sole heir on the 
were e^colnded by custom from 
fathers had predeceased the 

property that the cause of action 
; V^il™o^:widGW, ahd;:the;su^ 

12 years from that date was not barred by 

tho should oparale for 

who ahouia thcreforfbinrLraa^s^reSteU^f 

Judicial Commit. 

her bryha^ tv^ brought, a suit for maiateaanco against 

in that possessiou of their father's propert;. and 

ihr ‘ n ® ® compromise with them on JOth Septouber 

poi ana^ allowance rfV 60 

1908'aatfer wii t was taken in -the suit brought in 

rS tn W^wf ® relinquish^ arfy 

In®the nM aS ® P'yf "‘y* estopped by the compromise made 

a£ tomtom 

circumstances no renunciation could be implied 
compromise of her su^t, nor from her omission to 
wake the pr^nt claim previously and there was no estoppel. The 

ostoDMrto°MiaW'Jf^)^^““^® who alleged such relinquishment and 
fo do M evidence fhby had faiM 

Muhammad Kamil c. Imtiaz Fatima 

. . . '~~^6-ein^iion^8%ajl}chalii~‘JSi{ise‘m$ntA In a suit 
for pre-emption it was found that the house of the pre-emptor dis- 
otorgod water on the property sold, and this latter and the house of 
^^TOUdee discharged water on a lane intervening between the houses 
aha titt propi^ty Sold, SelA that both the pre-emptor and the vendee 
were sharers in the immunities and appendages UaMi) and 

therefore one had no preferential right over the other, 

^ Meldsilso^ that t]^ Muhammadan Law does not preseribe any 
perioa which wotiid give a person the right to enjoy an immunity such 
as that o| discharging water or a right of way. 
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property aad provided tiat a sum amounting to dwid^ 
portion of tie income of tie dedicated p 5 - y 
annuailv towards the following purposes, ®W., the oaen 

hirth ofV Murtaza, the expenses 

of Muharram, the anniversaries of f i ““ 

waqif’s family and the " pLi-rty ha< 

the waqif had built; and deolared that the property 

Sted toQod and charitable and religious purposes. 

Seli that the dedication was not illusory i ^ 

' tion of creating a substantial waqf for pious and obanta 
and the objeots^for which the waqf was craated wore vah 

Biba Jan®. Kalb Hnsain 

MUHAMMADAN LAW. Sea Act No. IV of 1882, see tion 63 
MUTATION ON NAMES, See mortgage 
NUISAljifOE— tkorougjifare-^-^ 

'/,v. ^ ^ 

inHneiion’^Buit for — 

' ’ ■ not be maintained m respect of a pul 


NUISAbJOE— PttSiic tkorouglifare-^Frimte actim %fnndTiufl 

■> 4’‘vfrssx*£“ 

.■'■/a who sufiOTS particular damage beyond wtat « by him m 

■ "’' oommon -with aU other persons affected by the nuisance. 

„ , J^awan Singh ®. Narottam Singh .. •• 

rOOOUPANOY HOLDINQ, See Act No. XH of 1881, section 9 ^ • * 

fBAETIBSfiSfeeAotNo. IV of 1882, section 86 .. ^ •• 

'■'"‘.ETITION— UowyjrojmM — of eo-omere 

» .affreemeni ioUrmm Jorni-I rtf thereof 

oonrseot proceedings for partition it was agreed that the hha>m ot 
the applicant for partition alone should be partitioned, that of the 
non-applicants remaining joint. Beld ^at «g?^ 

" mise might prevent the non-applicants from obtaining partition m 
iti- n the courle of the proceedings during which it was entered into, it 
could not prevent either of them from subsequently making afresh 
I? r application for partition inter se, 

' Ohandar Shekhar t?* Kundan Lai * * • * * * 

— See Act No. XIX of 3873, sections 132, U1 * * 

— — — See Act No. XVII of 1876, section 74 

— — See Hindu Law 

___Mode of— Act (Local) No. Ill of 1901, section 2B3 {k} 

^.--requisite for ^ — See Hindu Law • * 

! POLITICAL PENSION— Act No. XXtH of 1871, section 11 • ♦ 

' POSSESSION, without lemQ-^See Landlord and Tenant . , 

, PBAOTiO^Ei, See Apt Ho. XVHI of 1879, section 36 

; ? of Privy Gounoil, Bee Muhammadan Law -* 

God# of Glvil Procedure (1908) section 2 •* i , 

eemmi maUU-^MigM* qf jpr«- 
o! enfy&tw^ sfo echehrafefs in tJ^e viillage-^MigM MMng 

rnnh-rmharsi of a village gave a ngM of pre-emffe^ 
%o shfe-Md#r# ln"'a^atti, tbten to those in and tow, 

•H4^V''''t^<>thpseina v&ge. ^,'irillage was dirided into Mveml mm* 
i- ' ' One d the mi*, v7aaroli, was subS0queh%^ sub-dlv« mt# 
mS. ,tia^d<^^:th6 new arrangement Ihi IW w WM 
'4'f k ' i dons'^way was sold in the tkek ^ so sno^widea aod 

In ,n» the old iMh$* 
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oo-sharer in the village the plaintifi had no pre- 
lerential right of pre-emption inasmuch »s the old patiis and Uokt 

R oo°2u^Tdfsto^uisM JSaVtcc^ Sinffh,!. L. 

Daria, v, Harkhial , 

• * •• «,* 

I RB"EiMPTION TF" ajih-ul'-at^ — Contract for jicriod ctf settlement — 

expirij of period of settlement pending suit for pre^-empHo^i.’] 
Held- tjiat in liie case of a suit for pre-emption based upon a con- 
tract embodied in tliG wajih-2tl-arz the rights of the plaintifi remained 
unaiioctea by the fact that the period of tliife current settJement 
expired during the pendency of the suit. Janki Frasad v; Ishar 
Fas, I, h. a, 2i Ail., 374 and Hain Gopal v. Fiare Lai, I. L, R.. 21 
Alb, 441, distinguished. 

Gopal Prasad ^7. Badal Singh ,, 

‘’-‘Vendee stranger at date of sale--^ Subsequent acquisition 

of share by mndee -- Cause of action Lis pendens. Where a suit for 
pre-emption was dismissed for deficiency of court fees in both the Courts 
below, which decree was suhsecjuently reversed by the High Court and 
the case remanded, andthe vendee in the meantime acquired the status 
of a co-sharer, held that the suit could uot be dismissed, the pre- 
ampior having been entitled to a decree at the date of the institution 
of the' suit. Meld further that even if the date of decree can be looked 
to, that date must he the date on which the decree ought to have been 
made in the plaintifi’s favour and not a later date. 

Bohan Singh i;. Bhan Lai ♦. *, •• 

— Wajihuharz — Construction — Custom or eoniract^--* 

SUeme as to right of pre-emption in wajih-ul-arz of last settlement'— 
Duties ^ of Settlement Offeer when preparing record of rights,'] 
Where in a suit for x^re-emption, the wajib'uharz oi 1833 made no 
mention of the right and subsequent tvajil-id-arz of 1863 referred to 
the right of pre-emption in the following terms In future every 
one would be entitled to transfer etc., but the wajib-ul-arz prepared 
at the settlement of 1890 was silent as to any right of pre-emption 
existing in the village, held that the record of ifes was one of custom 
and that the silence of the record of rights of the latest settlement in 
respect to pre-emption was not a silence from which any inference 
. op;i^sed to the existence of the right of pre-emption could be drawn, 
Ib 'JiAmtich as thA rules framed for the settlement of the district under 
section 257 of Act Ho. XIX of 1873 did not require the settlement 
officer to put on record any custom of pre-emption, Tota v, 8heo 
Marain, F. A. F. 0. No. 135 of 1898. decided on June 15, 1899, dis» 
sentedfor. 

I * i'> r “ ; ^ • 

, . Harnand tj. Kallu • # • » ’ ♦ • ** 

“ Wajih ul-arz — Custom of contract — Interpretation of 

dc^ment—Lwchmge — Variation in terms of wajib-ul-arz]. An 
exchange gives rise to a right of pre-emption when Such right arises 
on a sale. Where there has been a variation in the terms of the 
majihul-arzes prepared respectively at two settleihents, and the pre- 
'■ recorded a custom, held that the variation ini the 

„ terns of the later wajih-uharz did not necessarily , afiect . the ^ cuBtoni 
/ ' I Bi^ghy,^’^ag Bom, "3 A. 646 diStin^shed, 

' f ** ’ Dmjm Bihgh Jahan Singh ^ ^ ^ 

'' ! ‘of: ^ interest 

'< . . of heir ig 

'' iemipg M 'cO'^pldintiJf iM h^r 


b- -b 

‘.V; wj , ; - ' 'fs' '] 
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village the right having onco accrued does not of neces* 

sity lapse by the death of the pre-emx^tor before making a claim, lait 
^ descends along with the^ property in virtue of which it subsists to the 
heir of the pre-emptor. ’ 

iSeem if the pre-emptor sells such property to a stranger, 

n?he heir of a pre-emptor cannot be considered io be a stranger 
as that term is generally understood in connection with a cusi.omary 
right” of pre-emption ; nor will his joinder with a co-sharer in a suit 
for pre-emption have the edeot of defeating the right of his co« 
plaintif. 

So by Richards andTuDBALL, JJ*, {disseniwnie BmBmi, J.) 
Muhammad Yusuf Ali Khan "7 , Dal Kuar^ I. Ij. K,, 20 All, 148 
and Kaunsilla Kunwar v, Q-ojpal JBrasadf I. Ii, R., 28 AIL, 424 
. followed, 8heo> Warain y, JGTim, I. L, R., 7 AIL, 535, distinguished, 
Kedar Nath v. Chunni Lai, S, A. No. 1123 of 1904, decided lOih 
January 1907, unreported, Mda Ali v, Muzajftir AU^ I. h, B., 5 
AIL, 65, Dhafjoani Drasad^y, Damru, I. L. B,, 6 All,, 197, Bhupal Singh 
V. Mohan Singh, 1. 38. B.» 19 AIL, B24, and Chotu v, Musain BaMsh ^ 
Weekly Notes, 1898, p. 25, referred to. > . > 

Ber Banerji, J. : — The right of pre-emption being a right of stib« 
stitution, the heir of pre-emptor, not having himself a right of pre- 
emption at the date of the sale, cannot maintain a smt : but ho is not 
, a « stranger,’* whose joinder in a suit for pre-emption would defeat the 
■' right of a oo-plaintiS himself entitled to pre-empt. Sheo JNaraiu y* 

£ Mira^, L, B., 7 AIL, 585, followed. Muhammad Yusuf Ali Khan T, 
DalKuar, I. L. B., 20 All., 148, Kedar Naih v. Chumi Lah decided, 

10th January 1907, unreported, Bhawani Brasad v. DathrUf I. L. B,, 5 
AIL, 64 Bhupal Singh v, Mohan Singh, I. L. B., 19 All., 324, and 
Chotu V. Eusain Bahhsh, Weekly Notes, 1893, p. 25, referr^ io. 

Wajid Ali Shaban * . . , . , * . 023 

PRESUMPTION, See Act (Localj^ No. 11 of 1901, section 201(3) 253, 257 

PBINOIPAL and agent, See Act No. XV of 1877, schedule II, 

'■ article 57 .. *.429 

PBOOEDUBE, See Act No. IV of 1882, sections 88 and 89 ♦. 114 

— See Act No. YU of 1889, section 1 cL, (4) iV ” ‘ ' ^ 

-See Civil Procedure Code, section 202 * . * . 153 

— -r See Civil Procedure Code, sections 244, 818, 319 ** 82 

^ — ^See Civil Procedure Code, sec tion 440 • * » * 7 

PUBLIC NUISANCE, Nuisance.. .. ,.444 

^^fj^.THOBOTOHE’AKB.-^MHuisaasa .. 444 

=AND NEGiaGlIHr ACT,. See Aot No. XLV of 18C0, »eotion 804A 290 

^.BAotNo.' II 011889, sohediile I, article e8(e) , 86 

6 ® BlSHW^featies of settlement officer when pranarjng“-’S (#4 " 

■ .. .. 888 

See] Mortgage '' „ .. 48 a 

1883, geoiion 64 gig 

No;‘1^^.i8^;;85c(siOH 9— Ac# Jifo. '1 0 / 18?2 flnditm , ' v, , ■ 

Seiiiemmt « ^ 

Under the provlsioni , '■ : • 
iTOcm had ,|p 



GtoERAI, I2SDEX, 



i»age. 

different; kinds or degrees/’ held tiiat this inolnded the case of mort- 
gagors and mortgagees. 

Seld also that entries in Icheioats and hhataunis made at settle- 
ments under Heguiation No. YII of 1822 are admissible in evidence 
under section 35, Indian Evidence Act, 1872, 

Kobert Skinner Chandan Singh ,, ,,247 

BES JUDICATA, See Act (Local) No. II of 1901, section 199 «• 323 







See Civil Procedure Code, section 13 ,, , . 

REVIEW of interlocutory order, See Act VII of 1870 
-of judgment, See Act VII of 1870 

■ of judgment, See Civil Procedure Code (1882), sections 626 

and 629 

REVISION, See Act No. XVIII of 1879, section 86 
. — Act (Local) No. II of 1901 section 167 

See Civil Procedure Code (1882), sections 626 and 629 

See Criminal Procedure Code,, sections 14? and 435 . . 

RULES OF THE HIOH COURT OF 18th JANUARY 1898, RtrLES 1 
- AND 4, See Act No. XVIII of 1879, section 36 

SALE, Ses Act XII of 1896, section 21 

~—See Civil Procedure Code, section 244 . , . . * 55 

^ See Civil Procedure Code, section 285 . « , * 

— — See Vendor’s Lien .. ,, .. 

— — held under section 89 of the Transfer of Property Act, See Civil 
Procedure Code, section 310A . , , . , , ■ • , 

of mortgaged property, Mortgage .• 

subject to prior encumbrances, See Mortgage / , , 

SANCTION for sale of minor’s property, See kat No, VIII of 1890, section 


SANCTION TO PROSECUTE, See Criminal Procedure Code, section 195 
^ 1 , See Criminal Procedure Code, section 195 

I- • 

SECOND APPEAL, Tort .. ,, .. 

SMALL CAUSE COURT, See Civil Procedure Code, section 223 • * 

STAMP, See Act No. II of 1899, schedule I, article 53((j) , . . . * 

STATUTES 24 anu 25 Viot., Cap. CIV , section 15, See Act No. XVIII of 
1879, section 36 , , • . . . , . • , 

— , See Criminal Procedure 

Code, sections 145 and 435 , , ' , * * « . : • . 

SUB-MORTOAOE, Act No. IV of 1882, seotion^90 ' . .• 

SUBEOaATION, See Act No. IV of 1882, sections 82 and 100 i'.V’ rf': ■ 
StfdOltSitON, /Sse'iot No. Xn of 1881, seotito 9 V ! 

SUIT a^aimt imo defendanU-^^eeree ajaimf 

UaMe — Mo appeal agoimi the other' 

Oourfs finding against the defendant against the e^it was dis^ 
missed.] A suit for money .was instituted against A and K. The Court 
, ; of first intstanoe l^eld that A was Bahle ani 

K. *A appealed^ but did not make K a party toiC ; The Lower Appel- 
late Court found that K was liable and not A, ai^ d^ajeed A’s appeal. 
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allowed the decree of the Court of first instance dismissmg his suit 
against K to become final, 

Nizam-ud-din Abdul Aztiz •« ** 

SUIT by mortgagee for possession, See Act Ho. lY of 1883, sections 6T, 
111,116 «« *> •» »* *« 

—-for damages against joint tort-feasors-«-Co??»|3f deiwim 

and one of the defendants— - Such compromise no har to a decree 
against the other defendants,'] The plaintiff sued several defendants 
jointly to recover damages in respect of an alleged assault committed 
on him by the defendants, hut entered into a comprondso with one 
of the defendants. Meld that the existence of this compromise did 
not preclude the plaintiff from recovering damages against the re- 
maining defendants. Brinsmed y. Marrison, 7 So, and L., 64:7, and 
Thurman v, Wildf 11 A. and E., 453, referred to. 

Bam Kmnar Singh v, Ali Husain , , • • • . 
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— for declaration of title, See Act Ho, XY of 1877, schedule II, arti* 
ole 130 «• • • , I ^ I, •* »« 

-for possession against trespasser before expiry of lease, Bee Aot Ho, 
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I of 1877, section 42 .. ,, ***'ilU, 

—for possession by judgment-debtor, See Code of Civil Procedure, sec- 
tions 344, 583 «• ,, ,, 804 

—for profits in Bevenue courts by recorded co-sharer, See Act (Itooal) 

Ho. Hof 1901, section 201(3) „ 363,267 


—--for redemption^ Mortgage by conditional sale - »»♦ 

in Civil Court. Maintainability of—-, See Act (Local) Ho. HI of 1901, 

, section 283 (E) . . . • . . * * . , 

on bond, See Act Ho, IX of 1872, section 16 

—to enforce registration, See Act Ho. Ill of 1877, section 21 *♦ 

—Liability of sons in — s-to enforce mortgage of joint family property 
by father, Hindu law ,, .* 

— — Ho alteration in the nature of- 


See Act Ho. I of 1877, section 42 of 
page 21 •• ,* ««> 

SXJHHIS, iSae Muhamrnadan Law ♦* ** •« 

SUEETX Act J?fo. Y of 1881, section fS . ♦* *« 

TALUQRAB. Bight of-— to eject lessee after expiry of lease, See Act Ho, 
'iXVIofl866 ,, ^ '■ .. 

IPHAHT; See Act (Local) Ho. 11 of 1901, sections 4 (6), 82 (2) 

^ DBtT--^MaUoious prosecution — Amount of damages — Second Appeal,] 

V In a suit for damages , for malicious prosecution the question of the : 


amount of damages is a question of fact and it is not open to the 
Court to inteto in second appeal upon such a queetl<». 

1 ^ChaUer^es -v. Bhola Math Banerjee, 10 w» B* 164 ,, , 

Mam Swmai 8 0, B* i4)| refeaw , S:‘f 
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performance--' stipulation for interest-^MeSemption without payment 
of interest^ Where a mortgage-deed provides for payment of in- 
terest if “ there is any defect (nuq^s) in the mortgaged property and 
any manner of defect arise in the mortgagee’s possession/’ heM that 
the defect referred to is a defect in the title of the mortgagor whereby 
the mortgagee should fail to get possession or having got possession 
should lose it. 

SeH further that the mortgagee . having allowed the mortga- 
gors to retain possession of a part of the mortgaged property and 
made no claim in respect of the stipulation in the mortgage-deed re- 
ferred to above his claim for interest is barred by his acquiescence. 
hartal Bahadur Singh v, G-ajadhar Bahlish Singh, Weekly Notes, 
1883, p. 91, and Khuda Bahhsh v. Alim-un-tma, 6 A, L, J. 54, re- 
ferred to. 

Jhunku Singh V. Chhotlran Singh «• ** 

SUIT. Valuation of---, See Act No. YII of 1887, section 8 

VENDOR’S LIEN — Sale—Burchase money partly paid — Bight of ‘oen- . 
dor's decree-holders to hring the property to sale in execution as 
his judgment-debtor's property,"] Where on a sale part of the sale 
consideration remains unpaid, the vendor has a, Hen on the property 
sold for the unpaid purchase money. But this does not entitle any 
decree -holder of the vendor to bring the property to sale in. execution 
of his decree as property of his judgment-debtor. He may attach the 
unpaid portion of the purchase-money which is due to his judgment- 
debtor and enforce his lien on the property but he cannot cause the 

property purchased by a third party to be sold for the recovery of 

the unpaid pm*chase money to which he, as decree-holder, is not en- ' 
titled,. 

* ' ' Moti Lai v. Bhagwan Das »• «• ♦. 

WAJIB-UL-ARZ, See Act No. I of 1869/seotions 22 and_23 * • ' ' 

^ ^ Pre-emption *. •• •• 111, 633, 589, 

WAQE, See Muhammadan Law • • . • • • • • • 

WILL — Construction of — Malik — Meaning of:'— Absolute interest — Mindu 
wtflfow.] Unless there is something in the context qualifying it the 
word malih used in a will bears its technical meaning. When a 
testator bequeathed his property to his issue if he happened to have 
any, and if he had no issue, then to his mother and wife who were to 
- malih aur Jcahizj* held obtained an absolute in- 

terest. Surajmani v. Bahi Nathf L L, R., 30 All,, 84, referred to. 

Thakur Prasad v. Jamna Kunwar •• ' 
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